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JUDGES 

OF THE 

COURT of cAMMON PLEAS, 

During the Period Contained in this Volume. 

Right Honourable John Lord Eldon, Lord Chief Juftice, made Lord 
High Chancellor Hilary Vacation 1801, refigned the fituation of Chief 
Juftice Eajler Vacation 1801. 

Right Honourable Richard Pepper Lord Alvanley, Lord Chief 
Juftice, appointed Eajler Vacation 1801. 

Honourable Sir Francis Buller, Bart, died Eajler Vacation 1800. 
Honourable JohIi Heaths Efq. 

Honourable Sjr Giles RomsE, Knt. 

Honourable Sir Alan Chantb^e, Knt. appointed EafierV , Vacation 1800. 




IN the long Vacation Sir John Scott Jus Maje fly’s Attorney General 
was appointed to fucceed the laic Lord Chief Justice Eyre in 
this Court, and wd&* created a Peir of Great Britain by the title 
of Baron Eldon *of Eldon in j/e county Palatine* of Durham. 
His Lordfhip’s promotion taking place during the Vacation, 
the Geo 3. c. 113. wa^paflfed, authorizing his Majefly 
when a vacancy happens on the Bench during the Vacation, 
to call any Barrifter to the degree of Serjeant, and appoint fuch 
perfon to the Bench. |Under this ad, Lord E^don was called 
and appointed.. The motto on his rings was Rege incolumi 
mens omnibus unaE On the fir ft day of Michaelmas Term his 
Lordfhip took his feat in this court and the oatfis. 

Alan Chamhre of Gray s Inn Efquire, was alio appointed one of the 
Barons of the Court of Exchequer , on the refignation of Mr. 
Baron Perryn y and was knighted. His promotion, which took 
place previous to that\of Lord Eldon, was alfo during the 
Vacatioh,^ and he was therefore called to the degree of Serjeant, 
under a particular aft pafleH for that purpofe (39 Geo. 3. c. 67.) 
and gave rings with this motto, “ Major um injlituta iueri 

“Sir John Mitford his Mjjefty’s Solicitor general fucceeded Lord 
Eldon as Attorney General. 

Wdliam Grant Efquire, th£*Chief Jufjjfcc of Chcjlcr , was appointed 
Solicitor Genera^ and was knighted. - 
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Page jo. note (a) line 6. for “ Le Blanc, Serjt.” rfad •* Le Blanc, Juft.** 

(J) — iS.for ** there” read** three” 

•— 5 1. aote(j) line 25*. “ in the general iffue” read «« on the general iflue” # 

• — 115. note {f) for •• Luethflicr’s cafe” read «« Lethulier r ic*fe.” 
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Bamtord v . Burrell. 


Nov. 6th. 


T' 


uns was an a£Uon for goods fold and delivered. 

At the Sittings in Michaelmas Term 1797 a verdid was 
found for the Plaintiff on the plea of the general iffuc, and judg- 
ment was figned. Previous to this verdict, viz. on the qth of 
Augujl in the lame y<?ar, a comifiiffion of bankruptcy iffued againff 
the Defendant; and on the 4th of Dccembc r following he obtained 
his certificate. In liajlcr Term 179!) the Defendant applied to the 
Court to order 48/, I2J-. the debt and coils in the above caufe, 
paid into the hands of the fheriff of £/>//</&//,« by his bail, to be re- 
turned to them on payment of the colls 'T.a fare facias iffued 
againft them, to enter an exbnerelttr oip the bail-piece nunc / <>o 
tunc , and to fet afide. the judgment on the /civ? facias, on the 
ground of his having obtained his certificate before the return of 
any ca.fa. iffued againft him bdbie the Erl were fixed. The 
Court at that time dirc&cd the panics to go to tiial on the queftion 
of bankruptcy, the Defendant pleading his certificate; and accord- 
ingly at the Guildhall Sittings after that term the caufe came on 
before Eyre Ch. Juft, when the material fads in evidence were: 
that the ad ofbanhiuptcy was committed by the Defendant on the 
{Jth of March v ( u t . that the debt in ^ntli'in accrued to the 
Vol. II. ’Plaintiff 


A debt ac- 
crued lub- 
irquent to 
; n act of 
bankruptcy* 
iiiul prevtou* 
to the illuing 
of the corn- 
million, ii not 
barred by the 
ceitificate. 
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Sawford 


r u. 

BUR R £LL* 


Plaintiff in April following ; atMi that the commiffion HFued on the 
9th of Augttfl in the fame year. A verdi £t having been found for 
the Plaintiff, and a rule nifi obtained by the defendant in Trinity 
Term following for fetting afidc that verdict and entering one for 
the Defendant, the cafe flood over till Eajler Term 1799. 

Cockell and Shepherd Serjts. then fhewed caufe. The queflion in 
this cafe arifes upon the conftru£Hon of the words of the 5 Geo . 2. 
c. 30. f. 7. where it is faid, that “ the bankrupt fhall be difeharged 
4 ‘ from all debts by him, her, or them clue or owing at the time 
that he, fhe, or they did become bankrupt.” Now a manifell 
diflind^on appears as well^ in the flatutes relatiftg to bankrupts as 
in th*e proceedings themfelves between the time of the a£t of bank- 
ruptcy being committed, and of the commiffion J filling. The 
13 Eliz. c. 7. f. 1. directs, that certain perfons committing certain 
a£ts fhall be deemed bankrupts, without referring to any adjudi- 
cation. In 21 Jac. 1. c. 19. f. i.{. the time of filing forth the 
commiffion is exprefsly diftinguifhed from that in which the parly 
becomes bankrupt ; it being there ena&ed, that no bond fide pur- 
chafer fhall «be infpeached, unlefs the commiffion to prove the party 
a bankrupt be fued forth againfl fuch bankrupt within five years 
after he fhall become a bankrupt. So in 7 Geo.. 1. c. 31 . f. 1. 
which empowers creditors having debit a in prafenti folvenda in 
futuro to prove under the commiffion, the words ul'ed are be- 
“ coming bankrupts, and commiffions of bankruptcy being taken 
“ out againfl them,” evidently confidering the pjrty as bankrupt 
independent of the commiffion. Where it has been the intention of 
the legiflature to give relief againfl all debts due at the time of the 
commiffion, a phrafe has been employed expreffive of fuch inten- 
tion, as in 12 Geo. 3. c. 47. f. 2. by yrhich perfons then in cuftody 
were difeharged froitk debts due before the ifluing of their com- 
miffions. The fame^diflin&ion is preferved in the commiffion, 
which ftates, that whereas the party by exercifing trade, SsV. did 
become bankrupt ^ -therefore the commiffion i flues. And it is to be 
obfefved, that in pleading, the expreffion always ufed is, before 
the party became bankrupt , not before the ifluing the commiffion. 
It is the invariable pra&ice of the Court of Chancery to expunge 
debts which have been proved under a commiffion, where it 
appears that fuch debts have been contra&ed fubfequent to an adl 
of bankruptcy. And many commiffions have been fuperfeded upon 
proof of an a& of bankruptcy antecedent to the time when the 
petitioning creditor’s debt accrued. As in Dc Golt v. Ward) Caf. 
temp. 
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Temp, Tail. 243 . Cooke s B. L. 20. ed. 4. The reafon there 
given by Lord Talbot is, that “ the commiffion mu ft i{fue on the 
petition of fome creditor who could be relieved under it : but if 
the debt is fubfequent to the a£t of bankruptcy, the creditor 
cannot come in under the commiffion againft the cfte&s of the 
“ bankrupt, though the perfon of the bankrupt will be liable.” 
And though that decifion was afterwards reverfed in the Houfe of 
Lords, yet it appears by 4 Brown's Pari, Call 3 27. and Ex parte 
Waintnan, Cooke's B, L. 2 1. that the reverfa! proceeded on the ground 
•of the old a£ts being in force at the time when the commiffion 
iflued ; and it is find by the Lord Chancellor in Ex parte W {tinman, 
that if the cafe had been on the new a&s, the Judges would'have 
been of a contrary opinion. There is an anonymous cafe iu 
2 I Vi If 135. C. B, which, fhews that the petitioning creditor’s debt 
muft be due from the bankrupt the time of the aeft of bank- 
ruptcy committed, though it do not become due to the petitioning 
creditor till afterwards. The a£t of bankruptcy puts an end to the 
trading j it fubje< 5 is the ftock and effects of the bankrupt to be 
affigned ; and from that period his accounts ought to J>e clofed. 

Lc Blanc Seijt. in fupport of the Rule. The effect of the con- 
flrudion contended for by the Plaintiff will be to work an injuftice 
to the creditors of # the bankrupt whofe debts have been incurred 
between the committing the aft of bankruptcy and the iiluing the 
commiffion. For*if a merchant after a fecret a & of bankruptcy 
carry on trade for any length of time, and obtain goods in the courle 
of that trade to a confidcrable amount, the creditors anterior to the 
a£t of bankruptcy will be entitled by the above conftru£lion to a 
diftribution of all thofe goods, to the exclufion of the very perfons 
by whom they were furnifhed. The 1 Jac, 1. c. 15. f, 6 . enafls, 
that upon lawful warning left “ at the dwelling place or houfe 
** where the bankrupt, his wife or family, for the moft part of his 
abode, did lodge or remain within one year before he, fiie, or 
u they became bankrupt the commiffioners jnay proclaim the 
party a bankrupt. In this cafe, therefore, it is clear, th^t the 
words of the ftatute muft refer to the time previous to the ifluing 
of the commiffion, and not th’e committing the a£t of bankruptcy ; 
for the latter may have taken place by an affignment of the party’s 
effefts five years before it was difeovered ; and the ftatute could 
not intend that if he had changed his abode during that time, the 
•warning fhould be left at the place where he lived when the a<ft oi 
bankruptcy was c-inmitted. By 5 Amt. (a) c. 2:. f 1. if any 

(*t) v;d. Rvjfhead'% Statutes, appendix > p. 2^* * 

*1 perfon 
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pcrfon who Jhall become bankrupt (hall remove, conceal, &c. any 
effects whereof he is poffcffed to the value of 20/. or any books, 
bonds, Cfc. with intent to defraud his creditors, every fuch perfon 
fo becoming bankrupt, and being thereof lawfully convitted, (hall 
fuffer as a felon without benefit of clergy. Now, fuppofing a man 
to have committed an aCl of bankruptcy by an affignmenf of his 
effedt-, and afterwards to remove his goods with an intent to 
defraud creditors, but not to elude the ftatutes in force againft 
bankrupts, lie not confidcring hivnfelf to be a bankrupt, would fuch 
a man be liable to an indi&ment and Execution as a felon ? The 
becoming bankrupt, is compounded of the two fids; oi his com- 
mitting an ad of bankruptcy, and of the commiffion iffuing againft 
him. The fecond fedion of the fame ad direds, that the certifi- 
cate (hall be figned by four-fifths of the creditors in number and 
value, who fhall have proved their debts : and the 5 Geo, 2. c. :o. 
f 27. diredls the aflignees to be cbolfen by the major part in value 
of the creditors according to the debts then proved ; but if proof 
ef an ad of bankruptcy, committed prior to the time when debts 
of fuch creditors* as have figned the certificate, or voted in the 
choice of aflignees, accrued, be fufficient to deftroy their right to 
prove under the commiffion, the certificate may be overturned, and 
the whole proceedings under the commiffion,. unravelled, when 
every thing is fuppofed to he fettled, the bankrupt having obtained 
his difeharge, and a dividend having been actually made. So 
the 41ft fcB. of the 5 Geo, 2. c. 30. enads, that ‘fall certificates 
tc which have been allowed and confirmed and' entered of record, or 
“ a true copy of every certificate figned and atteffed as therein 
“ mentioned, lhall and may be given in evidence in any of his 
“ Majefty’s Courts of Record, and be without any further proof 
“ deemed, &c. to be a full and effedual bar and difchargc of 
“ and againft "any a^on or fuit which fhall be commenced or 
“ brought by any creditor of fuch ’bankrupt, for any debt or 
“ demand contract!, due, or demandable before the iffuing of fuch 
“ comviifjion Again, in the 19 Geo. 2. c. 32. f 2. which 
entitles obligees in bottomree and refpondentia bonds, and the 
allured in policies of infurance, to prove their debts where the 
contingency ‘happens after the iffuing of the commiffion, the 
exprefiion ufed is, that “ the debt fhall be proved, the dividend 
“ received, and the bankrupt be dilcharged, in like manner to all 
intents and purpofes as if fuch lofs or contingency had happened, 
“ and the money due in refped; thereof had become payable before 
* 5 . „ the 



IN' THE FORTIETH YEAR OF GEORGE % III. 

* the time of the ijfning of fuch commiJfionP Nothing can more 1799. 
iftrongly fliew the opinion of the legiflature, that the tirm^of iffuing 
the commiffion is the true period up to which all other debts may AM < £ 0R * 
be proved. With refpedl to the 12 Geo. 3. c. 47. f. 2. which dif- 
charged bankrupts in cuftody previous to 25th March 1772, from 
/debts du£ before their refpe&ive commijjions iffued ; it is not probable 
that the legiflature intended to put thofe who had not obtained 
their certificate, probably in confequcnce of fome mifbehaviour, 
on a better footing than all thofe who had conformed themfelves 
to the bankrupt laws. From the expreflions therefore of all thefe 
.ftatutes, it is clear that the legiflature has ufed the term “ becoming 
“ bankrupt” as fynonymous with the tertn “ when the commiffion 
“ iffued;” at leaft in thofe adts which relate to the proof of debts, 
and the effedt oT the certificate, though. perhaps in thofe which de- 
feribe the circumftances conftituting a bankrupt, the adt of bank- 
ruptcy and the commiffion may Sometimes have been treated as dit- 
tindf. It is alfo to be obferved, that the Court of Coihmon Picas 
in Perkins v. Kcmplanif and others , 2 Bl. 1 107, refer to the date of 
the commiffion as the period beyond which a debt cannot be proved, 
and to which the operation of the certificate as a bar is confined. ’ 

Eyre Ch. J. It is agreed on all hands that this cafe is new : 
we muft therefore conlidcr of it ; and in entering into that con- 
lideration we muft look through all the bankrupt laws, and con- 
ftrue the exceptions • ufed in the 5 Geo. 2. with reference to the 
confirmation which has prevailed upon the reft of the bankrupt 
laws. The 5 Gef. 2. c- 30. f. 7. diredts that every bankrupt con- 
forming, &c. fliall be difeharged from all debts due or owing at 
the time he did become bankrupt : and yet in the 41ft fedtion of the 
fame ftatutc it is laid, that the certificate, or a true copy thereof, 
fhall be given in evidence, and be a bar to any adtion brought for a 
debt due before the iffuing of the commiffion. Again, the 7 Geo. 1. 
c. 31 . f. 1. which allows holders of bills payable at a future day to 
prove under the commiffion, deicribes the bills in cjyeftion as bills 
not due or payable at the time of fuch perfon becoming a bank- 
rupt ; and yet the 19 Geo. 3. c. 32 . f. 2. allows the obligees in 
bottomree and region dentin booths, and the allured in policies of 
infurance to prove in refpedl of fuch bond or policy as it the Ids 
had happened before the time of iffuing the covmiijjlon. So 
12 Geo. 3. c. 47. which continued the 5 Geo. 2. c 30, then near 
expiring, in the fecond and third l'edtions difeharges perfons again ft 
whom commiffions had iffued previous to 25th March 1772, from 
all -debts due before the. commiffion iffued. In fome places »thcre- 
Vol. II. fore 
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fore the ambiguous expreflion “ becoming bankrupt” iff ufed,«atnd 
in others^ that of the “ ifliiing of the commiffion” without aay 
reference* to the a& of bankruptcy. It ffiould feem therefore, that 
the two expreffions muft control and expound each other. Doubt- 
lefs it is a circumftance of confiderable weight, that a practice of ex- 
punging debts accrued fubfequent to the a& of bankruptcy, Jias pre- 
vailed in that Court, to which the general jurifdi&ion arifing under 
the bankrupt laws belongs. Whatever rule has been adopted in that 
Court fufficient to afford us a ground for reafoning by analogy is 
entitled to confiderable attention. T^ii# however being a new cafe 
upon an a<ft of parliament, the decifion belopgs to the courts of 
law fJ and 1 fliall not hold myfelf concluded by any pra&ice of the 
court of Chancery. The practice alluded to appears open to many 
obfervatiens. As loon as a lingle inflance had occftrred of a debt 
being expunged, on account of its having been contra&ed fuble- 
quent to the ad; of bankruptcy, it, ought to have been conlidered 
as an univerfal rule to which all the commiflioners were bound to 
conform, that no proof of debts fliould be Veceived unlefs the time 
were alfo ffiewn when they accrued. It appears however to be 
the ulage of the commiflioners, to require no other proof than that 
the debt was due at the time of iffuing the commiffion ; and I am 
much furprifed to lind this ufage in fome degree fan&ioned by the 
obfervation of Lord Chancellor Rardivickc . , ' u that commiflioners 
“ very rightly declare a man a bankrupt only before iffuing the 
“ commiffion, without fpecifying any precifc time (a).” Sup- 
pofe a creditor to have proved a debt accrued fubfequent to the ad 
of bankruptcy, and to ha,ve received a dividend : could that divi- 
dend be taken from him ? Poffibly the court of Chancery might 
liefltate to interfere : but how would the cafe Hand in a court of 
law ? I was much ftruck with the apparent injuftice of excluding 
the proof of debts accrued fubfequent to an ad of bankruptcy, and 
thus allowing the f®w creditors who exifted when the ad of bank* 
ruptcy was committed to fweep away all the effeds acquired fince 
that time, to the prejudice of thofe very.perfons by whom they 
had probably been fumiffied. Befides, the perfon of the bankrupt 
himfelf, after the furrender of all his property, might flill remain 
liable to the majority of his creditors. 1 may find myfelf obliged 
to fay, that the rule which has been adopted muft be adhered to, 

(«) Vid i Aik. 119.— In 1 Aik. 7 8 . Lord or when the com million ilfued, •which u tbt 
ilard'wickc, Ipeaking of the clstife in the fame, for to prevent difpo'es about the 
i$£hx. which diredts the tom mifiiooers to time when he becomes a bankrupt, ■ the 
pay creditors in proportion to their debs, commifftoners always find in general, that 
fays: “ T he queflion is, what debts are he was a bankrupt at the time the com. 
here meant? And I am of opinion, it means mifiion iiTued. 9 ’ 

debts due at the time of the bankruptcy, and 
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and that it is for the legiflature, not for the court, to make an 
alteration. Still, however, the confideration of inconvenience 
will weigh againft a great deal of pradice in forming my opinion. 

Cur adv. vult. 

On this day the opinion of the Court was delivered by 
Buller, J. The queftion in this cafe is, whether the certifi- 
cate be a bar to the Plaintiff’s demand ? We who were in Court 
laft term (a) have confidercd the point, and are all of the opi- 
nion which 1 fhall now deliver. 
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By the 5 Amu c. 22. f. 2, no perfon becoming a bankrupt fiiall 
be difeharged from all or any debts owing at the time of fucb 
bankruptcy , unlefs the certificate be firft figned by four- fifths in 
number and value of the creditors who have proved debts. The 
3 Geo. 1. c. 12. recites the fame words, and the 5 Geo 1. c. 24. 
fays, that bankrupts conforming, SsV. fhall be difeharged 
from all debts due or owing, at the time they became bankrupt , 
and may plead that the caufc of adion did adtrue before 
fuch time as they * became bankrupt . The 5 Geo. 2. c. 30. 
has the fame words. Ufe has fandioned them, and it is 
moft clear that they have not been employed unadvifedly or in- 
confiderately. In purfuance of thefe ftatutes the words of the 
plea have always been, that on fucli a day the Defendant became a 
bankrupt ; under fuch plea, it has been the conftant pradice and 
ufage to prove that the day on which the ad of bankruptcy has 
been committed, was fubfequent to the contrading of the debt. 
We think the yfords .of the ftatute are fo explicit that they admit 
of no doubt* and if there were room for doubt, the ufage and 
practice which have prevailed muft decide. The pradicc of the 
Court, of Chancery to expunge debts which have become due fince 
the ad of bankruptcy, is lilvcwife founded on the fame conftrudion 
of the ftatute, and that affords a very long lift of authorities, 
entitled to the greatell; weight and confideration, hecaufe the whole 
bufinefs' of bankruptcy is the altnoft daily fuhjed of decilion in 
that Court. I think, it was admitted, that a debt which v,^s not 
contraded till after the ad of bankruptcy, would not be a good 
foundation for a coinmiffion, and if it will not fuftain the.com- 
mifiion, the propoiiuon, that it may be proved under the com* 
million at all, becomes extremely diilknlt. The proof of a debt 
is the fame, whether it be the debt of a petitioning creditor or of 
any other creditor, for the creditor muft in every cafe fvvear, that 
the bankrupt was indebted before , and at the time of fuing out the 
commiffion (/>). • 

(«) I! tiller, Heath, and Route, Jf. ( 1 ) 2 Co. B.L. 1. 33. 
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But the two grounds of argument infifted on for the Defendant 
were, firft, that a pcrfou is not a bankrupt till a com million has 
iflued againft him \ fecondly, that fome ftatutes make ufe of the 
words “ at the time of ifiuing the commiflion,” and that all ftatutes 
made in pari materia ought to be confidered together, and? ex- 
pounded by each other. As to the firft ground, undoubtedly man 
does not fall within many of the provifions of the bankrupt law* 
till he is declared a bankrupt, and therefore there is the fame reafon 
for extending the difeharge to that time as to the date of the corn- 
ua iffi on. But that has not been contended for. The commiflion 
and the declaration of the bankruptcy relate to the a& of bankrupt- 
cy, and when a man is declared a bankrupt, he is fo to all intents 
and purpol’es from the time that the a£t of bankruptcy was com- 
mitted. But fpeaking of a bankrupt in the fenfe of the obje&ion 

is a technical ufe of the word, whereas in the natural fenfe, it 

♦ 

means only having committed an . a£t of bankruptcy. In the 
affidavit to obtain the commiflion, the petitioner fwears, that he 
believes the party is become a bankrupt , within the intent of the 
ftatutes, which being previous to the commiflion, of courfe cannot 
include it. It is impoflible to read the cafe of Goddards. Vandcr- 
beyden without feeing that this point was then confidered as clear. 
It is ftated as a thing before fettled, that the caufe of a3ion mull be 
l'uch as would produce a proveable debt, which, it is faid, was not the 
cafe there at the time of the bankruptcy committed ? a term very inap- 
plicable to the ifluing of the commiflion. Lord Ch. J. De Grey ( a ) 
ilates the queftion to be, what debt was due. front .the Defendant 


to 


(a) The judgment of Lord Ch. J. De Grey 
in the above cafe was cited by Mr. J. Buller 
from a manufeript note of the late Mr. J. 
Gould , to the following effedt. 

De Grey Ch. J. The Defendant in this 
adtion being arrefted, the prefen t Plaintiff 
became his bail to the Sheriff, in conlide- 
ration of which the Defendant promifed to 
fave hirii harmlcfs. The Defendant not 
having put in bail, the Plaintiff in the 
original caufe fued this Plaintiff' on the bail 
bond and obtained judgment, and he was 
obliged to pay th( debt and coils. To re- 
cover this, he fued the Defendant, who 
pleaded that he became bankrupt before 
the caufe of adtion accrued ; at the trial 
before Lord Gamden % a cafe was referved, 
which ftated; that in May 1763, the De- 
fendant was Irrefted; that the Plaintiff 
became bail for him ; that in Mich* Term 


1763 judgment was obtained againft the 
Plaintiff on the bail bond fo given by him ; 
that on the 10th of March 1764, the De* 
fendant became a bankrupt; that at that 
time a writ of error was depending on the 
judgment obtained c.i the bail bond, which 
having been carried from the Exchequer 
Chamber into Parliament, was there non* 
proffed in January 1765; that on the 21ft 
of the fame month a fieri facias iffiie4 
agmnft the prefeot Plaintiff at the fuit of 
the Plaintiff in the original adHoo, and 
thereupon the debt due from this Defendant 
with the colls was paid, and that on the ad 
of May 1765, this Defendant obtained his 
certificate. 

The <joeftion made if, whether the debt 
recovered by the Plaintiff was a debt which 
could be proved as fuch againft the Defend- 
am under the commiflion, and was there- 
fore 



IN THE FORTIETH YEAR OF GEORGE HI. 9 


to the Plaintiff on the ioth of March 1764, which was the very 
day on which the adt of bankruptcy was cotnmitted.\ Now 

this 
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fore difcharged by the certificate : There 
are three profifions in the bankrupt laws 
relative to this fobje&; the hrft direfts 
what debts (hall be admitted ; the fecond, 
what debts (lull be difcharged, and the 
third, how the difeharge is to be pleaded. 
By the old a&s of 34 & 35 Hen . 8. *. 4. t‘j 
13 Eliz. c. 7. it is generally provided, 
that the cfFefts of the bankrupt Hull be di- 
vided amongft the creditors. The 1 Jac. 
c, jj. direfts, that they (hall be divided 
air.o«gft thofe that <yj<nc in within four 
months. No podtivc rule is laid down in 
former afts to diftioguifh who are to be 
admitted to (hare, but the principle is to 
divide equally. The commiflioners have a 
.power to take order according to wifdom 
and diferetion, and to fix which debts were 
owing when the party became bankrupt. 
The fucceeding aft of 1 Jac . r. 13. takes it 
up fo; and fo ic is underflood in the 
19. except where execution has 
been executed at the tim»ofthe bankruptcy. 
The fubfequenr ftatutes of c. 22. 

5 Geo . 1. e. 24. fcsf 5 Geo. 2. c. 30, confider 
ic in the fame light, making^ail fecurities 
given by the bankrupt to creditors for fe- 
curing debts due at the time of the bank- 
ruptcy, as a confederation* for obtaining his 
certificate, void. With refpeft to the dif- 
eharge of debts, the old ftatutes did not 
ycleafe the perfon or future e/Iefts, but 
provided that the fame remedy fhou Id fub- 
ftit as before for what remained u n fat u fled » 
By 4 Ann . c . 17. bankrupts arc made 
lubjeft toimprifonmenr, and in fume cafes 
to capital punifhment: but if thepconform, 
then (amongft other things) they are dif- 
charged from all debts due and owing 
when they became bankrupts. THe fubfe- 
qoent dilutes make the fame proviiion. 
And when they direft how the difeharge is 
to be pleaded, they provide chat if the 
bankrupt be fued for debts due, fcV. he 
Jhall be difcharged,and may plead thru the 
caufe-of aftion accrued before the bank* 
ruptey. Now, may not a caufc of aftion 
accrue* where there is no debt due and ow- 
ing? Yet the debt mull be proveable under 
the coni million, or it cannot be difcharged : 
and to be fo, k mull be a t ,bt due and 

Vol.JI. 


owing, which is the fame thing as demand- 
| able, which a note payable at a future daj 
I is rot. Thefirft chiog which a creditor mull 
fwcar to is a Aim cue : and by 5 G 2 . c. 30. 
heis guilty of perjury if he fwear to what is 
not due, or to more than is due. Therefore, 
future debts, not then demandable, nor then 
due and owing, could not be proved. 
The 7 Geo. r. 4. 31. which direfts# that 
fecurities payable at a future day fhall t>e 
proveable under the commiffioo, and dif- 
charged by the certificate, has been held to 
extend to all kinds of certain debts, Swaine 
v. De Matter % 2 Str. 1 2 1 x. Contingent 
debts', however, Hill remained unprovided 
for. Therefore, in Tully v. Sjarka, z S/r. 
867. the Court of K. if. held, that a bond 
for the payment of a fum after the death of 
the obligor, if he married M. L. and fhe 
furvived him, was not proveable. Parlia- 
ment then interpofed in favour of trade, 
and by 19 Geo. 2. c . 32. made bottomry 
and refpondentia bonds proveable. On the 
principle of ihefc two ftatutes, the Court 
of Chancery endeavoured to introduce aro- 
ihercafe of compaflioa. Tradefmen gene- 
rally provide for their families by perfenai 
fecurities: they enter into a band to pay fo 
much money to truilees on the contin- 
gency of the wife or children furviving me 
obligor. If the contingency had nut hap- 
pened during the com million, thefe bonds 
could not come in. But in cafes where the 
bankrupt has died during the proceedings, 
the bond or covenant becoming due, the 
Court of Chancery has admitted it ; Ex 
parte Cajhvdl , 2 /’. ifm. 497. This has 
been done lcveral times; and Lord C. Kh:* 
held, that the diflribution of the- eflate 
iliould not wait for the contingency, but 
that if the contingency happened before 
diftribution made, or even brfnre the ibcond 
Dividend, the creditor ihould come in. 
1 Lord IJardcvnke on the 6th of Aupfi 1740, 
in the cafe ex parte Nrivhurni* held, that 
where a bond or marriage wa$ t*iven to 
trullees to pay a fum cf money, if the wife 
furvived, and no dividend had been made 
before the huiband’a death, held that the 
commiflioners were rig hr in admitting the 
Uullees. But ex’ farts Grocme, 1 sj\L r 15. 
• ^ where 
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vided for by particular ftatutes, are not affieded by tbs coh><» 
million. 

This cafe admits of many other observations, both on thfc 
ftptutes and the judicial determinations upon them: but, perhaps 
I may be thought to have been too prolix already on a point, 
which appears to have been long and fully fettled, and I /ho'uld 
not have occupied fo much time, but from refpedfc to a great 
opinion which fecmed to differ from that which I now deliver, and 
to which opinion we all owe the utmoft deference. Let the judg- 
ment be entered for the Plaintiff. 

Judgment for the Plaiotiff. 


Nov. J*A. 


Leciimere v. Rice. 


To debt on 
bond the 
Court will 
permit the 
Defendant 
to plead 

and ulu ty m 9 


J/jfiLi.iAMS Serjt. fhewed caufc again fl a rule niji for pleading to 
an adion of debt on bond ; firft, non ejt faCtum ; and fccondly, 
that the bond was given upon an ufuriou's confidcration : -and 
contended, that although ufury was not, ftridly fpeaking, an un- 
* confcientious plea, yet, that as it is the conftant pradice of the Court 
to refufe a rule of this kind where the pleas are inconfiftent (<?), 
they would not depart from that rule in the prefent inftance. He 
alfo relied on an affidavit, flating, that the witnefs to the bond 
•lived in Worce/ierJJjirey and that the Plaintiff would be put to great 
expenceif he were obliged to bring him to London where the 
venue was laid. 

Shepherd Serjt. in fupport of the Riile, infilled, that the objed 
of pleading non eJlfaSlnm was to oblige the Plaintiff to produce the 
witnefs to the bond, in order that the Defendant might have the 
opportunity of crofs-examining him as'to the ufury. 

The Court were of opinion that the two pleas were not 
more- inconfiftent than many which are allowed to be pleaded 
together, as not guilty to an affault and a fpecial j unification ; 
and tjiat probably the true reafon for oppofing this rule was, as 
•had been fuggefted, to keep the attefling witnefs out of the way. 
They obferved, that the Court of Common Picas only continued 
to exercife an authority over applications for pleading feveral 


(4) See \ Sellon , 298. 299. But in 
Steele and Others v. Pindar , Barnes , 347. 
where not guilty, and a general releafe were 
allowed to be pleaded together, a reafon 
was given b f the Court which applies to 


»he principal cafe; vrx. that the fecoQd pie* 
.could not be 'given in evidence o«der the 
general ifliie ; and with this agreei Shaw v, 
Evtrttt, ante, vol. I. p. 222. 


matters 



(«) 4 Am, c. 1 6, / 4, 


Browning s>. S. Wright and Others, Executors of IJtb> 

J. Wright. 


ioVENANT againft the reprefentatives of garnet Wright. The a, after 
declaration Hated, that the faid J. Wright by indenture in ««ain pre- 
his life-time, fully, clearly and abfolutely granted , bargained, fold, 
enfeoffed, and confirmed to the Plaintiff, his heirs and affigns, a 
certain piece or parcel of arable land (deferibing it) and 'all ways fame againft 
waters, &c. and all his eftate, right, title, &c. in law or equity, to hi* heir*, co- 
have and to hold to the Plaintiff, his heirs and affigns, abfolutely th«not?* 
and for ever ; that he warranted it againft himfelf and his heirs, 

* . , * *ny aft by 

and for himfelf and his heirs, and covenanted that he was, not- - M® done » 
withftanding any aft by him done to the contrary, lawfully and inVaTfSS 
abfolutely feifed in fee Pimple, and that he had a good right, mifamfe, 
full power, and lawful and abfolute authority to convey ; that by 
virtue of this conveyance the Plaintiff entered and was noffeffed / OTWr * 

• 1 -* to convey the 

and fulfilled all h[s*covenants and agreements. “ Yet protefting fame; he 
that f Wright did not in his life time well and truly obferve nanterf for 
fcfc. and that the faid Defendants have not nor have any of them hek*!«e." 
fmee the death of the faid J. Wright well and truly obferved 

any of the covenants claufes and agreements in the faid tor, » » nuke* 
indenture contained on their part land behalf refpedively to be a«d that*!.’ 
-obferved, &c. in fa £* the faid Plaintiff fays that the faid quiedy enjoy 
f* Wright had not at the time of making the faid j^denture nor ** t J , h u ® B l J o ®’ 
at any time before or fince good right full power and lawful f / om w ®* 

, , . J felf, or any 

and abfolute authority or any right power or authority whatfoever per fen 
Jo convey or affure the faid piece or parcel of arable land or any oldwhim j 
part thereof to the faid Plaintiff his heirs and affigns in manner fhathe,^ 

• hi* heir*, 

*** 1% ns all pe*foo* claiming under him, ihould make further aflur^nce. Held, that the 

intervening general words*' fell power, (sV. to convey,” were either part cf the preceJiug ipecial cove- 
nant t or, if not, that they went qualified by all the other fpecial coven ants againft the adh of himfelf and 
hi* heira. 
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y^”*" J afterwards and after the making of the ftddf 

Rowjuue dea ^ q £ tbe fai( j j t jp r igbt to wit On W A oa« C&S3/ 

W*icht. his wife then being and claiming to .be lawfully and 

rightfully feifed of and in the faid piece or parcel of arable land 
with the appurtenances in their demefne as of fee in right *>f the 
faid Alary and having a lawful right of entry into the fame in 
right of the faid Mary by a lawful (£) and rightful title not deriv- 
ed by from under or by means of the faid indenture or by from 
or under the faid Plaintiff requifed the faid Plaintiff to deliver 
ujp f the poffeflion of the faid piece or parcel of arable land to 
them the faid Edward and Mary or to become tenants thereof 
to and to hold the fame of the faid Edward qjid Mary at and 
under a certain yearly rent to wit the yearly rent of thirteen 


{a) As the Plaintiffin this cafe meant to # 
rely on the covenant by J . Wught that 
he had good rights full power, and lawful 
authority to convey, it feems that aftei ne- 
gativing the Defendant’s title to convty 
he need not have proceeded to Hate an evic- 
tion ; for, on a general covenant, the breach 
may be as general as the covenant. Brad 
flaw's cafe, 9 Co 60 b. Co Ent . 117. a. 
Cro. Jae. 304. b. C. Uujcot v. Ballet , 
Cro . Jac. 369 GUnefler v. Audley, S/r 
T. Raymond, 14. Wooton v. lltlt , 1 Mod . 
292. agreed, Per Cur . HoLer v. Taylor , 
Hob . iz. Indeed, it may be qucltionable 
whether the averment, that E. Child and 
Mary his wife claimed to be lawfully leiled 
pf the premifes, and required the Plaintiff 
to deliver up pofleflion or to become tenant 
to them, and that unlefs he had accordingly 
become their tenant, he would hayc been 
evicted, and that he did become their te- 
nant, without fhewing any entry by 
Child and his wife, or any adual difturbancc 
by them to authorize him in fo doing, can be 
faid to be fuch alRiverment of evicLon as the 
]ffw requires in cafes where any averment of 
this kind is nectflary. In Fojler v . Pterfon, 
4 Term RepnGzo.n. ( a ) it was admitted that 
the eviction need not be alleged to have been 
by legal pfloccls; but fome eviction mult be 
ihewn; for Shepherds Touehjlonos e . 7. p. 170. 
fpeaking of a covenant for quiet enjoy- 
ment, and difturbances lawful and unlawful, 
fays, “ and in all cafes where any perfon 
hath title, the covenant is not broken until 
• 


fome entry or other actual diflurbance be 
made by him upon his title.** So in Hunt 
v. Cope, Cowp. 243 where the Plaintiff, to 
an avowry for rent, pleaded certain adsof the 
Jcflbr, fl whereby he was deprived of the ufe 
of the premifes,” without averring eviction. 
Lord Mansfield faid, that the JeiT e ceitainfy 
fhould have pleaded eviction, and the fads 
Hated might have been fufficicnt for the 
jury to hav% found a verdid in his favour; 
and the pica was held ill. 

( b ) The eftfes of Fojler v. Pier/on, 4 7 erm 
Rep 617. and Hodgjon \ . 7 he hafl India 
Company, 8 Term Rtp . 278. have now 
completely fettTtd that an allegation of 
•• lawful title” is fufficient, without letting 
out that title. But* the Plaintiff mult fluw 
in fome manner that the title of the perfon 
entering upon him is not derived f/om Imn- 
•feft; and a mere averment that he had 
“ lawful title,” without this qualifi ation> 
would be bad after vrrdid. Kirby v. Hans- 
abet, Cro. Jac. 315. ff ooten v. }/Jc 9 
2 Saund. 177. 1 Lev 301. 1 S d. 466. 
1 Aiod h 290 S, C. Jenktns, 340. This 
may be done however by averring gene* 
rally, that the perfon eviding had lawful 
title before the date of the grant 
to the Plaintiff*. Skinner v. Kilbys , 
1 Shower 70. Proflor v. Newton, 2 Lev. 37. 
Buck by v. Wiliams , 3 Lev . 325. Jordan 
v. 'dwells, Caf. temp. Haraw. 17 2. per Ld. 
Hatdwukt , and this mode was adopted in 
Fojler v. Pterfon • 
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be therefore paid by the faid Plaintiff and would then 
4 mA there unlefs the faid Plaintiff had fo delivered «p the pof- 
feffion thereof or become fuch tenant of and fo held the fame 
have ejefted evicted expelled put out and amoved the faid 
Plaintiff from and out of the poffeffion thereof whereupon the 
faid Plaintiff to prevent his being obliged fo to deliver up the 
•poffeffion thereof or being fo ejedted evidted expelled put out 
and amoved then and there was forced to and did become fuch 
tenant thereof to and JTo held the fvme of the faid Edward 
and Mary whereby” &'«..* alleging the Plaintiff’s lofs in being 
deprived of his fcc-fimplc, and being obliged to hold as* tenant ; 
his having laid out money on the premifes previous to his know- 
ledge of thp badnefs of f. Wright's title, and bis having paid 
a large fum to E. Child and Mary his wife for the mefne 
profits. 

The Defendants prayed oyer of the indenture, and it was read 
to them in thefe words, to wit y “ This indenture made, £f fc. wit- 
neffeth, that the faid f. Wright , for, and in confideration of the 
fum of 180/. of lawful money of Great Britain * to him in 
hand paid by the faid Plaintiff, at or before the fealing and 
delivery of .thefe prefents, the receipt whereof is hereby 
acknowledged, hath granted , bargained , fold y enfeoffed^ and 
confirmed , and by thefe prefents doth fully, clearly, and abfolutely 
grant, bargain, fell, enfeoff, and confirm unto the faid Plaintiff and 
to*his heirs and^ affigns, all that piece or parcel of arable land (de- 
feribing it) with the appurtenances and the reverfion and rever- 
fions, remainder and remainders, rents, iffues, yearly, and other 
profits of the faid premifes, and every part and parcel thereof ; 
and all the eftate and eftate # s, right, title, intereft, ufe, truft, claim 
and demand whatfoever, in law or equity, of him the faid f, 
Wright , of, in, to, or.out of the faid premifes, every or any part or 
parcel thereof ; To have and to hold the laid piece or parcel of 
arrable land, hereby granted, bargained, fold, ertftoffed. and con- 
firmed, or mentioned, or intended fo to be, and every paft and 
parcel thereof, unto the faid Plaintiff, his heirs, and affigns for ever, 
to and for the only proper ufe and behoof of the faid Plaintiff, his 
heirs and affigns, abfolutely and for ever, without any condition, 
redemption, truft, or revocation whatfoever, and to and for no 
other ufe or ufes, intents, trufts, or purpofes whatfoever j and the 
faid J. Wright and his heirs , the aforefaid piece or parcel of arable 
landy hereby granU l or mentioned , or intended to be hereby granted 

14* unto 
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mid lit faid Plaintiff, or bit heirs, againjl him the fidd~], WrigHi,*' 
and bis bein , fiall, and will warrant and fir ever defend by Hnfi 
prefents. And the faid J. Wright for himfclf, his heirs, executors, 
and adminiftrators, doth covenant and agree to and with the faid' 
Plaintiff, his heirs and afligns in manner and firm followings that is 
to fay, that he the faid J. Wright fir and notwithjlanding any thing 
by him done to the contrary is lawfully and abfolutely feifed of the 
faid piece or parcel of arable land hereby granted, of a good, fure, 
perfed, lawful, abfolutc, and indefeafible eftate in fee-fimp!e, 
without any manner of condition, limitation, ufe, or truft, or any 
other reAraint, matter, or tiling whatfoever, to alter, change, charge, 
defeat or determine the fame ; And that be hath good right, full 
power , and lawful and abfolute authority to convey and affure the 
fame to the faid Plaintiff , * his heirs and affigns , in manner aforcfaid; 
and the faid J. Wright for himfelf, his heiis, executors, or admi- 
niftrators, doth further covenant and agree to and with the faid 
Plaintiff, his heirs and afligns, that he the faid J. // right Hull and 
will, as foon as convenient, fet out, at the expence of the faid Plain- 
tiff, a cart-way to the faid piece or parcel of arable land, through 
another field in the poffeffion of William Triggs ; which cart- way, 
when fet out, the faid J. Wright and his tenants are to have a free 
paffage to and from the farm belonging to the fetid J. Wright , now 
in the occupation of the faid William Triggs , without allowing any 
thing for the fame ; And that he, the faid Plaintiff, his heirs and 
affigns, (hall and lawfully may, at all times, hereifter, peaceably 
and quietly hold and enjoy the faid piece or parcefof arable land 
hereby granted, and receive the rents and profits tlicrcof to his 
and their own ufe and ufes, without any manner of let or inter- 
ruption of the faid J. Wright , or any other perfon or perfons 
claiming under him : And laftly, that he the faid f. Wight , his 
heirs and affigns, and all other perfons charting, or to claim any 
eftate or intcreft of, in, or to the faid premifes, or any part thereof, 
by, ffom, or under him, fliall, and will from time to time, and 
at all times hereafter, make, fuffer, and execute, or caufe to be 
luffered and executed, all and ever / fuch further and other lawful 
and reafonable ad and ads, affurance and conveyances in the law 
whatfoever, for the better and more perfed affuring and confirming 
of the faid piece or parcel of arable land, unto the faid Plaintiff, his 
heirs and affigns, as by his or their Counfel learned in the law of this 
realm, fliall be reafonably devifed, advifed, or required. In witnefs 

whereof 
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Whereof the faid parties to thefe prelents have hereunto fet their 
hands and feals the day and year firft above-written/’ 

The Defendants then demurred, and afligned for caufes, “ that 
the faid indenture here brought into Court and in the faid 
declaration mentioned doth not contain any covenant or warranty 
of title *to or of light power or authority to convey or affure the 
faid premifes in the faid declaration mentioned or any part 
thereof or for the enjoyment of th. fitnc by the faid Plaintiff or 
his heirs other than againll tlm laid j. U'nyi t diceafcd and his 
heirs or other peifons claiming under him A -d for that the faid 
Plaintiff hath not in the laid declaration alleged or (hewn any 
defed of title to the laid prcnii.e* or any pm thereof arifing 
from or by rcilon of any thing done by th * faid J. IV/ight or 
his heirs or any pcifon or perlbns claiming under him 01 any 
evidicn interiupticn moleflalion or diftinbance done committed 
or occafioncd by the laid J. fr/igN or his luirs or any perfon or 
perfons claiming under the laid J. Wright And alfo for that the 
faid declaration is in other refpeds defective and infufficient.” 

Joinder in dcmuricr. 

Williams Serjt. in fupport of the demurrer. The great queftion 
in this cafe is, Whether the covenant on which the breach is 
afligned ought or qpght not to be confined to the ads of James 
Wright and his heirs ? We contend, that evidion by a ftranger is no 
breach of the covenant. In conftruing this covenant the Court 
will colled the intention of the parties, not merely from the words 
of the covenanfitfelf, but by contrafting it with the other parts of 
the indenture :• and it was with the view of enabling the Court to 
do this that the Defendant prayed oyer. The intention of the 
parties appears to have been, that the words “ notw ithftanding 
any ad by him done to the contrary” in the lirft covenant fliould 
qualify and reftrain ttys fecond covenant. When the grantor has 
in the firft claufe only covenanted that he was feil'ed in fee not- 
withftanding his own ads, it would be a very ftrarffed conftrudion 
to hold that he intended in the next claufe to covenant that he 
had a right to convey, notwithstanding the ads of all the world. 
The covenant for title, and the covenant for a light to convey, 
are fynonimous covenants, and muft receive the fame conftrudion. 
The meaning of the covenant in queftion is further explained by 
the warranty, and by the covenant for quiet enjoyment ; the former 
being only a qualified warranty againft himfelf and his heirs ; and 
the latter a fpecial -ovenant that the grantee fhall enjoy'without 
Vol. II. *F inteiruption 
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interruption from him or any perfon claiming under him. It is 
not an uijufual thing for the Court, in conftruing covenants, to 
put a fenfe upon them which is againfl the words, provided it be 
warranted by the apparent intention of the parties. Thus in the 
Earl of Clanrickard'% cafe. Hoi). 273. a covenant for further affur- 
ance of an eftate was reftrained to a third part. In Broughton v. 
Conway , Moore 58. a condition that the vendor would not do, nor 
hau done any adt to difturb the vendee, but that the vendee fhould 
bold and enjoy without the difturbance of the vendor or any other 
perfon, was held to be confined to adt$ done by the vendor, on the 
ground of the latter words being referable to the former. So in 
an adtion on a covenant “ that lands were of the value of 1000/. 
“ per annum , and fhould fo continue notwithftanding any adt done 
“ or to be done by the covenantor,” the covenant was conftrued 
by the rcftridtvc words in the fecond member of the fentence, and 
though the < lands were not worth loco/, per annum at the time of 
the covenant made, yet as no adt was (hewn to have been done 
by the covenantor to make them worth lefs, the breach was held 
ill. Rich v. Rich, Cro. E/iz. 43. Still Wronger, however, is the 
cafe of Ncrvin v. Mums, 3 Lev. 46. There were four covenants : 
the firft for feifin in fee ; the fecond for right to convey ; the third 
againfl: incumbrances, and the fourth for’quiet enjoyment. The firft, 
third and fourth, were exprefsly reftrained to the adts of the grantor, 
his father and grandfather, and the fecond was unlimited. The whole 
Court agreed that the covenants were diftindt and feveral, and 
three Juftices, in oppofition to North Ch. J. held that the firft and 
fecond covenants, though diftindt, were fynonimous ; and there- 
fore, as the grantor had firft covenanted againfl his own adls, it 
could not be intended that he fhould t immediately afterwards, in a 
covenant to the fame effedt, covenant againfl all the world. And 
they alfo took a diftindtion which will afforjl an anfwer to all the 
cafes which may be cited on the other fide, as well as to Crayford 
v. Crayford , Cro. Car. 106. and Hughes v. Bennet , Cro. Car . 495. 
Sir William Jones , 403. relied on by North Ch. J., namely, that 
in thofe calcs the covenants were of divers natures, and concerned 
different things, although relating to the fame land. 

Shepher'd Serjt. contra. The argument of the other fide amounts 
to this, that as fome of the covenants in this deed are of a fpecial 
nature, the Court muft borrow the reftridtions introduced into 
them, and engraft them on the general covenant. But this mode 
of conftrudtion cannot be adopted without laying down a general 

8 rule 
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role th?rt wherever a covenant againft the ads of the grantor only 
is inferted in a deed, all other covenants, however general, muft be 
reftrained thereby. The queftion, therefore, muft be, not whether 
the Court fhall borrow from a fpecial covenant in order to reftrain 
a general one, but whether both are not in effed one covenant. 
The diftindion feems to depend on the words with which the fecond 
member of the fentence is introduced. Thus in Broughton v. 
Conway , Dyer 240. where the covenant againft the ads of the 
covenantor was followed by the words “ but that the aflignee may 
enjoy without difturbance ®f any perfon the Court confidered 
the latter words to be only a continuation of the covenant. To the 
fame effed is Piles v. Jervies (a), Dyer 240. in the margin. Thefe 
cafes exprefsly proceeded on the meaning of the word “ but,” 
and cannot therefore be. applied to this cafe, where the fecond 
member of the fentence is introduced by “ and that,” which dis- 
joins it from the firft, and mhkes it a feparate and diftind cove- 
nant. In Rich v. Rich the covenant feems clearly to have 
contained but one fentence ; and as to Lord Clanrickard ' s cafe, it 
cannot apply ; for, as only one third part of the eftjte was con- 
veyed, the covenant for affurance of the eftate could only extend 
to that third part. Of Nervin v. Mans it is Sufficient to obferve 
that, after Hating a # difference of opinion in the Court, it concludes 
with fed adjornatur . The cafe of Sir George Trenchard v. HoJkins % 
Winch 91, 92, 93. Vas a covenant that there was no reverfion in 
the Crown notwithftanding any ad done by the covenantor ; and 
the Court held, that* the words notwithftanding any ad done,” 
reftrained the general fenfe of two preceding covenants, for feifin 
in fee and power to fell. But that cafe was afterwards reverfed, 
as appears from a manufcript copy of that book, as well as from 
1 Sid. 328. though Saunders , who was Counfel for the 
Plaintiff in Gainsforth v. Griffith , 1 Sound, 60. by attempting 
to diftinguifh that cafe on the grounds of the firft judgment, does 
not feem to have been aware of the ultimate decifion '( b ). In 
Gainsforth v. Griffith it was agreed, that a particular covenant 
in fad may reftrain a general covenant in law ; as in Nokes * s cafe 
4 Co. 80. Rut it was laid down, that an exprefs general covenant 
in fad cannot be reftrained by a particular covenant in fad, unlcls 
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(a) See this cafe fet oat In a note to 
Gainsforth v. Grijjitb, I Saund. 59. by Mr. 
Serjt. Williams. 

(i) In Sidtrfsn the Court, fpeaking of 
that cafe, lay, " that on a writ of error in 


A’. B. Jones and the other Juftices, except 
If 'hit elock, held that the Jodgment below 
lhould be reverfed hut it is added, met 
fuit dit que nul rtvtrfal fssit enter ; idco quart. 
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the, latter can be conftrued as part of the former. Therefore, in 
a covenant on the alignment of a leafe, that it was a good aod 
indefeaflbleleafe, and that the aflignee foould quietly enjoy, Site, 
without any let or difturbance of the affigner, the firft covenant 
was held to extend to the ad of a ftranger, uordlrained by the 
latter covenant. So where A. covenanted that he was fej/ed in 
fee notwithftanding any aft by him done, and that the lands were 
of a certain annual value ; the latter was held an abfolute cove- 
nant, that the lands were of fuch a value. Hughes v. Bennett , Cro. 
Car. 495. Sir Wm. Jones , 403. S. C. * To the fame effect is 
Crayford v. Cray ford, Cro. Car. 106. a vendor is always at liberty 
to covenant for fuch an eftate as he really lus, or for an indefcafiblc 
eftafe ; if he adopts the latter method, lie mull he refponfihie 
accordingly. Thus where A. covenanted that he was feifed of a 
good eftate in fee according to the indenture made to him by JJ r . 
(of whom he had purchafed,) the covenant was held abfolute ; for 
the reference to the conveyance by TV. ferved only to denote the 
limitation and quality of the eftate, and not the defcafiblcnefs and 
indefeafiblenefs of the title. Cooke v. Fownds , 1 Lev. 40. 1 Kel. 95. 
S. C. The ftrongeft cafe, however, on the conftrudion of cove- 
nants to fecure title, is Johnfon v. ProBor , Teh. 175. where A. 
having granted the whole of a leafehold eftate of which he had but 
a moiety, and covenanted for quiet enjoyment of it again// his own 
afis, was, under this covenant, held liable on the entry of thofe 
who were entitled to one moiety. The only difference between 
that cafe and the one on this record is not much in' tfce Defendant’s 
favour, viz. that J. TV. inftead of having a moiety only^ had no eftate 
to convey : Should this demurrer prevail, it will eftablifh this prin- 
ciple, that wherever there is any one fpecial covenant in a convey- 
ance, all the general covenants in the fame deed muft be reftrained 
thereby. 

Lord Eldon Ch. J. This cafe comes Wore the Court on 
demurrer, uqdei the following circumftances. The adion is 
brought by Thomas Browning , who appears on thefe pleadings 
to be the purchafer of an eftate of inheritance in fee, and it is 
brought againft the prefent Defendants who are the perfonal repre- 
fentatives of the vendor James Wright , and are bound by certain 
covenants which are fet forth upon this record. The Plaintiff 
declares, that by indenture made on the 12th of OBober 1787 
between James Wright the teftator of the Defendants on the one 
part, and Thomas Browning the prefent Plaintiff on the other part, 
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in confideration of 180/. paid, James Wright fully, clearly, and, 
abfolutely granted, bargained, fold, enfeoffed, and confirmed a 
certain piece of land, dcfcribidg it. Now thefe words “ granted, bar- 
gained, fold, enfeoffed, and confirmed,” certainly import a covenant 
in law, the effect and meaning of which would be affe&ed by the 
fubfequent words of the indenture. After the habendum to Thomas 
Browning, his heirs and afligns, follows this qualified warranty ; 
“ And the faid ‘James and his heirs, ( lie aforefaid piece of land, &c. 
to the faid Thomas Browning and his heirs, againft him the faid 
James and his heirs, fhall aftd will warrant and for ever defend by 
thefe prefents.” This is not a general warranty againft all man- 
kind, but againft the ads of James IV sight and his heirs only. 
Then follow certain covenants in thefe words. “ And the faid 
James Wright *for himfelf, his heirs and afligns, doth covenant 
and agree to and with the laid Thomas Browning , his heirs and 
afligns in manner and form following, that is to fay, That lie the 
faid James Wright for, and notwithftanding any thing* by him 
done to the contrary, is lawfully and abfolutely felled of the faid 
piece, EsV. hereby granted of a good, fare, perfed, lawful^ abfolute, 
and indefeafible eftate in fee-fimple, without any manner of con- 
dition, limitation, ufe, truft, or any other reftraint, matter, or 
thing whatsoever* to alter, change, charge, defeat, or determine the 
fame.” Then follows the covenant on which the prefent queftion 
arifes : “ And that he«hath good right, full power, and lawful and 
abfolute authority to convey and allure the fame to the faid Thomas 
Browning , his h^ifs and afligns, in manner aforefaid After this 
comes a covenant concerning a right of way, which lias no relation 
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to this cafe, except that it may net be immaterial to obferve, that 
this covenant is introduced by the words “ And the faid James for 
himfelf, his heirs, executors, an*d adminiftrators, doth further cove* 
nant and agree,” which are the initiatory words of the iirft covenanr, 
and which are not ufed at the beginning of what is called the 
fecond covenant. Perhaps, this may be conlidered as a critical 
obfervation in a cafe which does not require it. But as wha^ is 
called the fecond covenant is only introduced by the words “ And 
that,” and in the third (or wlia! may be called the fecond) cove- 
nant, the name of the covenantor is again introduced as further 
covenanting, it feenris to have been the intention of the parties that 
all the matters which are inferted before the repetition of the initia- 
tory words Ihould be conlidered as one covenanr. This point, 
indeed, is not neceffary to the decition of the cafe. But even on the 
Vol. IV, G fritical 
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critical obfcrvation which I have fuggefted, it would not be unfair 
to $old that what has been dated at the bar as two covenants, is in 
fad but one. And if this were granted, there would be an end of 
the whole argument. The grantor then covenants for the quiet 
enjoyment of the grantee, “ without any manner of let or inter- 
ruption of the faid James Wright , or any manner of perfon or 
perfons claiming under him.” So that it is clear, that this covenant 
does not apply to the ads of any perfons not claiming under James 
Wright ; and in this refped it agrees with the* effed of the warranty, 
and with the words in the introdudory part of the firft covenant. 
The laft covenant is, that James Wright , his heirs and afligns, and 
all perfons claiming any eftate or intereft to, from, or under him, 
(which tallies with the warranty, and with the introdudory words to 
the firft covenant and laft covenants,) would mJlce fuch further 
afliirance as fhould be thought neceflary. It is certainly true, that 
the words of a covenant are 'to bp taken moft ftrongly againft the 
covenantor ; but that rauft be qualified by the obfervation that a due 
regard mult be paid to the intention of the parties as colleded 
from the whole context of the inftrument. This tranfadion is a 
purchafe*of an eftate of inheritance in fee, and the firft queftion is. 
What will be the nature and effed of a’conveyance carrying fuch a 
contract into execution ? If a man purchafe an eftate of inheritance 
and afterwards fell it, it is to be underftood 'primd facie that he fells 
the eftate as he received it : and the purchafer takes the premifes 
granted by him with covenants againft his ads. If the vendor has 
taken by defeent, he covenants againft his ads aixf thofe of his ances- 
tor; and if by devife, it is not unufyal for him to covenant againft 
the ads of the devifor as well as his own. In fad, he fays, I fell this 
land in the fame plight that I received it, and not in any degree made 
worfe by me. It was argued, that if this were fo, a man who has only 
an eftate for life, might convey an eftate in fee, and yet not be liable 
to the purchafer. This feerns at firft to involve a degree of injuf- 
tice, but it all depends on the fad, whether the vendor - be really 
putting the purchafer into the fame fituation in which he flood 
himfelf. If he has bought an eftate in fee, and at the time of the 
rc-fale, has but an eftate for life, ’it mull have been reduced to that 
eftate by his own ad, and in that cafe the purchafer will be pro- 
.teded by the vendor’s covenants againft any ad done by himfelf. 
But if the defed in his title depend upon the ads of thofe who 
had the eftate before him, and he honeftly but ignorantly pro- 
pofss to another perfon to ftand in his fituation, neither hardftirp 


or 
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or injuftice can enfue. What is the common courfe of bufinefs 
in fuch a cafe ? An abftrad is laid before the purchafer’s counfel ; 
and though to a certain extent he relies on the vendor's covenants, 
ftill his chief attention is directed to afcertaining what is the 
eftate, and how far it is fupported by the title. The purchafer, 
therefore, not being milled by the vendor, makes up his mind 
whether he fhali complete his bargain or not, and if any doubts 
ari-fe on the title, it refts with the vendor to determine whether he 
will fatisfy thofe tldubts by covenants more or lcfs extenlive. Primd 
facie y therefore, in the conveyance of an eftate of inheritance, we 
are led to expert no other covenants than thofe which guard againft 
the ads of the vendor and his heirs. With refpedt to the convey- 
ance of leafehold eftates, this is not always fo, and there is an 
obvious reafon why this Ihouid not be fo. Some of the cafes reft 
on the diftindion between freehold and leafehold property, and in 
the cafe cited from that excellent book the Reports of Saunders made 
more excellent by a late edition, the eftate was leafehold. All the 
muniments of a freehold eftate, and every thing which can illuftrate 
the title is in pofleffion of the vendor ; but this is feldom the cafe 
with refped to leafeholds. With regard to many dilates in this 
town, held under the Duke of Bedford and the Duke of Portland , 
it would be *next to impoffible to fhew any thing but the leafe 
itfelf; the vendors^could not produce the muniments of their eftates 
which are depofitgd in the family chefts of thofe noblemen. It 
fometimes happens, therefore, that parties require covenants in 
affignments of ihis kind of property which are not required in con- 
veyances of freehold ; fuch as, an abfolute covenant that the 
vendor holds a valid and indefeafible leafe. 

But even where covenants of this kind are introduced, if the 
words of the deed be that “ he covenants in manner and form 
aforefaidf the Court will look to the former part of the inftru- 
ment in order to alcertain the fenfe in which the covenant is to be 
taken. So in the cafe of The Duke of Northumberland \\ Errington 
and Others (a) where the Defendants covenanted for themfelves 
u jointly and fcverally in manner following ,” and the deed was fo 
inaccurately drawn, that primd facie fome of the covenants 
appeared to be joint, and fome feveral, the Court of Kings 
Bench held, that the general intent of the parties was to be con- 
sidered, and that the prior words extended to all the fubfequent 
covenants, and made them all joint and feveral. In the prefent 
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cafe then we have got thus far. It is quite dear with refpefl: to 
the warranty that it was- not the intention of the grantor to war- 
rant the title againft any perfons but himfelf and his heirs. It 
is equally dear, that it was not his intention to covenant for 
quiet enjoyment againft the ads cf any but himfelf and his heirs : 
nor was it his intention to make the covenant for further affurance 
exrend to any other perfons. Wc find all thefc limited covenants 
in an inftrument of purchafe, in which we fhould not exped obli- 
gations of greater extent. Then there is one part of the inftrument 
which, if it be taken as a fubftantive uuvonne&ed covenant, and 
not part of the firft covenant, which, however, I think might be 
done, raifes the prefen t queftion. It has been argued, that this 
demurrer cannot be allowed without laying down this principle; 
that any fpecial covenant in a deed will reftrain all. the general 
covenants. If that confcquence would fieccflarily enfue, I admit, 
that the demurrer fc not to be fuftained. Bur, I take that to be an 
inaccurate ft^rement of the cafe. The queftion is not whether a 
fpecial covenant will reftrain a general one, but whether the par- 
ticular covenant on which the a&ion is founded be general or 
fpecial. And my opinion, upon confidering the whole deed, is, 
that it is a fpecial one. What would be the ufe of any of the other 
covenants if this were general ? It would be of little fervice to the 
grantor to infill that the warranty, and the covenants for quiet 
enjoyment and further affurance, were fpecially^ confined to him- 
felf and his heirs, if the grantee were at liberty to fay, “ I cannot 
fue you on thefe covenants, but I have a caufe of, adlion arifing 
upon a general covenant which fuperfedes them all.” It appears 
to me from the words and context of the deed, that in fuch cafe 
we fhould be driven to fay, that the grantor intended at the fame 
time to give a limited and an unlimited warranty. The true mean- 
ing; therefore, of the covenant is, that the grantor has power to 
convey and affure according to the terms ufed,*to which terms he 
refers by the words “ in manner albrcfaid namely, “ for, and 
notwithftanding any thing by him done to the contrary.” 

With rcfpedb to the cafes which have been cited, it is to be 
obferved, that when a general principle for the conflrudion of an 
inftrument is once laid down, the Court will not be reftrained 
from making their own application of that principle, bccaufe there 
are cafes in which it may have been applied in a different man- 
ner («). The principle being once acknowledged, the ouly 

(a) T!ie lam.c doflrin* was laid down by Lord Kenyan in the cafe of Lord Walpole v 
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difficulty confifts in making the mod accurate application 1799. 

In 7 'rencbard’ s cafe, the eftate on which the covenants in queftion * ** 

, Btovtii* 

arole was granted under letters patent by the crown ; but thofe v. 
letters patent are not ftated in any of the reports. We know, w * ,OHT * 
however, that in grants of lands by the crown, it is ufual to referve 
a reverfiqn, which reverfion the grantee cannot bar. The grantee 
having enjoyed the eftate for a confiderable time, fold to the 
Plaintiff in the adion, and entered into three covenants. Firft, 
that he was feifed in* fee : fecondly, that he had good power to 
convey j and thirdly, that *th^re was no reverfion in the crown 
notwithftanding any aft done by him. The conteft in the caufe was 
{o apply the concluding words of the third covenant to the two 
prior covenants : there was a great difference of opinion upon the 
fubjed, not onfy between the individual Judges, but between the 
different Courts before whom it was argued ; and the only ground 
upon which I can fuppofe that Court to have proceeded, which 
decided that the words were not connected with the firft 'covenant 
is this, that they confidered it to have been the intention of the 
parties that the vendor fliould enter into an abfolute covenant for 
his feifm in fee in all cafes but one ; namely, that he ifiould not 
be liable on the objection of a reverfion exifting in the Crown, 
unlefs that reverfibn appeared to have been veiled in the crown by 
his own ads. The c&fe of Jobnfon v. ProEior , in Tclvcrton , pro- 
ceeded on the principje on which this demurrer may be decided, 
viz. that the covenant is to be conftrued according to the intention 
of the parties. There the grantor having ftated in the recital that 
he was interefted in the whole of the premiles, when in fad he 
was interefted in a moiety only, the Court would not permit him 
to contend that a covenant for quiet enjoyment “ notwithftanding 
ally ad done by him,” was fatisfied by a compliance with the mere 
words of that covenant in a cafe where the grantee had fufiered 
evidion not in confequfcnce of any ad done by the grantor, but 
in confequence of the badnefs of his title. The recital itfelf amounted 
to a warranty. Gainsforth V. Griffith was a cafe of leafehold property. 

The firft covenant there was, for an indefeafible title, and was a 
feparate arid diftind covenant; and the fecond was for quiet enjoy- 
ment, notwithftanding the affignor’s own ads. He feems, there- 
fore, to have faid, I not only covenant for the goodnefs of my title, 
but that you ihall enjoy under that title without any interruption 
from me. The nature of the affurance ihews it to have been the 
intent of the parties that the words in the laft covenant Should not 
Vql. IL H ‘attach 
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Handing any aft dona by him ; and the fecond, that he has good 
right to convey the eftate of which he is feifed. 

Rooke J, I have entertained fome doubts upon this queftion : 
but upon the whole of the argument, I am now fatisfiod that the 
judgment of the Court muft be direfted by the intent of the 
parties;' and that the intent fufficiently appears. But as the 
cafe has been very fully difcuffed, I fhall only add, that the two 
claufes appear to me to conftitute but one covenant, and that the 


reftraining words mud be applied as well to that member of the 
fentence which aflerts that the grantor is lawfully feifed, as to 
that which aflerts that he has a right to convey. 

Judgment for the Defendant. 


Jkv. 15 ib. 


m 

Hall v. Ody. 


"The cofts of 
'two a&ion* 
between the 
fame parties 
though in 
two different 
courts may 
may be fett 
-off againft 
each other. 
And in C. B . 
this may be 
vdone not- 
withftanding 
the Ken of 
the Attorney 
«for bis cofts. 


jt\ockell Serjt. this day Ihewed caufe againft a rule nifi for 
^ fettiug off the cofts of an aftion of ejeftment recovered by 
tbe prefent Defendant againft the prefent Plaintiff in the King's 
Bench , againft the cofts of an aftion of trefpafs in ibis Court, in 
which the plaintiff had recovered a verdift; and» infilled that in all 
the cafes where a fet off of this kind had been allowed, both 
aftions had been in the fame court ; as in Thrufiout d. Barnes 
v. Crafter, 2 Bl. 826. Schoole v. Noble and others*, 1 H Bl. 23. 
Nunez v. Modigliani , 1 11 . Bl. 217. Vaughan v. Davies , 2 H. BL 
440. and Dennic v. Elliott , 2 H. Bl. 587. (a) But thfc Court over- 
ruled the objection, faying that a fet off had even been allowed 
between cofts in a court of equity, and^ofts in a court of law ; and 


Heath J. obferved, that he remembered a cafe where an ejeft- 
ment having been brought in the King's Bench, and afterwards a 
formedon in this court, proceedings were flayed in the latter until 
the cofts of the former were paid. 


Codell Serjt. then Hated that he oppofed the rule on the part of 
the Plaintiff’s attorney who had not 1)een paid his cofts, and repre- 
sented that the Plaintiff himfelf was now in prifon. He cited Mitchell 
v. Oldfield , 4 T. R. 123. to (hew that the attorney has a lien on the 
judgment for the. amount of his cofts [b). 


See AlhO’Cnnvr y.Mur/bj, 1 H. Bl. 6j 7 . ( 6 ) AJfo Bandit v. Tulin, 6 T. Jt. 457. 

13 Shepherd 
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' Shepherd Seijf. contra, relied on Bennie v. EUiott \ where it wm 
•held, that whatever might be the rule in the King's Bench , yet ac-- 
cording to the pradice of this Court the lien of the attorney was 
fubjed to the equitable claims of the parties. 

Lord Eldon Ch. J. Finding it to be the practice of this Court 
that an attorney fhall not take his cofts out of the fund, which 
by his diligence he has recovered for his client, where the oppofite 
.parly is entitled to a fet off, it docs not become me to fay more 
than that I find it to be jhe fettled pradice with much furprize, 
fince it ftands in dired contradidion to the pradice of every other 
>court as well as to the principles of juftice. In the Court of*Chan- 
•eery the fame parties are often concerned in many l'uits, and f 
never knew’the idea entertained of arranging the funds till the 
•refpedive attornies were paid their cofts. However, as the attor- 
ney in this cafe has aded with a knowledge of the fettled pradice 
of the Court, he can have no right to claim the advantage of a 
more juft principle ; and it will only remain for the C.'urt to con- 
iider, whether the pradice of the court of King's Bencp fhould not 
be adopted here for the future. 

Heath J. 1 have no objedion to have the pradice re- 
confidered. * 

Rooke J. ThAe can be no objedion to reconfidcring the prac- 
tice, but it does nqt appear to me to be unfair as it ftands at pre- 
fent. The attorney looks in the firft inftance to the perfonal 
fecurity of his client, t and if beyond that he can get any farther 
fecurity into his hands, it is a mere cafual advantage. 

Rule abfolute. 


*9 



Hall 

v. 

Oor. 


Parker, On e,$fc. v. Vaughan and Others. Stv ' n- 


his was an adion for ufe and occupation, in which the Plain- !*««*«* 

r ney of C. A 

bring an ac- 
tio$ by origi- 
nal in that 


T 

* tiff, who was an attorney of this court, fued by original, *and bring 
obtained a verdid for il. is. 


Shepherd Serjt. on a former Jay obtained a rule niji for entering 
a fuggeftion on the roll according to the provifions of Geo. 2. 
c. 33./ 19. on the ground of the Defendant being refident in 
MiddUfex and liable to be fummoned to the county court. the Court 

Cockell Serjt. now ftiewed caufe againft that rule on two grounds : i> 

firft, becaufe the Plaintiff was an attorney of this court, and was 


/. 19. An a&itn for ufc and orfupation may be brought in the equity court of Middfyt** 
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fame to fale, is iituate within two miles of the fuburhs of the city 
of London , and is not fituate within the clty^ of Weftminfter, or 
the liberties thereof : And the faid Thomas and John further &y» 
that the late fovereign Lady Elizabeth Queen of England \ by her 
letters patent bearing date the 26th May, in the eleventh year of 
her reign, for herfelf, her heirs and fucceiTors, ordained, *that all the • 
freemen of the city of London of the art or myftery of bakers, in 
the faid city of London, and all the free men, of the faid city, as well 
of the white bakers, as of the brown^ bakers, and all others occu- 
pying or ufing within the faid city dr its fuburbs, or any of them, the 
myftery or art of baking any bread of any fort to be expofed to fale 
for the regulation and ordering of the faid art or myftery, from 
thence for ever Ihould be, by virtue of the faid Jettcrs patent, a 
body corporate and politic, in deed* fod, and name, by the name 
of the mafter, wardens, and commonalty of the myftery of bakers 
of London , and from thence for 'ever, ihould by that name have 
perpetual fucceflion, fuc and be fued, and have a common feal : 
And the faid Queen did by the faid letters patent for herfelf, her 
heirs anjl fucceiTors, grant to the faid mafter, wardens, and com- 
monalty, or their fucccffors, that from thenceforth for evertthere 
ihould be one majlcr of the faid myftery and fuitr^guardians thereof 
to be cbofen, named, and appointed as in the faid letters patent is 
more fully fet forth : And the faid Queen did further of her free 
grace, certain knowledge, and mere motiori, will, and by the faid 
letters patent, grant for herfelf, her heirs, and fucceiTors, to the 
faid mafter, wardens, and commonalty, and their fucceiTors, that 
the mafter and wardens for the time being, and their fuccejfors for 
ever, Ihould have, enjoy, and exercife by themfclves or their fufftcient 
deputy or deputies within the faid city and the fuburbs thereof and in 
all other places within two miles every where round the fuburbs of 
the faid city of London , the full and entire overlooking, examination, 
correiftion, punilhment, and government of the faid myftery and 
commonalty of freemen of the faid myftery, and of al^ other free- 
man of the faid city of London and fuburbs thereof, and of all and 
fmgular other ftrangers, as well within as without the faid fuburbs, 
ufing the art or myftery of bakers, making and expofmg to fale 
any fort of bread within the faid city or the liberties and fuburbs 
thereof, and of all other ftrangers, of what fort foever, in any way 
•exercifing or ufing the art and myftery of a baker within the faid 
city and fuburbs, or any of them, or elfewhere, in any other place 
not diftant more than two miles from the fuburbs. of the laid city 
'S of 
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©f London , (the faid Queen's city of Wejiminfer , and the liberties 
•thereof only excepted,) according to their found difcretion as by the 
‘faid letters-patent now remaining of record in his Majefty’s High 
> Court of Chancery at Wejlminjicr , reference being thereuuto had, 
may more fully appear, which faid letters patent were afterwards 
and after* the granting thereof (to wit) on the fame day and year 
and aforefaid by the perfons to whom th<y were directed, accepted, \ that 
is to fay, at the parUh aforefaid, in the county aforefaid. And the 
faid Thomas and John further fay, that before, and at the time 
when, &c. the faid Thomas was majler of the faid my fiery, and that 
one Andrew Wright was one of the wardens thereof to wit , at, Ssfe. 
And the faid Thomas and John further fay, tuat the faid Thomas 
and the faid Andrew Wright being fitch maficr and warden of the 
faidmyfery , and the faid Plaintiff fo exercifing and ulingthe art or 
-myftery of a baker as aforefaid^ they the faid Thomas and the faid 
Andrew Wright for the purpofe of overlooking the faid Plaintiff in 
his faid art and myftery of a baker, and of examining whether the 
bread by him baked and expofed to fale in his faid dwelling houfe 
was of a proper and fufficient weight according to law, add the laid 
John as their fervant in their affiftance, and by their command, at 
the faid time, when, &c. entered the faid dwelling-houfe of the 
faid Plaintiff, fituatean the parifh and county aforefaid, in which 
he fo ufed and exercifed his art and myftery of a baker, and 
expofed bread fo by him baked to fale, and then and there took 
down, and took ‘l^old of, and weighed parcel of the faid bread, fo 
being there expofed to* fale as they lawfully might for the caufe 
aforefaid, and*in fo doing did neceflarily ftay and continue the 
fpace of ten minutes in the faid dwelling-houfe as they [lawfully 
might for the caufe aforefaid, which are the faid trefpafles in 
the introductory part of this plea fet out. And this, &c. where- 
fore, &c. 

To this there was a general demurrer and joinder. 

Runnington Serjt. in Support of the demurrer. Firft, it does 
not appear that the Defendants had any authority to enter \he 
Plaintiff's houfe ; for fuch an authority can not be incident to the 
power ot overlooking, &c. given by the charter, lince even if it 
had been given in exprefs terms, it would have been void. If 
derived from cuftom fuch an authority might poffibly be good, for 
the diftin&ion is taken in the cafe qf the city of London , 8 Co, 1 25. a, 
that fortior et potentior eji vulgam confuetudo quam regalis concejjfio , 
and accordingly it is there dated that there is a cuftom of* London 
Vol. II. K ** to 
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«* to enter a houfe of another which is his caftle (a).” Befides 
the plea ftates, that the defendant expofed the bread to fale at his 
houfe ; the Defendants therefore might have overlooked it without 
entering the houfe. Secondly, it appears, that the perfons incor- 
porated by the charter were all the freemen of the city of London, 
ufing the myflery of baking within the city and its fuburfts; they 
were the only perfons to whom the charter was directed, and by 
them only therefore can it have been accepted. Rex v. Amtry, 
I Term Rep. 584. per AJhhurJl ]. But, the authority given by the 
charter is not only to be exercifed within the city and the luburbs, 
but t in all other places within two miles everywhere round the 
city. To the perfons without the city the charter was not directed, 
by them therefore it was not accepted, and confequentjy they cannot 
be bound by it [IS]. Baggc' scale, 1 Keif. Rep. 226. 2 Brown/ow too. 
and Rex v. Dr. Ai/kew, 4 Burt 2 ico. It is clear from the plead- 
ings, that the Plaintiff’s houfe is not within the city or the fuburbs, 
the venue being laid at Chrijl Church, in Surrey, and the plea aver- 
ring the houfe to be “ within two miles of the fuburbs of the 
city.” Thirdly, the authority has not been ftri&ly purfued. The 
charter created one matter and four wardens, and the authority is 
to be executed by the matter and wardens for the jime being “ by 
themfelves or their fufneient deputy or deputies admitting there- 


fore, that a majority of live might have exertiled the authority, 
yet the trefpafs in this cafe being only juftified as the ndt of the 
matter, one of the wardens and a third perl'oq hi their aid, the 
juftification is infufficieut. Nor can thefe perfons* he confidcrcd as 
deputies of the five, fince if there was a deputation,’ it fliould have 
appeared to have been made by the concurrent aj pointment of the 
five, or at leafl of the majority. In i Btiljl 105. where a writ was 
directed to eight nominaiim and feven only certified, it vvac; held. 
to be bad ( c 

Shepherd Serjt. contra was defired by the Court to argue the laft 
obje&ion, as they fliould not feel themfelves called upon to decide 


[a) In 1 Lev. 15, it is faid by the Court 
that the cullom? of London are offuch force 
that they will Hand good againft -negative 
.adlsof parliament. 

(£) But a corporation enabled by charter 
to make by-laws for the regulation of a.par- 
ticular trade in a particular place, may make 
.by-laws binding on perfons cxercifing that 
•trade in that place, though not members of 
4 he corporation • The Butchers 9 Company 


v, Morey f 1 //. III. 370. 

(0 in II orris v. Steps, Hob. 2 10. a de- 
claration in the name of A . and B. guar- 
dians, and the fellowihip of, fcfr. op a 
by-law made by two guardians, and the ma- 
jority of the fellowfhip, was held bad among 
other reafons, becaufe it did not (late bow 
^many guardian# were appointed by the 
charter, and there might have been more 
than two. 
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upon the others, if that was well grounded. He admitted that where *709* 

a power is granted to a definite number of perfons, it mull be ex- Coot 

.ercifed by the majority, but contended, that the Defendants in 
this cafe a£ted tninifterially as the agents and fervants of themafter 
and wardens, that they entered the Plaintiff’s houfe with a view to 
overlook only, and that their a£l was afterwards to be fubmitted to 
the judgment of the majority of perfons to whom the power was 
granted ; that it might be collected from the plea that they were 
only a&ing as deputies of«the others, and that although no depu- 
tation was averred, fuch omiffion could only be taken advantage of 
on lpecial demurrer. 

But .the Court were of opinion, that the omifljon was a fubjett of 
general detnuflrer, for the authority was void if the deputies were 
not well appointed. 

. Lord Eldon C!i. J. Thi^ declaration calls upon the Defen- 
dants to fhevv by what authority they entered the •Plaintiff ’s 
premifes. The plea refers to the letters parent of incorporation, and 
aiferts that the Defendants had authority in manner and form 
therein deferibed ; that is, a right of overlooking and ‘correcting the 
trade. Now, it is obvious, that on a queftion, whether bread be 
wholefome and found, perfons may differ in opinion, and a trad el- 
man is not to be fubj^dt to the judgment of a fingle perlon, where 
the authority is veiled in feveral. With refpedc to the right of cx- 
ercifing that authority by deputy, the fame joint diferetion mult 
be employed in appointing the deputy which is necefiary to the 
execution of the authority itfclf. 

Per Curiam * judgment for the Plaintiff (.v). 

(a) Vid. rt. G' iitlty v. Party an./ Oilers* urte % voJ. i. p. 727. 


Pariente -t’. Plum CTREE. 


Ko-v. I&th. 


T his was an aflion on the cafe againft the Defendant as fherifi* The 

. , bjving ar- 

of Kent. The firft count cdF the declaration complained that rertrd'apany 
the Defendant having arrefied one fV. Stephens , at the fuit of hinTto go at 

the Plaintiff, on a capias ad rcfpondcndutn returnable in eight days ^king a b^l 

of Saint Hilary , indorfed for bail 141 /. is. 6 d. fn fibred him to /<■- 

J ^ turned cepi 

cfcape, and faliely returned cepi corpus ; and the fecond count, that and 

he negledted to arreft W. J. Stephens on the capias ad respondendum^ expiation of 
and falfely returned cepi corpus. bIT/gin ‘the 

• body put in 

bail : held that he was not liable cither to an aftion for an Ifcape, or /Jfe return. 

The 




Pariente 


V. 

.Plumbtee, 
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The caufe was tried before Rookc J. at the Wejiminjler fittings 
after laft 'Trinity Term, when it appeared in evidence that the 
Defendant had actually arrefted W. J. Stephens in obedience to the 
writ, but had afterwards fuffered him to be at large without hav- 
ing taken a bail bond; that the Plaintiff on the return-day 
ruled the Defendant to return the writ, who accordingly returned 
cep't corpus ; that the Plaintiff having afterwards ferved the De- 
fendant with a rule to bring in the body he put in bail, and IV. J. 
Stephens before the expiration of the latter rule Jimcndered him- 
felf in difeharge of thofe bail. A verdid was found for the 
Plaintiff, with liberty to the Defendant to move to fet it afide. 

Accordingly a rule ntfi for a new trial having been obtained, 

Shepherd, and Bayley Serjts. now fhewed caufe.. Before the 
.23 H. 6. c. 9. the fheriff was bound -v. have the body at the return 
of the writ; and fince that ftatute the only fufiicient excufe which 
he can offer for not having the body is, that he has taken a bail- 
bond. In this cafe he neither had the body at the return of the 
writ, nor had taken a bail-bond. Though the Plaintiff may proceed 
.againft the fheriff in fuch a manner as to make him liable to an 
attachment, yet his right of action commences at the time when 
the writ is returnable, and nothing will wave that right. Indeed 
it is neceffary to rule the fheriff to return the writ, in order to pro- 
cure evidence to fupport this adion, for without fo doing the 
Plaintiff could not afeertain what return the' fheriff would make: 
and the fame thing is done in cafes where the fheriff is proceeded 
againft for extortion or any other mifcdnduA.* If the fheriff 
omit to take a bail-bond before the return of the writ, he cannot 
afterwards retake the party; for the writ is funftus ojficio, and he will 
be guilty of a trefpafs if he attempt it.^ Atkinfon v. Mattcfon , 2 T. R. 
.172. Where a bail-bond has been taken, and the fheriff is afterwards 
irregular, the Court never allows the Defendant to try the caufe, 
without direding the bail-bond to ftand as a fecurity. Now 
in this cafe the Defendant will be permitted to try, and yet 
there is no bail-bond to ftand as a fecurity. Merely 
putting in bail at a time fubfeguent to the return, cannot be 
deemed having the body at the return of the writ : and as it ap- 
peared by the bail-piece, when produced in evidence, at what time 
the bail was put in, the Court cannot prefume the proceedings of 
the fheriff to have been regular when the contrary has been (hewn. 
In Jones v. Earner , Anjlr. 675, it was exprefsty decided in the 
Exchequer, that putting in bail after the return of the writ, and 
before the rule to bring in the body had expired, was no defence 
to art adion againft the fheriff for returning cep't corpus where he 
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had permitted the Defendant in the original adion to go # at large 
without taking a bail-bond, and had him not at the return of the 
writ. That cafe proceeded on the authority of Ellis v. Yarborough , 
i Mod. 227. 

Cockell ^nd Runnington Serjts. contra were flopped by the Court. 

Lord Eldon Ch. J. In Fuller v. Prefix 7 T. R. 109, it was 
decided by the Court of King's Bench , that where the fheriff per- 
mits the party to go at large and does not take a bail-bond, it is 
a breach of his duty for which he is anfwerable, if bail are not 
put in within due time. The refult of this cafe is, that putting in 
bail in due time is an anfvver to the adion, arid that he is only 
liable where he has not done fo. I cannot conceive on what 
grounds the cate in the Exchequer was decided. 

Buller J. I never knew a mbre groundlefs application: the 
whole of the argument proceeds* on a fallacy. The foundation of 
•it is, that the party did not appear at the return of the writ. But 
the record does not fliew at what period bail were put in. When 
once put in they are to be confidered as bail of the term generally. 
In the report of Jones v. Earner , the Court are faid to have pro- 
ceeded on the authority of Ellis v. Yarborough , as directly in 
point. But that tafe was determined upon another ground. The 
object of ruling the* fheriff to return the writ is to afeertain 
whether he has taken the party or not j and if he return cepi 
corpus he muft put in bail. Now if this adion could be maintained 
it would in fad be*going to a jury to afeertain whether the Court 
has done right in giving the fheriff the ufual time to put in bail. 
It is a fuflicient anfvver to the adion that an appearance was entered. 
As to the produdion of the bail-piece at the trial ; that was evi- 
dence which ought not to hav^been admitted, and yet it is upon 
that evidence that the adion is attempted to be fupported. There 
is a cafe in Saunders where it is faid by the Court, that if the 
fheriff take a prifoner and detain him in his cuflody, and at the 
return of the writ return* cepi corpus and have not the body jn 
court he fhall be amerced to the King, but the party fhall not 
have an adion againft him (</). 
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(a) Pojlerne v. Han/on and Another , 2 Sound , . 
60. The above observation was made by 
the Court with a view to ihew, that where 
a (heriff takes a bail bond, and has not the 
body, at the return of the writ, he is not 
liable to an adion. They reafon thus. Be- 
fore the flat. 23 H. 6. r. 9. if the fheriffhad 
adually detained the party, but had him 

VOL. II. 


not in Court at the return of the writ, ha 
could only have been amerced, and iince 
that llatute he is 10 be confidered in the 
fame condition, after taking a bail-bond, as 
if he had a£tual!y detained the party. But 
in the principal cafe the IherilF neither took 
a bail-bond, nor had the Defendant in cuf- 
totiy. | 

L Heath 
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Paribwte 


V. 

Plvmbtre. 


Heath J# There is a cafe of Murray v. Durand in EfpinaJJt'i 
Cafes at Nip Prius (a), which fliews that this a&ion cannot be main- 
tained : for Lord Kenyon there ruled that an allowance of bail above, 
fubfequent to the commencement of an a&ion again ft the ftteriff 
for an efcape, and for not afligning the bail-bond, was a/ufticient 
anfwer to fuch action ; faying, that though the bail were put in and 
juftified after the proper time, ftill that when once put in and 
juftificd they were fublifting bail and mull be taken nunc pro tunc . 

Rooke J. of the fame opinion. 

Rule abfolute. 


d) Page 87 


Nov, i8th« 


Jones v.^AtAiytage. 


Copy of * 
writ again ft 
William Ar - 
mytagt : no- 
tice 10 appear 
** Cat be rim 
Waller, ' io* 
are lerved,” 
&<\ the mif- 
tike held 
fatal. 


rr-MiE Defendant in this cafe having been ferved with a copy of 
A the procefs, and notice to appear at the foot thereof, as 
required by 5 Geo. 1. c. 27. f 4., the latter varied from the former, 
thus ; in the copy of the writ the name of the Defendant William 
Armytage was properly inferted, but the notice was “ Catherine 
“ Waller you are ferved, £sV.” On this ground^ Shepherd Serjt. 
on a former day obtained a rule nifi to fet ^fide the proceedings, 
and Runnington Serjt. now (hewed caufe. 

The Court were of opinion, that the miftak*e was fatal. 


Rule abfolute. 


Nov • 18th. 


If bail be 

brought up 
on the fame 
day on whith 
an attach- 
ment has 
been obtain- 
ed again ft 
the Iht-rifF, 
the Court 
will permit 
them to juf- 
tify# and fet 
•fide the 
attachment 
on payment 
of cefts. 


Turner v. Bristow. 

rj-iHE Rule to bring in the body having expired on the 16th 
(Saturday) Shepherd Serjt. obtained an attachment this morn- 
ing (Monday). Hey wood Serjt. now mentioned that he was 
inftru&ed to juftify bail this day, aud urged, that the Court would 
therefore fet afide the attachment, as it iiad been often faid, they 
would not allow any advantage to be obtained by mere priority of 
motion. He cited Thorold v. pijher y 1 //. Bl. 9. to fliew, that 
had he juftified before the motion for the attachment, the latter 
would not have been granted. 

The Court faid, that on payment of cofts (a), the attachment 
muft be fet afide. 

(a) Note, the rule for the attachment | that the coda given were only thofe of pre- 
had not been drawn up, and it was inti- *1 paring for the rule for the attachment, 
mated tjiat ft ought not to be drawn up 
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Jory v . Orchard. 





Nov. 18th. 


^respass for taking and driving away the Plaintiff’s cattle. 

The caufe was tried, before Grofe J. at the laft Summer 
affizes for Cornwall , ‘when it appeared that the Defendant took 


If aPlaintifP# 
attorney pre- 
vious to 
bringing an 
action for a 


the cattle as a diftrefs for non-payment of a poor-rate, by virtue of d l ,Areft und « 

* \ the warrant 

a warrant from a magiftrate, which was produced and read. The of a magif- 
counfel for the Defendant then called on the Plaintiff to proye a out two pa- 
demand of a copy of the warrant purfuant to 24 Geo. 2. c. 44 6. (a) 
upon which a*paper was produced by a witnefs, who fwore that it be^emand* 
was a copy of the demand ot life. .warrant. It was objected, how- ofacopy of 
ever, that fuch copy could notjbe read in evidence without proof purfuant jo 
of notice given to the Defendant to produce the original : in anfwer ^ ^and ' 4 
to which, it was (hewn, that the Plaintiff’s attorney intending bf** client 
to deliver a demand under the above ad, made out two papers for * nd r t |‘ e “ d £- 
that purpofe precifely to the fame effed, atra ligned them both for Defendant, 
his client ; one of which he delivered to the Defendant, and the t** 

other, which was the paper now produced, he kept in his own pof- “ 

feffion. This the learaed judge refufed to receive, becaufe no notice 


had been given to produce the demand delivered to the Defendant, 
which he thought the belt evidence; accordingly he direded a 


nonfuit. 


A rule nifi having been obtained upon a former day for fetting 
afide this nonfuit, 

Bayley Serjt. now (hewed caufe. Firft, The demand left with 
the Defendant ought to have teen produced. There is no reafon 
why the general rule, that a copy cannot be read without notice to 
produce the original having been given, (hould not apply to this 
cafe. If a letter be written, and the party writing it enter a copy 
in his letter-book and fign it, would it not be neceffary to give 
notice to produce the original before the duplicate could be ad- 


(m) That feftion ena£l«, “ that no aflion 
«* {hall be brought ngainft any conftable. 
« headborough, or other officer, or againil 
»« my perfon or perfoni afling by hii order 
“ tad ia bie aid, for any thing done in 
•« obedience to any warrant under the hand 
« or feal of any J a dice of the Peace, until 
«* demand bath been mad* or left at the i 

9 


“ ufual place of hi* abode by the party or 
“ partiet intending to bring fuch attion, 
“ or by hit, her, or their attorney or agent 
" in writing, figned by the party demand- 
“ ing the fame, of the perufal and copy of 
" fuch warrant, and the fame hath been 
“ refufed or ntgle&ed for the Jjpace of .fix 
•• day* after fuch demand.” 


jmitted 
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mitted ip. evidence? A party can prove nothing by a copy 
where it would be neceffary after producing the original to go one 
ftep further, in order to eftablilh its validity. Now, in the prefent 
cafe, the ad not only requires that a demand in writing fhould be 
made, but alfo that it fhould be figned, and if the demand left 
with *the Defendant had been produced, the fignature rauft have 
been proved (</). Secondly, The demand ought to have been 
figned by the Plaintiff himfelf, and not by his attorney. 
This point indeed was not raifed at the tfial, but it is competent to 
me to infill upon it, fincc it would afford a fufficient anfwer to 
the aaion in cafe of a new trial being granted. The ground of 
the objedion is, that the word “party*’ appears never to have 
been ufed in the ad to fignify any perfon except the Plaintiff in 
the caufe. Having therefore obtained that peculiar meaning, it 

mull be fo underftood in this inftanc*. 

‘The Court intimated an opinion, that the latter objedion was 


unfounded. 

Lens Serjv in fupportgf the rule. The queftion is, whether the 
paper produced were in fad a copy, or whether it were not as 
much an original as that delivered to the Defendant. The analogy 
-to be drawn from the cafe of a man writing two 'letters precifely 
to the fame effed, figning both, and fending one to his corref- 
pondent, and retaining the other, is in favour of the Plaintiff, for 
I contend, that the letter fo retained would be of equal validity 
with that which was fent. Here two originals'vjere created, one 
of which was delivered to the Defendant, and the other was kept 
for the purpofe of being made evidence. It is like the cafe of 
a notice to quit, where a duplicate is always admitted as 

evidence. 

Lord Eldon Ch. J. With refped to the only queftion which 
arofe at nifi prius , namely, whether this paper is to be confidered 
as a copy of the original notice, or as a duplicate original, the 
ftrdtig inclination of my opinion is, that it is a duplicate original 

which under the circumftances of the cafe, afforded evidence 

* • 


(a) This diftin£Ucin feems authorised by 
R, v. Smith, l Sir. 126. more fully report- 
ed Vin. Mr. tit. Evidence, A. b. 26.pl. 68. 
where on a motion, that a juftice of Peace 
might produce on a trial of an indiftment 
for fubornation of penury, an examination 
taken before him from a woman, who had 
been convtfted of perjury, the Court after 
..confidential made the. order, faying “a 


" copy of the examination is no evidencet 
u becaufe it deprives the party of contro- 
11 verting whether it were his hand fob- 
“ feribed to it or not, and therefore. the 
original ought to be fhewn* and So it is 
<< in all cafes where written evidence is pro- 
duced which is grounded on being under 
“ a man’s hand,” See zUoJloe v. Natborf, 
rU Raym. 154. 

enough 
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enough for the Plaintiff to infift that the trial fhould proceed. I 
have looked into the ad of parliament with a view to difeover a 
ground on which any diftindion may be founded between the 
notice Required by the firft fedion, to be given to Juftices of the 
Peace previous to the commencement of an adion againft them, 
and the‘demand required by the fixth fedion ; but without fuc- 
ccfs. Unlefs I am miflaken, it is the ufual courfe in adions againft 
Juftices of the Peacato produce a duplicate original ; and the fame 
thing is done with refp^d to notices to quit. It is true, that a 
notice to a Juftice of the Peace* need not be figned either by the Plain- 
tiff or his attorney ; though on the back of it the name and place 
of abode of the attorney muft be indorfed j but it muft have cer- 
tain fpecified contents, and the produdion of a copy, or duplicate 
of that notice therefore is n^t-^he very beft evidence to prove that 
the notice had the contents fpecifidd in the ad. So a duplicate of 
a notice to quit is not the very beft evidence of the contents of the 
notice delivered ; for in that cafe alfo the contents may be proved to 
a certainty by the produdion of the notice itfelf, and the fuppofed 
duplicate original may be inaccurate. I do'not fee on What ground 
the diftindion between thofe cafes and this can be fupported, the 
Plaintiff having fhewn, that the paper produced was figned in the 
manner required by* the ad. The pradice of allowing duplicates 
•of this kind to be given in evidence, feems to be fandioned by this 
principle, that the original delivered being in the hands of the. 
pefendant, it is in his power to contradid the duplicate original, 
by producing the other if they vary. We cannot hold the paper 
produced in fhis cafe to be infufficient, without overturning the 
.pradice in adions againft magiftrates, and in cafes of notices to 
quit, unlefs I miftake as to what that pradice is — conceiving it to 
be as I 'haveftated, I think this nonfuit cannot be fupportecV 
Buller J. I am*confident that this queftion has often arifen 
and been decided at mfi prlus. But points of this kind pafs un- 
noticed unlefs afterwards moved in Court. The attorney in this 
cafe made two copies of the paper, one of which he meant to 
deliver ; he figned both., and it was indifferent which of thefti he 
delivered, for they were both originals. It appears clearly from 
•the report that the nonfuit was direded on the ground of the paper 
produced in evidence being a copy j but I think it clear, that both 
the papers were originals. With refped to the fecond point, I 
agree with my Brother Bayley , that if any thing appear upon the 
report which would be the caufe of a nonfuit at the fetfond trial. 
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1799. the Court will take it into confideration, though not exprefsly 
referved* But the ftatute in queftion not being a penal aft, the 
^°v. r Court are not bound to conftrue it ftriftly. I think, therefore. 
Orchard. ^ ( ] cman j t, e j n g figned by the Plaintiff’s attorney for 'him, is 
within the meaning of the ftatute, a demand figned by the 
Plaintiff. 

Heath J. I am of the fame opinion. In principle 1 cannot 
diftinguifh this cafe from that of a duplicate notice to quit, which 
is received in evidence. 

Rooke J. I confcfs, that I cannot make up my mind to agree 
with my Lord Chief Juftice and my Brothers. The aft requires 
this demand to be figned. In the other cafes which have been 
mentioned, both the notice delivered, and the duplicate retained, 
may be confidered as originals. JJtrl here fomething more is to 
be done beyond the mere produ&ion of the paper ; the fignature 
is to be proved ; and how that is to be proved, by {hewing that 
another paper was figned by the party, I do not perceive. I 
think that the Plaintiff fhould have given notice to produce the 
original demand before he could entitle himfelf to give the coun- 
terpart in evidence. 

Rule abfolute# 


Nov, 18 th* 


Holin v . Bargus. 


Iii this Court 
notice of de- 
claration is 
not nece/Tary 
in bailable 
a&KM&. 


RjpHE Plaintiff in this cafe having fued out a blilable writ, filed 
a declaration de bene ejfe y and gave a rule to plead ; on the 
evening of the day on which bail were perfected (the Rule to plead 
being then expired) he ferved the Defendant with a demand of 
a plea, and on the next day figned judgment. Williams Serjt. 
having obtained a Rule nift for fetting afide this judgment on the 
ground of a notice of declaration being neceffary in this as well as in 
an aftion not bailable, and that any diftinftion between the two in 
this tefpeft was not well founded ; Cockell Serjt. fhewed caufe, and 
relied on Simmons v. Shannon , 3 Wilf 147. 2 Bl. 725. S. C. and 
■Shuttleivorth v. Feildcr (a), Hil,yj Geo. 3. C. B. where the diftinftion 
between aftions bailable and not bailable with refpeft to giving 
notice of declaration, was recognized. 

Williams contra obferved, that the two reports of Simmons v. 
Shannon , in Wilfon and Blacltjlone varied materially from each 


,(«) Thi# cafe was cited from a tnanu- I C. B. p. 234. td. 4. made by one of the 
feript note in the margin of Imftfs fY. 1 officers of the Court. 

1 other ; 
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Other 5 that in the former of thefe books, a difference o£ opinion 
was ftated to have exifted among the prothonotaries and feconda- 
ries upon this point, and that the Court there intimated an intention 
of making a Rule to fettle it. He alfo alluded to the practice of 
the King's Bench , where notice is equally required in either 
cafe (a). * 

The Court agreed, that the. pradice of the King's Bench was the 
moft confident, but thinking the point fettled in this Court refufed 
to fet afide the judgment Unix's on payment of cofts. 


4J 

Holin 

V. 

Barcus. 


(tf) See Reg. T . 2 Geo . 2. E. R. a!fo < Stllau Pr» 234. ed . 2. 


John and Charles* Cartwright v. Amatt and aw. ifitb. 

Anpthfcr. 


T his was an adion on the cafe for the infringement of a patent. d. 

0 4 ture (rent- 

The declaration, after dating the grant of the letters patent to >ng that a 

flllt IVD 9 (]{’• 

one Edmund Cartwright , the inrollment of the fpecification, ifc. p«,dftg 
proceeded to aver, that “ the faid Edmund Cartwright afterwards ind5. h r” 
and before the committing the fevcral grievances hereinafter-men- 
tioned, to wit on, at, &V. by a certain indenture then and there and^thst 
made between the faid Edmund Cartwright of the firft part, the could not be 
the Plaintiffs of the fecond part, and certain other perfons therein wkhout 
refpedively mentioned and referred to, of the third and fourth 
; parts (one part of which, &c.) did for the confiderations therein 8 ,™y W<i 
mentioned, grant, bargain, fell, aflign, transfer, and fet over unto the /aid pa- 
the Plaintiffs, their executors, &c. the beforementioned letters 'be^wiX 
patent, SsV. faving, excepting, and referving unto the faid Edmund foe!, except- 
Cartwright , his executors and adminiftrators, until the final deter- | 1 r |f ti j^, ever 
mi nation or conciufion. of a certain fuit in the faid indenture 

* natjon of the 

mentioned then depending, and now long fincc tnded and cbovememi- 
concluded , fuch of the faid letters patent in the faid indenture °"ch paTcms 
mentioned, as flxould be neceffary to be given in evidence for the to 

funDort of the faid fuit, and the .legal right and interefl of the fu PP ar | A -'- 

rr . M legal t,r,e * 

faid Edmund Cartwright in and to the fame to hold/ bV. Then m- 

lo*cd A 

The oaufe came on to be tried before Rooke J. at the Guildhall coverumt 
fittings, after lall Trinity Term, when the deed of afiignment being 1 lie Vi. re- 
produced in evidence, it appeared from the recital, that as there JLVrjhouM * 
was a fuit depending between Edmund Cartwright Plaintiff, and 

patents to C. 

jnd that otitU fuch affigumc^t, A. (ho ul cl Hand legally pofTeiTed of the fame. Meld, that the legal 
iatcieft in the -excepted patents veltcd in C, upon the determination of the fuit, without aitigoment. 

g William 
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William Toplis Defendant, rcfpe&ing an infringement of certain 
letters patent, and until fuch fuit had been legally tried, the legal 
right or property of the laid Edmund Cartwright, in fuch letters 
patent as related to the inventions of combing wool and limilar 
articles (which were the letters patent in queftion) coultj not, it 
was apprehended, be fully afligncd or made over by him to the 
Plaintiffs without hazard of defeating the faid fuit, it was agreed, 
that in the mean time, and until fuch fuit was determined, Edmund 
Cartwright Ihould continue legal owfier of the patents, in truft for 
the Plaintiffs, in whofe cuftody they were to remain, and who 
were to have all the benefits avifing from them : Then followed an 
abfolute grant of the letters patent in queftion, together with 
others, to the Plaintiffs with the following exception “ lave and 
except neverthclefi, and out of thefe prefents referving unto the 
faid Edmund Cartwright until the final determination or conclufion 
of the fuit or a&ion now depending between him the faid Edmund 
Cartwright and the faid William Toplis , all fuch of the faid herein 
beforeme&tioned patents as are or lhall be neceffary to be given 
in evidence for the fupport of the faid fuit or a&ion, and the legal 
right or intereft of the faid Edmund Cartwright in and to the fame, 
upon the trufts,” Idc. After the trufts was t inferted this covenant 
for further and better affigning the letters patent “ that when and 
fo foon as the* faid fuit or a£tion now depending between the faid 
Edmund Cartwright and the faid William Toplis lhall have been 
finally determined, he the faid Edmund Cartwright lhall forthwith 
thereafter well and effectually grant, aflign, and make over to the 
Plaintiffs upon the trufts, &c. the faid herein before excepted 
grants or letters patent, touching or relating to the faid inventions, 
and every or any other matters, in conteft for which the 
fame were referved out of thefe prefents, and the fpecifications 
thereof and all bis legal and other eftate and intereft therein ; and 
that in the mean time and until fuch loft-mentioned aftignment 
thereof Jhall be made and executed , he the faid Edmund Cartwright 
Jhall and will ft and legally^poffeffed of and interefted in the fame 
referved grants or letters patent for the behoof of them the Plaintiffs % 
their executors , &c. fubjett to the fame trufts ,” Idc. It was objected 
on the part of the Defendants, that as no affignment had taken 
place fubfequent to the determination of .the depending fuit, the 
legal intereft, not being veiled in the Plaintiffs by the deed pro- 
duced^ ftill remained in Edmund Cartwright ', and therefore 

the 
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the Plaintiffs could not recover. The learned judge being of that 
opinion, directed a nonluit. 

• Runnington Seijt. on a former day moved to fet afide thi£non- 
fuit, and contended, that it was the manifeft intention of the parties 
that the whole legal intereft fhould pafs to the Plaintiffs as foon as 
the fuir, which was depending, fhould be determined, and that 
the laft coveuant, which was only inferted pro major l cauield ought 
not to be allowed to defeat that intention ; a rule nifi was accord- 
ingly granted. 

On this day Shepherd and Lens Scrjts. were to have fhevvn 
caufe againft that rule ; 

But Rookc J. laid, That on a further confulcration of the effed 
of the deed than was given to it at ttifi pruts , he was convinced 
that the legal interell vefted in the Plaintiff, immediately on the 
determination of the fuit that’was depending at the time when the 
indenture was executed. 

And the reft of the Court having exprefl'ed thcmfelves clearly 
of the fame opinion, 

The rule was made abfolute without argument. 


AS 


^*79 9y 

Cart- 

wright 


Amatt. 


'Donnelly z\ Dunn. 


Nov 191k. 


rpriis was an ®f debt on a recognizance of bail. The 

Pcfendant pleadetKthfi bankruptcy of his principal circum- 
ftantialiy [a ) ; to .which, there a general demurflr and 

joinder. 

Baylcy Serjt. in fupport of the demurrer. Admitting this plea 
to be well pleaded, I contend that it is not competent to the 
bail to plead the bankruptcy of their principal. By the 
5 Geo. 2. c. 30. f. 7. 'the plea of bankruptcy is put into the mouth 
of the bankrupt only, and the bail, if entitled to any relief, muft 
obtain it by application to the fummary jurifdi&ion of the Court. 
The Legiilature has provided for all the difficulties to which tlje 
bankrupt may be fubjeft ; if he be arrefted, be ffiall be difeharged 
. on common appearance, / 7. ; if obliged to plead, the general plea 
i« given him ; if under the neceffity of fupporting that plea by 


I'ail cannot 
plead the 
bankruptcy 
and certifi- 
cate of their 
principal in 
their own 
difebarge. 


(a) He had before pleaded it mere ge- 
nmlly, and obtained leave to amend ; vide 
unit vol. l. p. 448. There wa< another 
aftion brought by DtntUj again!! Maclagan, 

VOL. JI. 


I th* other bail, under circumftanccs precifely 
firndar lo Donelly v. Dun?/, which came on at 
the fame time, and on which the fame judg- 
ment was given* 

N evidence. 



4-6 

1799 * 

i 

Don k elly 

* 7 ». 

Dunn* 
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evidence, the 41ft feclion of the a<ft is in his aid j and if taken or 
detained in execution, he fhall be difcharged on fummary applica- 
tion,* f. 13. ; but there are no provifions in favour of the bail. The 
mode in which they have ufually been relieved may be colleflcd 
from fome cafes on the fubjed. In Ray and Others v. Htjfcy, E. 
24. Geo. 2. Barnes 1 04. the Defendant having become bankrupt 
pending the adion, an cxoncrcttir was entered on the recognizance : 
and in a note to that cafe, it is obferved, that it was a new pradice 
introduced to difeharge the bail in a luminary way, without put- 
ting them to the trouble and charge of furrendering the principal 
as formerly. This (hews the contemporaneous opinion of the pro- 
feffion refpeding the ad of Geo. 2. for if the Defendant could 
have pleaded the bankruptcy, the Court would not have interfered. 
A fitnilar account of the pradice is given by Lord Mansfield- in 
Martin v. O'Hara , Coup. 824; and by Buller J. in Soutbcote v. 
Bfaithwaitc, 1 Term Rep. t/24. , Indeed, it was ftrongly intimated 
by this Court on a late occafion, that the bail could not in any cafe 
plead the bankruptcy of their principal. Donnelly v. Dunn, ante , 
,vol. 1. 448. and Beddome \. Holbrooke, ibid, in noth. This is a 
new experiment, and if allowed to fuccecd, might in many cafes 
be highly prejudicial to jufticc. 

Marjhall Serjt. contra. I do not mean > to controvert the 
authorities by which it is eftablilhed, that the Court has power 
to difeharge the bail on a fummary application where the principal 
has become bankrupt and obtained hisicertincate : but I contend, 
that iftiie bankruptcy and c°r.£ficatc be. a legal difeharge to the 
principal, it is a legal difeharge to the bail ; and if fo, may be 
pleaded. Indeed, it is the only way of inveftigating whether there 
be any fraud in the means by which the certificate was obtained \ 
and fo the Court feem tohave thought in Vincent v. Brady, 2H.BI. 1. 
The plea merely ftates that the bankrupt has got his certificate ; 
and if the Plaintiffs meant to fhew that it was obtained by fraud, 
they fhould have replied it. From the terms of the recognizance, 
which are, ** that the principal fhall furrender himfelf or pay the 
debt,” it is doubtful whether the bail can furrender him againft his 
will. If then he will not furrender himfelf, fhall not the bail be 
at liberty to pray him in aid ? 

Lord Eldon, Cb. J. It is not the intereft of the bankrupt 
-to refufe to furrender himfelf in difeharge of his bail. The exe- 
cution of his creditors againft him is barred by the certificate ; but 
Jf he allow his bail to pay the debt, he thereby creates a new 

creditor 
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creditor for a debt to the fame amount, which is not barred by 1799. 
the certificate. The plea of bankruptcy is given to the ’bankrupt to ‘-“T'""-' 
be made ufe of as the means of difcbarging himfelf, if he fo pleafe. 

But there may be many cafes in which the bankrupt may not Ut ' 9 " 
chufe to make ufe of his certificate. If he has been guilty of a fraud, 
he maj be fearful of bringing it forward. If he has acquired 
an acceflion of fortune fubfequent to the obtaining of his certificate 
he may be aftiamed to plead it. Shall he then, through the 
medium of his bail, be obliged to make ufe of his certificate 

t 

whether he will or not? It is the duty of the bail, under their 
recognizance, to render the bankrupt ; and it remains with the 
bankrupt himfelf to determine whether any ufe lhall be made of 
the certificate. Suppofe the two bail to be creditors fuflicient in 
number and value to fign the certificate ; if they could plead it 
alfo, they would have it in their power to fign their own dis- 
charge. 

Buller, J. It is of importance to the public, and to the pro- 
feflion, to put an end to attempts to introduce upon the record 
queftions of pradice which cannot be confidered as legal defences, . 
but which belong rather to what may be called the equity fide of 
the Court. This adion is brought for a legal demand arifing 
upon a debt ofWord ; and the Defendant is called upon to ftate a 
legal defence unpn record, not merely to fay that he has equity 
in his favour. V’otv, what jggal defence has he fet up ? He mull 
either Ihew a legafrWjofljbility to perform the condition of the 
recognizance, or* ftate fomething' that will difeharge him. Has 
he done either ? Certainly not. Then the Plaintiff remains unan- 
swered. 

Heath, J. It does not follow that the bail are to have all the 
advantages to which their principal is entitled. Suppofe in an 
adion on a judgment^ there be manifeft error on the record, the 
bail cannot avail themfelves of i’uch error, though the principal 
may. 

Lord Eldon, Ch. J. added, Wc do not mean to preclude'any 
application for fummary relief on the part of the bail j but the 
. opinion of the Court is, that on this record judgment muft be 
.given for the Plaintiff, 


Judgment for the Plaintiff. 
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Fowler v. Morton. 

T he Defendant in this cafe was held to bail upon an affidavit 
of the Plaintiff, Rating that the Defendant on or about the 
(,th of May 1799 a £ ree d with the Plaintiff, who was a common 
carrier, that if the Plaintiff would give up to hirp the bufinefs of a 
common carrier he would pay to the Plaintiff 4/., would take his 
cart at a valuation, and pay the amounf of all the book-debts due 
to the Plaintiff up to the time of making the agreement : that the 
cart was valued at four guineas, of which the defendant had no- 
tice; that the book-debts amounted to 4/. 9 s. yd. of which the 
refutes to Plaintiff informed the Defendant ; that in purfuance and perform- 
ed! if fuch ance of the above agreement, the, Plaintiff did give up the bulinefs 
negadveT t0 defendant, who had ever fmee* carried it on. — “ By reafon 

tender in whereof the faid Chriftophcr Morion became indebted to him the 

the Bank of deponent in the fuin of 12/. 13 .r. 7 d. out of which the deponent 
•bteoifde-^ had received ‘the luin of 1 /. 1 s. only: and by reafon thereof the 
Sufficient" faid Chriftophcr Morton now is, and Randeih juRly and truly in- 
compliance ^ e j )te( j to him the deponent in the fum of 1 1 /. 12/. 7 d. which 
with 37 G to. , 1 f ' 

3- 1. 4<; / 9. be hath refufed and Pill doth refufe to pay.” The affidavit fur- 
words of that ther Rated that no offer had been made by the fair' Defendant to 
;^ t0 be" pay the faid fum ofi I /. 12 s. 7 d. (P>e "’iibt fvvor^i to) “ in notes 
Jutnand of the Governor and Company oTthp'B.r.kTif Lh^/and, payable 
on demand. * • 

Lens. Serjt. on a former day moved for a rule tp fhew caufe 
why the bail-bond. fliould not be cancelled on the defendant en- 
tering a common appearance. lie lifted two objections to the 
affidavit ; firft, that the debt was not /worn to pofuively, on 
account of the words “ by realon whereof :”,fecoiu!ly, that in the 
denial of a tender in Bank-notes the notes were not delcribed in 
the words of the ad: of parliament (a) which are “ cxprcjj'cd to be 
payable on demand.” 

The Court refufed the rule upon the latter objedion, but 
.granted it upon the 1 former : 

Againft which objedion Williams Serjt. now contended, that 
although the plaintiff had Rated more than was neceffary, yet that 
the debt for which he held the Defendant to bail was l’vvorn to 
with certainty. 


* 799 - 

NoV, 2lft. 
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But The Court being of a contrary opinion made the rule abfo- 
iute (a). 

Rule abfolute. 

(«) Vide Mackenzie v. Mackenzie, 1 Term Rep. 716. and Wheeler v. Copeland, 5 Term Rep. 
364. 


4d 

}T99- t 

Fowler 

v. 

Morton. 


Wallace v, Arrowsmith. 


Nov. 2 ill* 


TTErwoOD Serjt. ftiewed, for caufe againft a lule uifi for flaying 
proceedings on the bail-bond, that ihe bail put in were both 
clerks to the defendant’s attorney, and being therefore within the 
rule of Court (n), the Plaintiff had a 1 ight to treat the bail as a 
nullity, and take an affignmcnt of the bail-bond. lie cited Cor - 
nijh v. Rofsy 2 11 . Bl. 35 cf. 

Bayley Serjt. contra infilled, that though the bail might have been 
rcje£led had they been brought up to juftify, yet it was not compe- 
tent to the Plaintiff to determine on thtir fufliciency ; and relied 
on Thom foil v. Roubtll , Doug. 4G6. in notis, where it was fo decided. 
lleywood then cited Teuton v. Ruggles, ante, vol. 1. ^56. whore 
the Court, in a fimilar cafe to this, held that the plaintiff might 
take an affignmcnt of the bail-bond : 

And The Court recognizing that cafe 

Difchargcd the rule with cofts. 


If two of at- 
torney*# 
clerk# be put 
in as bail, the 
Plaintiff may 
treat fuch 
bail as a nul- 
lity and take 
an alignment 
of the bail- 
bond. 


(*) R eg 2^6lf Laing v. Cundale , 1 //. BL 76, 


Spicer v. Teasdale. 


Nov* 23d. 


rnpHE Plaintiff in this cafe declared upon a bill of exchange; the 
■*’ declaration contained three counts; to the two firft the 
Defendant demurred, but judgment was given for the Plaintiff, 
who then entered a nolle profequi as to the third ; cofls having 
been allowed to the plaintiff upon all three counts, he entered up 
judgment for liimfelf upon the two firft ; but afterwards finding a 
jniftake in the fecond count, he altered the judgment by entering 
it for the Defendant upon that count. 

The bail being fued, Shepherd Seijt. on a former day moved to 
fet afide the judgment on two grounds ; firft, becaufc the Plaintiff 
was got entitled to cofts upon the two laft counts of the declara- 
tion; and fecondly, bccaufe after entering up judgment for himfelf 
on the fecond count- he had no authority to alter it. 

Vol. II. O • Codrl/ 


IF a Plaintiff 
obrain judg- 
ment upon 
one of feveral 
counts in a 
declaration, 
he is entitled 
to the cods 
of the whole. 
And if after 
entering up 
judgment for 
htmielf upon 
two counts he 
difeover an 
error in one 
of them, he 
may wat e 
his judgment 
on that count 
and enter it 
for the De- 
fendant. 
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Cockell Serjt, now Ihewed caufe, and contended that by the 
practice of the Common Pleas , if the Plaintiff obtain judgment upbaT 
one count, he is entitled to the Gofts of the whole declaration ( a ) ; 
and that in the prefent cafe the. Plaintiff, on dilcavering his miftake, 
had a right to wave liis judgment on the fecond count and enter 
it for the Defendant. 

The Court were of opinion that the Plaintiff had a right to 
•wave his judgment on the fccond count, and that the bail ought 
not to be allowed to hold him to it, againft his inclination ; and 
agreed, with relpebt to- the cofts, that the pra&ice of this Court had 
been corrc&ly ftated on the part of the Plaintiff. But Buller J. 
add[ed, that the practice of the King's Bench was different, and 
indeed more reafonablej for there, if judgment be given on 
demurrer for the Plaintiff on fonr.e counts, and for ^lie Defendant 
on the others, the Plaintiff is entitled to’ cofts on thofe counts only 
on which he has judgment, fhough cofts are not allowed to the 
•Defendant on the others^); and that an intention had been inti- 
mated 


{a) This was fettled after jnuth difeuf- 
fion in Brydgcs v. Raymond , 2 Bl. 8oo ; and 
in Norris v. Waldron , 2 Bl. 1 199. the fame 
rule was allowed to prevail, though the 
counts were for different caufcs of adlion. 
However it is ftated by LeBlanc Serjt. 8 Term 
467. that in Tr. 32 Geo. 3. the court 
of Common Pleas held, that a defendant who 
had fuffered judgment by default as to part 
of a declaration in covenant, confiftinp of 
one count only, and pleaded to the refidue, 
upon which iffue was joined and found for 
him, was entitled to the cofts of that iffue. 

( b ) Hender/on v. Rumbold , llil 4 Geo. 3. 
K,.R. Sayer's Cojls , 212. And this ruJe 
holds in B . R, where the Defendant pleads 
Separately to different counts; as if he de- 
mur to the firft count, and go to i/Tue on 
the fecond; JJlley v. 2'oung, 2 Burr . 1232. 
or plead not guilty to the firft, and a jufti/i- 
cation to the fecond, Butcher v. Green , 
Vou£. 678. But where there are feparatc 
cauies of a&ion laid in feparate counts, and 
the Plaintiff Succeeds on fome and the De- 
fendant on others, as feparate j udgments mult 
be given, each party is entitled to the cofts 
of fo much as he fuccceds in. Day v. Hanks % 
3 Term Rep. 654. in Ttmpeft v. Metcalf, 
i Wilf 331. a verdidl having been found 
for the Defendant on the moll; materia] of 
there feigned iffues, and for the Plaintiff on 
the other two, it was moved that the Plain* 


tiff fhoiild have no cofts; but the Court faid, 
that if any one iffue be found for the Plain- 
tiff he fhould have his cofts. By which 
feems to have been meant that the. Plaintiff 
ftiould have colls on J.he iffues found for him, 
and the Defendant on the iffue found for 
him. Bee alfo / raithnvaitc v. Bradford , 
f> TerA Rep . 59c* ; though that cafe was 
pbf^y derJp^A.i the conftrudlion of a par- 
ndtute. S # o ff the Defendant plead .a 
jollification to a dec fa ration confiding of one 
count only, and the Plaintiff traverfe the 
j unification, and alfo new afiigns ; if the 
Defendant fuffer judgment by default on the 
new aftignment, but obtain a verdiS on the 
traverfe., he is entitled to the cofts of the 
iffue on which he fuccecds. Griffiths v. 
Davies, 8 Term R^p, 466. With refpett to 
Batcher v. Green . it may be obferved, that 
the two counts contained feparate caufes of 
aftion, ohe being in trover, and the other 
for words ; but the cafe was treared as if it 
had been otherwife. Indeed it has been 
» hoklen, that where a Defendant pleads 
two pleas under the ftatute, to the whole 
declaration, upon one of which judgment 
is given for him on demurrer, and upon 
the other a verdidft is found againft him, 
he (hall be allowed cofts on the . former, but 
the plaintiff (hall not be allowed cofts on 
the Utter, fince upon the whofe he has 
no caufe of aftion. Cooke v. Sayer, .* 

Burr* 
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mated in this Court of altering the practice, though he believed it 1799. 
had never been done. v— * 

Spicer 

* Rule difoharged. 

Tb*sbal*. 


Burr. 753. But it has fince been exprefsly 
laid down, that if one of feveral pleas 
pleaded under the ftatute bf held bad on 
demurrer, and a verdift be given for the 
Defendant on the others, the Plaintiff, by 
the words of the 4 Anne, c. 16. f. 5. is en- 
titled to the coils of the bad plea, though 
upon the whole record he appear to flave^co 
caufe of adlion. Duberly v. Page, 2 Term 
Rep. 39 l * S°* the Plaintiff in replevin 
plead feveral pleas in bar under the (latutc, 
upon which feveral iifues are taken, the 
avowant is entitled to the cods of the 
iffues found for him. Dodd v. Joddrel, 
z'Yerm Rep . 235. On both thefe latter 
points arifing out of the conltrudlion of the 
ilatute of Anne , the practice of the Common 
l*Uas agrees with tha: of the King's Bench . 
Greenhow v. lljley and others, Barnes , 136 , 
and Brooke v. J Til let, 2 H. BL 435 . In 
Greenho*w v. lljley , it was debated among 
the Judges, and held to make no difference 
that the demurrer on which judgment was 
given for the Plaintiff (who was nonfuited 
sn the general iffuej Vas to a plea in bar 1 


pleaded by the defendant to a new align- 
ment, which the Plaintiff had pleaded to 
one of feveral pleas under the flarute; and 
in Biooke v. WiUet , the colls given by the 
ilatute were held to extend to the trial of 
the ifTues as well as the pleading'. In the 
King's Bench , however, if the Defendant 
obtain a verdift upon one of feveral pleac 
pleaded under the (latute, and that plea 
prove to he bad, in confequence of which 
the Plaintiff having fucceeded on the pther 
pleas, is permitted to enter up judgment, 
the latter is allowed cods on the pleas found 
for him, and neither he or the defendant or 
the bad plea ; Kirk v. Nowell, 1 Term Rep . 
1^8. 266. in which cafe the reafon given 
fol not allowing cods to the Plaintiff on the 
bad plea alfo, was, that “ he ihould have 
demurred to it.” Indeed in fuch a cafe the 
provifions of the ftatute of Anne, which only 
entitle a Plaintiff to the cods of one cf 
feveral pleas found for him* on v*rdtj ± or 
demurrer do not apply; and therefore it falls 
within the principle of thofe cafes which 
have been decided independent of the ilatute. 


rm . £ v Pajot. 


Nov . 25th. 


A ssumpsit, on a wager. No aai(m 

The caufe was tried before Heath J. at the Guildhall fit- wil1 )ie L on * 

^ Wdger though 

tings after la ft Trinity Term, when the following agreement be- above ?o l. 
tween the parties was proved : Mr. Fajot bets Mr. William WfeftaT 

Whaley five hundred guineas and a dinner (to be had at Silting- highroad* 
bourne . in that his Mr. Fajot ' s brown horfe, called little Devil, f l om -j w 

goes from London to the faid town in the faid county of Kent nvc fooner 
(rode alfo by himfclf) fooner than Mr. IViiliam Whaley s* two two horfe* 
hacks, one a brown called Billy , the other a dark bay called All- dialncc th« X 


Jleel, go the fame diftancej the* two horfes of Mr. W. Whaley td be 
placed at any diftance from each other that he Mr. W. Whaley may 
think proper, but to be obliged, one of them, to arrive in the 


•jid 18 Gw. 2. c. 34. C 11 


a race not 
being legal- 
ized by 13 
Gto. 2. c, 1 9. 

If on an agreement of this k»nd be indorfed c< N. B . To dart J\ P. in fifteen 


days from this date,” and no notice be taken of (uch indorfement in the decoration, and no evidence 
be given to explain the meaning of the letters *' P. P.” the Court will not, after verditf, hold it to be 


given 
a variance* 


*2 


town 
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town of Sittlngbourne fooner than Mr. Pqjot's horfe. Mr, E 
Whaley has the power of naming his rider. The meaning of this 
bet is, (.that Mr. Pajot bets Mr. W. Whaley that his Mr. Fajot'i 
horfe can go the diltance above mentioned in a Ihorter time than 
Mr. W. Whaley $ horfes above mentioned, placing one of them at 
a certain diftance from the place from whence the other ftarts. 

(Signed) W. Whaley, 
Pajot.” 

On this agreement, which was fet out in the declaration, was the 
following indorfement : “ N. B. To ftart P. P. in fifteen days 
from this date.” Of this indorfement no notice was taken in the 
declaration, nor was any evidence given at the trial to explain the 
meaning of the letters “ P. P.’’ The race was won by the Plain- 
tiff’s horfes, and the Jury found a verdid in his favour. 

A rule nift having been moved for on a former day, either to 
fet afide this verdid, and ente^ a nonfuit, on the ground of a vari- 
ance between the declaration and the agreement, becaufe no notice 
was taken in the former of the indorfement, or to arreft the judg- 
ment on the ground of the wager being illegal, The Court granted 
a cule to Ifiew caufe in the latter fhape only, faying, with refped 
to the former, that it was not neceflary to ftate the indorfement, 
inafmuch as the letters “ P. P.” were merely infenpble letters. 

Cockcll and Shepherd Serjts. fhewed caufe} and relied on the 
13th of Geo. 2. c. 19. and 18 Geo. a. f' 34* f Jii., by the for- 
mer of which ads they obferved tliiy rrj^fb for 50/ and up- 
wards were legalized, providesL. Ahry^vvere run <• at certaiA places, 
and the horfes carried certain weights, and that by the latter aft 
the reflridions as to running at particular places ami with certain 
weights were taken away. 

Runninglon and Lens Serjts. contra .* Under the 16 Cur. 2. c. 19. 
and 9 Anne, c. 14. it is very clear that this wager would be void ; 
unlcfs therefore it appear to be cxprefsly legalized by 13 Geo. 2. 
and 18 Geo. 2. the Court cannot fupport it. The preambles of the 
two latter ftatutes fhew that they were patted in order to prevent 
the dxccfiive increafe of horfe-racing, and all the pro vi lions arc 
calculated to effed that purpofe. The regulations introduced into 
the 13 Geo. 2. refpeding entering and jlarling, &c. clearly prove 
that the horfe-racing legalized by that ad mull be confined to horfe- 
racing carried on in the ufual manner. It is not enough that the 
wager depend on the fpeed of horfes, unlcfs that fpecd be exercifed 
in the acuftomed manner. In Bldmead v. Gale, 4 Bur. 2432. the 

7 


race 
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• wee upon which the Plaintiff recovered was of the ordinary kind. 
The expreflion “ any place or places whatfoever,” employed in 
i8i Geo. 2 . c. 34. / u. muft for the fame reafon be reftrained to 
thofe places where races are ufually run ; and indeed it would be 
dangerous to public fafety to allow matches to be run upon the 
kipg’s high-way. Even upon the letter of the eleventh («) fedtion, 
It may be contended ithat the penalties of the former adt are only 
taken away as far as relates to the regulation refpedting weights. 
In Ximenes v. Jacques, 6 Term Rep. 499. where the Plaintiff ob- 
tained a vcrdi& on a wager thaj he could perform a certain journey 
in a poft-chaife and pair, within a given time, the Court arrefted 
'the judgment : and though the reafons for their fo doing are pot 
Hated in the report of that cafe, yet it may be prefumed, that as the 
race was not of the ufual kind, the Court did not confider it lega- 
lized by the ads on which thefe Plaintiffs now rely. 

Cur. adv. vtilt . 

On a fubfequent day, 

Lord Eldon Ch. J. faid, The Court wifhes to have this cafe 
argued again on that point, which feemed to come rather by furprife 
upon the Plaintiff’s counfel, namely, whether this tranfa&iolt, 
which is called a horfe-race, be a match or race, within the mean- 
ing of the 13 iff 18 Geo. 2. It is the more material that this 
queftion fhculd ba agtun difeuffed, becaufe it does not appear from 
the report of Xin\nei v. Jacques to have been there confidered ; 
and yet a race witlv^jj^ft-c^nfe and pair is hardly to be deemed 
lefs a race, in tlie j)opular'*fefSTr ,, *eC tke word, than fuch a race as 
the prefent one on the high-road from London to Sitliiigbourne . 
The 16 Car. 2. c. 7. in the fecond fe&ion, prohibited various 
fpecies of gaming, horfe-racing, foot-racing, Zs'c. under certain 
penalties. After this the 9 Jinnc, c. 14. alfo prohibited various 
fpecies of gaming under heavier penalties, and though horfe-racing 
was not named in that ftatute, yet it has been holden to come 
within the fpirit of it (b). The 1 6 Car. 2. does not in terms avoid 
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'(*) The feftion is, " that it fhall and may lating to weights as aforementioned , an(P in 
be lawful for any perfon to run any match, the fame manner as might have been done 
or to ftart and run for any plate, prize, fum * if the faid ad had never been made*” 
of money, or other thing of the real intrinfic (4) Vid. Goodburn v. Mor/ey, 2 Str . 1159. 
value of 50/. or upwards, at any weights Blaxton v. Pye , 2 309, and Clayton 

whatfoever, and at any place or places v* yenvings, 2 BL 706. So alfo a foot-race ; 
whatfoever without incurring or being Lynall v. Longbctham, 2 Wilf 36. and Brown 
liable to the penalty or penalties in the faid Berkeley yCowf. 281* 

41ft of the 13th of his Majtlly’s reign rr- 
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1799. any contraS ; but the tranfa&ion on which the cofltra& k founded 
.being prohibited, the contract itfelf cannot be fupported. The 
v. g Anne, exp refsly avoids the contrail:. Thefe ftatutes were fol- 

Pa TOT ~ 

lowed by the 13 Geo. 2. c. 19. fcf 19 Geo. 2. c . 34. Had many 
contrails founded in horfe-racing been held illegal pre- 
vious to thefe ftatutes, it might be found difficult to maintain 

1 

that fuch horfe-racing could now be deemed legal, which before 
had been deemed illegal. But the 1 3 Geo . 2. having prohibited 
many fpecies of horfe-racing, the law feems to have implied that 
4uch fpecies of horfe-racing as were not prohibited by that ftatute, 
by not being prohibited became legal. And the 18 Geo. 2. having 
taken away fome of the prohibitions and penalties of the 13 Geo. 2. 
the fame kind of reafening feems to have been applied, namely, 
that thefe fpecies of racing with refpeft to which certain reftridtions 
were taken away, were thereby altogether legalized. There feems 
to be much ground for arguing from the nature of the 16 Car. 2. 

9 Anne, that thefe a£ts ought to be conftrued ftri&ly in order 
to enforce the principle on which they are founded, namely, to 
prohibit all horfe-racing; and that the 13 fcf 18 Geo. 2. are from 
tlfeir nature to be fo conftrued as to encourage the breed of horfes, 
and to permit that fpecies of horfe-racing only, called racing on 
the turf. It is to be obferved, that the 13 Geo. ^2. fpeaks of en- 
tering, placing, darting, SsV. and that the ekpriffion “ any place 
or places whatfoever,” ufed in 18 Ge r . a.,caf. hardly mean all 
England '. 

In confequence of this muiiidtidn from the. Court , the cafe 
ftood over for further argument ; but on this day, 

Lord Eldon Ch. j. faid, Upon inquiry of the Judges of the 
Court of King's Bench, we find that the judgment of that Court in 
Ximenes v. Jacques proceeded on an opinion, that the 13 Sf 18 
Geo. 2. relate to bona fde horfe-racing -only. Without therefore 
again entering into the grounds before ftated, it is fufficicnt for me 
to declare it to be the opinion of the Coprt, that the tranladion 
detcribed in this cafe, is not that fpecies of horfe-race or match 
which is legalized by the 13 18 Geo. 2. and confequently that 

•this a&ion cannot be maintained. 

Eer Curiam, , 


Rule abfolute. 
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Doe ex dim. Baddam v. Roe. 


Ne v. 27th* 


jpjErtroob Serjt. Anted, that the officers obje&ed to draw up a 
M rule for judgment againft the cafual ejedor on an affidavit of 
fervice, which alleged, that the declaration in ejedment was ferved 
at the dwelling-houfe of the tenant in pofleffion on the tenant’s 
wife. He cited Doe d. Morland v. Baylifs , 6 Term Rep. 765. to 
ffiew that the fervice was fulEcfent (a). 

The Court were of opinion, that the fervice was fufficient. 


Service of g 
declaration 
in ejeltment 
on the wife 
of the tenant 
in pofleffion 
at his boufe, 
is fufficient. 


(0) Vid. etiam Goodright ex dem, Wad* 
dington v. Tbruftout ^ z BL 800. Smith ex 
dim . Lord Stourton and Others v. Hanf, 1 H. 


BL 644. and what was faid by Eyre Ch. J. 
in Geodtitle ex dim . Read v. Badtitle § anti » 
vol. 1. 384. 


Goldsmid and Others v. Taite and Another. Nov. t ok. 


shepherd Serjt. on a former day obtained a rule to ffiew caufe 

why a bill of exchange ffiould not be referred to the prothono- 
tary to compute principal, intereft, exchange, re-exchange, charges, 
expences and core, fir why a writ of inquiry ffiould not be 
executed before thl Lord Chief Juftice and a fpecial jury. 

Ileywocd Serjt. n$w ffiewei *a'ufe and contended, that exchange 

and re-exchange wqre damages- ?. Special nature, and ought to 

§ * 

be afeertained by a jury, but that the Defendants ought, not to be 
put to the expeitce of a facial jury fince a common jury was quite 
competent to afeertain the amount. He infilled, that it was alto- 
gether out of the province of the prothonotary to take account of 
charges and expences, fince they could not be matter of mere 
computation. 

Shepherd offered to (trike out the words “ charges and expences,” 
but infilled, that unlefs *the Defendants could ffiew that tjie 
computation of exchange and re-exchange was of fufficient con- 
fequencc to require a fpecial jury,*he ought to allow it to be fettled 
•by the prothonotary. And 

The Court being of this opinion, made the rule abfolute for 
referring the bill to the prothonotary to compute principal, intereft, 
exchange, re-exchange, and colls. 


The Court 
will refer 
g bill of 
exchange 
to the pro* 
thonotary to 
compute 
principal, 
intereft, ex * 
change , re- 
ex(bange % gad 
cods ; but 
not chargee 
and exfencu » 
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Nov » 28th. 
In C. 2 ?. if 

the Plaintiff 
proceed to 
trial after 
money 
paid into 
Court, and 
the verdift is 
againll him, 
he is not- 
withifonding 
entitled to 
CO As up it; 
the time of 
the money 
paid in. 


CASES IN MICHAELMAS TERM 
Wilton v. Place. 

npHE Plaintiff having commenced a&ions againll feveral under- 
writers on a policy of infurance, the Defendant in all the 
actions paid money into Court upon the common counts. One 
caufe was tried and a verdid found for the Defendant. 'No con- 
folidation ryle had actually been entered into, but it appearing to 
have been the undemanding of the parties that all the caufes Ihould 
be bound by the event of one, tfie Court at the inftance of 
Shepherd Serjr. were about to dired the prothonotary to tax cofts 
to me Defendant in all the caufes, as well up to the time of pay- 
ing the money into Court as afterwards, according to the rule laid 
down in Stevenfon v. Yorke , 4 Term Rep. 10. Kabell v. Hudfou, 
ibid, and Burjlall v. Horner , 7 Term Rep. 372. [a) 

JJeywood Serjt. oppofed this, and the prothonotary Hated, that 
according to the pradice of the Common Pleas , where money is 
paid into Court though the Defendant ultimately fucceed in the 
caufe when tried, yet the Plaintiff is entitled to cofts till the time of 
the money being paid into Court. 

Upon hearing this, the Court obferved, that the practice as ftated 
by the prothonotary (£) muft prevail. 

(a) So in Stodhart v. Johnfon, $T. R. 6 $ j. though in Griffins v. Williams, \ Term 
where the Plaintiff proceeded to trial and Rep . 10. that j'uie was extended to the 

a juror was withdrawn, he was held rot to of aj^ PiajV ff who proceeded to trial, 

be entitled to cofts up to the time of pavin^^wwb^h^jned a vnrdid fe r the exad fum 
the money into Court. But in Seymour v. paid into Court ‘only, yet in S/even/on v. 
Bridge, 8 Term Rep. 408. where the Plaintiff Yorke, 4. 7 erm Rep . 10. Bu)ler J. obferved 
having given notice of trial, neither entered l ^ at “ that P ar * of the cafe of Griffiths v. 
his caufe, or countermanded the notice, Williams dbuld not be rupported.’* 
but took the money out of Courr, he (^) See Savage v. Franklyn, Barnes 280. 
was allowed cofts up to the time of the mo- BBsvit v. Maun fell, Barnes 282. Vane v. Me • 
ney being paid in, though the Defendant theU* Barnes 284. an dBase Crane, Barnes 
was entitled to judgment as in cafe of a where cofts up to the time of paying 

nonfuit. And in Lorck v. Wright , 8 Term r ^ e mone y into Court were allowed to the 
Rfp. 486. the fame principle was held to Plaintiff by the Court of C . B. ; but it is 
apply, where the plaintiff twice carried to be observed, that in none of thofe cafes 
the record down to trill and withdrew bad the Plaintiff proceeded to trial ; and in 
it. The rule that a Plaintiff is enti- Davis v. Maunfell, as reported in Willesuyu 
tied to cofts up to the time of paying mo-. Forte/cue Aland J. fays, the Plaintiff may 
ney into Court was laid down in Hartley take out the money at any time before trial 
v. Battfon, K. B. 1 Term Rep. 629. where and will be entitled to cofts till the time of 
the Plaintiff had proceeded after the money the money brought in. 
paid in, but had not gone to trial : and 


END OF MICHAELMAS TERM.- 
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££Lv c'c « $ v.^Lacy. 


Jan. *6th. 


rj'iuswas an, adion brought by the Plaintiff as a feaman, againft 
the Defendant who was captain cf the fhip Suffolk for wages 
earned on a voyage from Savannalamar in Jamaica , to this coun- 
try. The caufe was tried before Lord Eldon Ch. J. at the 
Wcjlminjler fittings aftpr laft Michaelmas Term, when the follow- 
ing fads appeared in evidence : The Defendant being in great 
want of hands to navigate the fhip home, and being reftrided by 
the 37 Geo, 3. c. 73. f. 3. {a) from engaging any Teamen in the 

Wcjl 


{a) That feflion cna&s that no matter 
or commander of any Britijb ihip which 
lhall fail for any port in Gnat Britain (hall 
hire or engige any feaman, mariner, or 
other perfon at any port or place within his 
Majcfty’a colonies or plantations in the Wtft 
Indies % to ferve on board any fuch fhip at 
\ OL» II. < 


for greater or more wages or hire for fuch 
fervice, than according to the rate of 
double monthly wages ; unlefi the governor, 
chief magiflrate, colleftor, or comptroller 
of fuch pori or place (hall think that more 
ought to be given, and do and ihall accord- 
ingly authorize and direct the fame to be 
- given 


The 37 G. 3* 
c. 7j./ 3- 
having pro- 
hibited more 
than double 
monthly wa- 
ges being 
given to Tea- 
men coming 
from the Weft 
India, unlefs 
the captain 
be fpecially 
licetifed to 
give a greater 
ra e by the 
chief officer 
of the port* 
a general 
licence by 
fuch chief 
officer to a 
captain, “ to 
procure men 
- on fuch 
terms as he 
can,” is void. 
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1800. Wejl Indies at more than double' monthly wages, uulefs -the governor 

°^ th ^ chief officer of > the f ort fllould auth orife him Co to do under 
v, ^ his hand, applied to the chief magiftra.te of the place where he was 
At3r * for fuch -a permiffion, and obtained the following one : “ Jamaica , 
“ parifli Wcjhmrdand— Whereas it appears to me G. M. Efq. 
“ Cuflos Rotulorum and chief magiftrate in and for the parifh of 
*' “ Wcf.mor eland by the oath of L. Lacy matter of the flu'p Suffolk 
“ noiv lying at anchor in the harbour of Savannalamar in the faid 
“ parifh and bound thence to the port of London in the kingdom 
“ of Carat Britain that he cannot engage Teamen to carry his faid 
<l fiiip home at the rate allowed by law. Thefe are therefore to 
“ licenfe and permit the faid L. Lacy to procure men on fuch terms 
“ as he can to navigate bis faid jhip now loaded and ready to depart 
“ w//£ tie convoy for Britain. Witnefs my Ilantl, 'idc. tdc” 
Under this licence the Defendant engaged the prefect Plaintiff 
agreeing to give him forty-five guineas at that time, (which was 
paid,) and 9/. per month duijng the voyage, with half a pint of 
rum per day, and coffee night and morning. On the part of the 
Defendant it was obje&ed, that the Plaintiff could not recover upon 
th* above agreement, inafmuch as the fum agreed fot was above 
the rate of double monthly wages, and the contra<2 having been 
made under a general licence to the captain to give according to 
his diferetion, inftcad of a licence regulating the Recife fum, was 
therefore void. His Lordfhip being of opinion j that it was the 
intention of the legiflature, with a view . to^arevent exorbitant 
wages being given, to deprivejitxh^lre^ftcr aijd* the mariner in 
fuch cafes of the power of excrcifing their diferetion, and to place 
the regulation of the price of wages in the hands of tHe chief officer 
of the port, who ought therefore to fpecify in the licence the rate 
of wages allowed by him, nonfuited the Plaintiff, with liberty to 
move the Court for a verdict in his favour on the contradLas 
proved. 

Cockell Serjt. now moved for a rule Nift to fet afide this nonfinr, 
and contended that the licence was fufficierft within the meaning 


given by writing under his hand ; that then 
and in fuch cafe the mailer and commander 
Hull be at liberty to pay and the Teamen to 
receive fuch greater or higher •wages as fuch 
governor 9 &C. Jhall dirt 3 as aforefaid ; (his 
Lordlhip took notice of thefe latter words 


os evidencing the intent of the legiflature 
bryondall doubt ;) and all contraft,, bond,. 
&e. contrary to the meaningof the aft, fhalT 
be null and void, and the mailer of f uc j, 
Ihip entering into fuch contraft ftalf 
feit toot. 


Of 



v' IN fftE FORTIETH YEAR OF GEORGE III. 

pf the a&, the chief magi (Irate having, under the exifting^ircum- 
itances, felt it impoflible to fix the rate of wages liimfelf. 

But the Court were dearly of opinion both on the polity and 
letter of the ad, that the nonfuit was right, and that if it were 
otherwise every chief magiftrafe in the ports of the TVeJt India i (lands 
would haye it in his power to annul the ad. 

Cockell took nothing by his motion. 

Kidd ^.’Rawlinson. 

his was an adion for money had and received. 

An execution having iffued againft the goods of one Ahum, 

•who kept a public houfe, his furniture was taken and put up to 
fide by the Sheriff of Surry ■ the Plaintiff, who was Ahum's brother- 
in-law, hut not a creditor, became the purchafer, and a bill of fale purchafur 
was made out to him, dated 13th of November 1798 ; Aburn was yMoffti* 
’by him permitted to continue in poffeflion of the goods in order 
that he might be able to carry on his bufinefs, but being ftfon aftej, P erm ««f<l A. 
taken in execution and committed to prifon, he executed a bill of in poffeffioo ; 
fale of them, dated 1 1 th of March 1 799, to the Defendant, to whom Muted" no* 
he was indebted in the fum of 16/. 5/.; the Defendant having u»e 

taken poffeflion urtyerthis laft bill of fale, received a notice from K 00<1 * 
the Plaintiff not to cifpefe of the goods, dating his prior title ; on dicer, under 
die 14th of March the landlord of the premifes authorifed the De- Utter took 
fendant to diftrain to the .amount 'of ll/. iox. for rent due from ^hlrfupVn 
Aburn for two quarters, which the Defendant accordingly paid, 
and on the 26th o’f the fame month fold the goods for 26 /. 14/. 6ci. againft C. 
The expences $f the bill of fale to the Defendant, of keeping pof- goods. Held, 
•feffion, and of the auction added to the rent advanced by the biuVfVaie'* 
Defendant, amounted to 2 61 . 4-r. 8 A; leaving a balance of t v h 3 j t d V 
■as. 8 d.\ this being dedu&ed from the debt due from Aburn was therefore 

* # entitled to 

to the Defendant, the latter dill remained a creditor of the recover, 
former for 15/. 15 s. 4 d. The caufe being tried before 
• Lord Eldon Ch. J. at the Wcjlmiujlcr fittings after laft JMi- 
.cbaelmas Term, his Lcrdfliip put it to the jury to fay. Whether 
the Plaintiff had purchafed the goods with a view to defeat any 
execution by any. of the creditors of Aburn ? And the jury being 
of opinion that the purchafe was not made with that view, gave 
.turn a verdict for 14/. 4 s. 6 d. 

Mar/haHSerjt. now moved for a rule Nifi to fet afide this veadidfl; 
and enter a nonfuit : he contended that the bill of fale to the 

Plaintiff 
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Plain ti^ not having been accompHUied and followed by pofieffiott', 
was fraudulent and void, and cited Edwards v. Barben, 2 Tati* 
Rep. 587. and Bamford v. Baron in a note to that cafe. 

Lord Eldon Ch. J. This a&ion was brought to recover the 
produce of the fale made by the Defendant after deducing the 
amount of the rent paid to the landlord. It is to be obferved that the 
Plaintiff was not a creditor of Aburn , and did not buy the goods as 
the means of fatisfying any debt of his own ; nor indeed could he, 
for the Sheriff was to receive the money produced by the fale : 
nor was the purchafe made with a‘ view to defeat creditors, but 

out of mere kindnefs to Aburn to whom the Plaintiff was related. 

« 

Jf, under thefe circum (lances, the poffeffion of Aburn be fufficient to 
make the bill of fale fraudulent, the Plaintiff mud fuffcr the legal 
confequences of his benevolent difpofition. But it appears to me 
that this does not fall within the principle of Twyne ' s [a) eafe, and 
the other cafes on this fubjedt, where the parties flood in the relation 
of debtor and creditor, and where their objedt was to defeat the 
■other creditors. This feems to me a new cafe; for here the goods 
.were pui chafed at a public fale by a perfon who had r ever a. quired 
-the character of a creditor, and were then lent to the original 
owner for a temporary and honed purpofe. If Kidd bad lent 
money to Aburn to buy thefe goods, and had * then taken a con- 
veyance of them, or a fccurity for his debt th(is arifing out of the 
mere aft of lending the money ; leaving Alburn in pofft/fion of the 
goods would not have been a fraudulent a’dt. This appears from 
Mr. J. Butler s Law of N/Jt Prius , p. 2 58., Who after hating a cafe 
of conveyance which was holden to be fraudulent becaufe the donor 
continued in poffeffion, adds, “ but yet the donor continuing in 
poffeffion is not in all cafes a mark of fraud ; as wheUe a donee lends 
• his donor money to buy goods, and at the fame time takes a bill of 
fale of them for fccuring the money.” Jt will be difficult to dif- 
tinguifh the tranfa&ion in queftion from this cafe. Indeed a 
public buying of the Sheriff feems to he more favourable to the 
Plaintiff. It appeared to me at the trial that Kidd might be con- 
iidered as the donee of thefe goods lending money to Aburn to 
purchafe them through the medium of the Sheriff, and taking a bill 
of fale as a fecurity for the money. I defired the jury to fay what 
they confidered to be the object of the bill of fale ; and they were 
of opinion that it was the intention of the parties that the bill of 
falcfhovild be a fecurity for the money advanced to the Sheriff 
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Heath J. I lee no reafon for fetting ancle this vcrdid. The 
cafe is clearly diftinguifhahle from Twyne s cafe, there bci^g great 
notoriety in the whole of this tranfadion. Now it is to be ob- 
ferved, that Lord Coke in. T-uync s cale recommends that gifts in 
fatisfadion of a debt. by one who is indebted toothers alfo, flionld 
be made in a public manner before the neighbours and not in 
private; for fecrecy is a mark of Irani!. Here there was no fraud 
or fecrecy, and therefore I think the confeqv.ences would be mis- 
chievous if this PuiutlffY. title were defeated. 

Rooke J. I am of t!*e fjir.e opinion. 

Marjlall took nothing by bis motion. 
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A ssu mrsit by the indorfec of a bill of exchange sgair.fi; ttie 
* x indorfer. 

Lord F.ldon Gh. J. before whom the caufe was tried at the 
Wijlmhificr fittings after laft Michaelmas T erm , nonfuited the Plain- 
till under the following circumflances : Payment of the bill being 
refufed when due, the Plaintiff commenced adions againft the 
prefent Defendant and the acceptor, andhaving fued the latter to 
judgment, took Vmf execution thereon ; hut although the acceptor 


had fuflicicnt to anfwer the execution, the Plaintiff at his inflance 
received 100L in part payment of the bill, and took his bond and 
warranto! attorney as»a lecurity fofthc payment of the remainder 
by inftalrnents, together with intcrcft. and colts, excepting only a 
nominal itim, with a view to enable him, the Plaintiff, to fupport 
adions againll the other parties to the bill. 

Shepherd and Lens Serjrs.* now moved for a new trial, and con- 
tended that the holder of a hill of exchange after due notice given 
of non-payment is entitled to fue all or any of the parries whole 
names are on the bill ; and that although he receive from any one 
of them what may amount to a fatisfadion as againll him, yet that 
the others will not be difeharged until the whole amount of the 
bill be paid; as in Macdonald v. Bonington, 4 Term Rep. he,-, 
where the holder of a bill having fued the acceptor and charged 
him in execution, he was allowed to fue the drawer on the acceptor 
being difeharged by an infolvent ad; and in Hayling v. Mu!hcd’ y 
2 JBl. 1235* where it was laid down that the holder after having 
difeharged one of the indorfers, whom he had taken in execution, 
Vol. II. , R by 


If <he ifdor- 
fee of a bill 

k \ i V i n g futvl 

tnr acceptor 
to j » dement, 
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execution, 
revive of 
him a fum of 
money in 
part pay- 
ment, and 
take his fe- 
cunty for the 
remainder, 
with the ex- 
ception of a 
rominal fum 
only ; he is 
thereby pre- 
cluded from 
afterwards 
fuing th*5 . 
indoricr. 
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by a letter of licence, might fue a prior indorfer. They infilled 
that ea< 3 |Ji of the parties to the bill was in the nature of a co-furety, 
and therefore nothing Ihort of aCtual payment by one of them 
could be confidered as a fatisfa&ion in an adion againft any of 
the others, and cited Dyke v. Mercer , 2 Show. 394. 

Loud Eldon Ch. J. It is very clear that the holder of a bill may 
at his ele&ion fue any or all the parties to it, and that if they all 
become bankrupt, he may prove againft the eftates of all uniel's he 
receive part of the debt from any one. And although the debt be 
reduced from time to time by dividends,* no part of the proof (hall 
be expunged under any of the com millions till 20 s. in the 
pound have been received. As long as the holder is paftive, all his 
remedies remain; and if any of the parties be difeharged by the 
aCt of law, as by an infolvcnt debtors’ aCt, that operation of law 
fhall not prejudice the holder. With refpect to Hay ting v. A-lidha 7, 
it may be obferved that the marginal abftraCt of that cafe is incor- 
rect ; for it appears from the report that the per Con lirit fued was 
a fubfequent indorfer : had the Plaintiff lirft fued a prior indorfer and 
difeharged him from execution, it would have afforded a fu/iicient 
objection to an aCtion againft a fubfequent indorfer. If a holder 
enter into an agreement with a prior indorfer in the morning not 
to fue him for a certain period of time, and then oblige a fubfe- 
quent indorfer in the evening to pay the debt, i the latter muft 
immediately refort to the very perfon for payment to whom the 
holder has pledged his faith that he fhall* not be fued. In the 
cafe Ex parte Smith (a) Lord 4Tbur/cw t aftpr cen/ulting with all 
the Judges, was of opinion that the holder of a bill by entering into 
a compofition with the acceptor difeharged the indorfer, and ac- 
cordingly ordered the proof againft the eftate of the latter to be 
expunged, proceeding on the grounfl of the acceptor’s liability 
being varied by the aCt of the holder. We all remember the cafe 
where Mr. Richard Burhc being -co-furety* for an annuity, the 
grantee gave time to the principal, and yet argued that Mr. Burke 
was not relieved thereby, though the princfpal was ; but it was an- 
fwered that the grantee could make no demand upon the co-furety, 
bccaufe he muft by fo doing enforce a payment from the principal 
contrary to the agreement. Here the PlaintiS' having taken a 
new fecurity from the acceptor, has difeharged the Defendant. 

Heath and Rooke Js. were of the fame opinion. 

Shepherd and Lens took nothing by their motion. 


(«) Co. B. L. ifi8. 173, Ed. 4. 
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Williamson v , Butterfield and Another, Executors 

ot J. Braley. 

✓covenant. The declaration ftated, that J. liralcy in his life- 
■ time was poffeffed of a certain lcafe of certain marfh lands and 
tenements, of which at the time of making the aftcr-mentio.ncd 
indenture there were eight years then to come and unexpired ; that 
an indenture was entered inty between C. William fan (the Plaintiff) 
of the llrft part, the faid J. Braky of the fecond part, and one j. 
Morgan of the third part, which after reciting that C. II Hi am /bn 
and J. Braley were defirous of making fome provifion for the 
fupport of Maty Williamfon , the wife of James WiH'mrnfn, who 
had left her and gone abroad, ((he being the filer of the faid J. 
Braley and filler in law of the faid C. Williamjl ,7,) and alfo for the 
maintenance and education of her children by the (aid James 
VYilliamfun , and therefore that C. Williamja: had offered and agreed 
to allow 30/. per annum during his life, and to leave at his death 
()Ool. for the (ante purpofe, and the in ter eft of which {hould be 
applied in lieu of the 30/. per annum, and that J. Braky had 
alfo agreed to allow 20/. per annum during his life in cafe C. 
Williamfon the youi^er.lhouid continue to live with him or be kept 
at fchool, and found and provided by him with board and ether 
neceffarics, but if he {hould ceafe to live with 1dm and emit him 
with his confent, then J. Braky agreed, to allow 35/. per annum ; 
And reciting that C. Williamfon and John Braky for carrying into 
execution their intentions, and fecuring payment of the faid furns, 
bound themfclvcs ioj. Morgan in 1 200/. with conditions to perform 
all the covenants thereafter mentioned ; witneffee, That C. VViUlam- 
fon covenanted with J. Morgan to perform ids part of the 
above-mentioned agreements, and that J. 71 {organ fliould receive 
the faid Turns allowed by C, Wiiiianfm as aforefaid, upon the trufts 
declared concerning the faifte (which were adapted to carry into 
effed: the agreement above-mentioned); and that J. Braley alfo 
covenanted with J. Morgan to perform his part of the above- 
mentioned agreement in the fame manner ; And laftiv, that it was 
agreed by all the parties that in cafe Mary Williamfon (hould mif- 
behave herfelf to the difapprobatioa of C. VYilliamfun and J. Braky 
it (hould be lawful for J. Morgan , his executors or adminiftrators, 
on the fame being iignified to him by C. Williamfon and J. Braky t 

tc 
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to ap^ly the above funis for the maintenance of the children only, in 
fuch manner as C. IVUlUanfon anil J. Braley fliould dire£t ; That after 
farther reciting “ that it had been agreed by and between the faid J. 
Braley and C. Willi am fn y that in cafe he the /aid], Braley Jhotild hap- 
pen to die during the continuance of the term of the Icafc , under which 
the faid J. Braley then held the marihes in the parifli of Laindon y 
in the county of Ff'ex, called Bi/hop's Lands , that his executors or 
adminiflrators fliould immediately thereupon deliver the poflefflon 
thereof, and aflign the rcfidue of Inch term unto the faid C. Wil- 
li amfon , his executors, adminiflratftrs * and aflign?, and that from 
thenceforth lie the faid C. WUliamfon fliould pay to the laid John 
Morgan s his executors or adminiflrators, the further yearly Aim 
of 30/. during the continuance of the laid term upon the trulls 
thcreiu-before mentioned, tlic faid J. ljraley did thereby covenant 
and agree to and with the faid C. IVUUamfn , that in cafe of las fad 
dying as aforefaid, , his executors or adminiflrators fliould immedi- 
ately, and he the faid j. Braley did thereby direct them to deliver 
immediate poflcflioa to the faid C. Witiianfn of the faid marines, 
g;id to aflign to him, his executors, adminiflrators, and aflign?, the 
leafe under which lie held the fame for the relidue then to come 
of the term thereby granted ; and the faid C. WUliamfon in conft- 
deration thereof did thereby covenant, promife, and agree to pay 
orcaufeto be paid unto the faid J. Morgail t\\t further yearly Aim 
or 30/. of like lawful money of Great Britain during the conti- 
nuance of the laid term of the faid leafe, to, for, and upon the feveral 
trufls, intents, and purpoTes therein bafore •mentioned. And it 
was thereby mutually agreed between the laid Braley and C. 
Wiliianifon , that it the faid C. WUliamfon fhouid in the life-time of 
the faid J . Braley purchale the faid land, that the laid J. Braley 
lhouid continue tenant thereof during his life at the fame rent lie 
then held the fame.” The declaration then averred the death 
of J. Braley , and the appointment of the Defendants as his ex- 
ecutor?, the performance by C. WUliamfon of his part of the cove- 
nants, and a demand made l»y him upon the Defendants to deliver 
up immediate pofieflion of, and aflign to him the leafe under 
which they were held, and a refufal by them fo to do. 

Plea that J. Braley after the making of the indenture in the 
declaration mentioned, and during the continuance of the faid 
term, purchafed the reverfion in fee,” Whereby the faid leafe in 
ihc faid declaration mentioned, then and there became void, and the 

7 faid 
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faid term thereby granted, and in the faid declaration mentioned, 
then and there became, and was and ftill is merged, furrendered, 
and extinct in law. And the Defendants as executors aforefaid, 
by reafon thereof, could not upon the death of the laid J. Braley 
deliver immediate poflelfion, nor have they as fuch executors at 
any time finee been able or capable of delivering poflelfion, nor 
can they now deliver poflelfion of the faid marlhes and tenements 
in the faid declaration mentioned, or alfign the refidue of the faid 
term by the faid leafe granted pnto the faid Plaintiff, his executors, 
adminiftrators, or affigns, according to the form and elfedt of the 
faid indenture in the laid declaration mentioned, and of the co-. 
venant of the faid f. Braky deccafed, in that behalf made as 


1800. 


WlLtf AM- 
SON 
a/, 

Butter- 

field. 


aforefaid. And this,” &/V. 


To this there was a general demurrer and joinder therein. 

When this cafe lirfl came before the Court, no part of the in- 
denture now fot out in the declaration, except the covenant of f. 
Braley that his executors Ihould alfign, appeared on the record. 
The declaration then contained a fecond breach, which ftate # d that , 
y Braley in his life-time purchafed the whole eflate, whereby his 
executors were unable to alfign any refidue to the Plaintiff. To 
this breach die Defendant had demurred. 


In fupport of which dSmurrer, Shepherd Seijt. in laffc Michael- 
mas term contended, that* the clear meaning of the covenant was, 
that if the covenantor Ihould happen to die pofleffed of the term, 
his executors Ihould affign to the Plaintiff ; but that as the co- 
venantor had purchafed the reverfion in fee in his life-time, he 
did not die pofleffed of the term, and therefore his executors were 
excufed ; and obferved, that the words “ in calc of his faid dying 
as aforefaid mufl be conllrued, in cafe of his dying as mentioned 
in the former part of the deed, fie cited Walter v. Montague , 
2 Roll. Rep. 332. 

Scllon Serjt. contra infilled, .that where a man creates a charge 
upon himfelf by his own contract, nothing can relieve him from 
it, much lefs an a£t of his own. lie cited Sir A. Mayne's cafe, 

5 Co. 20. Cro. KHz. 479. S. C. Paladinc v. jane, Alleyn , 26. Karl 
of Chefcrficld v. Duke of Bolton, Coni. G^~. Bullock v . Dovwntt, 

6 Term Rep. 650. Brecknock Company v. Pritchard, 6 Term Rep. 
750, Doe d. Mitcbenfon v. Carter , 8 Term Rep. 300. 

Court thinking the whole deed material to the conftru&ion 
of the covenant in queftion, ordered the parties to amend. 

Vol. II. S Accordingly 
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Accordingly the deed being fet forth in the declaration, and the 
fecond breach and demurrer thereto being ftruck out, the cafe now 
came on to be argued on the demurrer to the plea. 

Sellon in fupport of that demurrer. This is a conditional cove- 
nant, that the executors of the covenantor fhall do a certain a£t in 
calc he die during the continuance of the term of the leafe ; and 
for the Defendants it is contended that he did not die during the 
continuance of that term. The word “ term” may be taken in two 
fenfes, either as a limitation of time for which the eftate is to con- 
tinue, ' or as the eftate itfclf. Sbepb. Touch, c. 14. p. 267. Ed. 
•651. The former, however, is the more ufual acceptation of 
the word, and the only one to be found in moft of the law didiona- 


In this cafe the words that precede and follow it lhew that 
it was ufed in the common fenfe. Had the cxprtffions been “ dur- 
\n<r the term,” or “ during the leafe,” they might have been 
confidcrcd as dei'cribing the eftate, but the words “ during the 
continuance of the term of the leafe,” can bear no other fenfe than 
during the continuance of the time which the leafe has to run. 
The object of the covenant was to make a piovifion fur Mary 
Willi amf on ; and C- Williamfcn , in confidcration of haring this term 
afligned to him by J. Bralcy s executors, undertook to allow her a 
certain fum after J. Braky death as long’as the term lulled. Now 
if J. Bralcy had it in his power to defeat the covenant, he had it 
in his power thereby to deprive Mary William jin of the provifion 
intended for her. A llipulation is infurtedrin the deed in the cafe 
of C. Williamfon purchaling the fee of thefe premifes, that J. Braky 
fhall continue to hold them as tenant, but no llipulation is made 


in cafe of its being purchafed by J. Braky ; it i- therefore to be 
inferred that the parties did not intend that J. Braky fnould be at 
liberty to purchafe the fee. If on the other hand it he urged that 
the Plaintiff fhould have provided for this event by a covenant, it 
may be obferved, that J. Braky was the covenantor, and that all 
♦ omiffions muft be taken moft ftrongly againft him. (lie was then 
proceeding to argue that it was not in the power of J. Braky to 
defeat the covenant by his own aft, but the Court interfered, and 
flopped Shepherd who was on the other fide). 

Lord Eldon Ch. J. The fecond point to which my Brother 
Sellon was proceeding affumes the meaning of this covenant to be, 
that if J- Braky fhould die within the number of years unexpited 
at the time when the covenant was made, his executors fhould 

affiga 
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affign the refidue to C. Wtlliamfon. On this head an important 
queftion might arife, Wliether, confidering the purchafe as the a €t of 
J. Braky , he could defeat the covenant fo underflood ? I fliould 
have no difficulty in faying that he could not, bccaufe it would be 
incompetent to him to fay that he did not mean C. Williamfon to 
have the benefit of fo many years as fliould be unexpired at his 
death. The Court can only colledl the meaning of the parties 
from what is expreffed upon the deed, and the undertaking of the 
covenantor mufl be ma4e % good according to the terms of the 
covenant. If the import of the inftrument be, that on the fuppo- 
fition of the term exifting under the leafe at the time ofhis # death, 
then if he fo die during the term fo exifting under that leafe, it 
fhall be afligned to C. Williamfon , whatever may have been the 
meaning of the parties,* the Court mud not indulge in conjecture, 
but mull put that conftru&ion on the covenant which is warranted 
by the terms of the deed. It does feem to me, however, that the 
terms of the inftrument have done juftice to the intent of the par- 
ties. J. Braley meant, that if he died pofi'effed of the term under 
the leafe, C. Williamfon fliould take the refidue of that term ; but 
I find nothing in the deed which calls upon the Court to fay that 
J. Braley , who was giving a benefit to the children, might not 
put an end to the tgrm, and provide for the children in any other 
way that he pleafed. The circumftance of C. Williamfon having 
entered into a covep&nt in cafe of his purchafing the rever- 
fion, affords ftrofig ground to infpr that Braley did not mean 
to bind himfelf to any thing in cafe it fliould be purchafed by him. 
And are we to imply between parties covenanting with each other, 
that their covenants were intended to extend to a cafe not expreffed 
in terms, merely becaufe it i« not fo expreffed ? It is obfervable that 
Braley covenants that in cafe he fliould die during the continuance 
of the terra, his executors and adminiftrators, who would be the 
perfons reprefenting him in refpeft of bis intereft in this term, 
fliould affign the refidue to Williamfon . faying nothing of the heir 
upon whom the intereft would devolve in cafe he fliould purchafe 
the fee. The covenant further Hates, that the executors and ad- 
miniftrators “ ftiall deliver immediate poffeffion to the faid C . 
Williamfon of the faid marflies, and affign to him his heirs, &V. the 
leafe under which he ( Braley ) held the fame, for the refidue then 
to come of the term thereby granted.” This fuppofes a term and 
intereft fubfifting which may be availably affigned. J. Braley 
having a certain intereft in the marflies, and it being competent to 
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1800. him to purchafe the whole fee, C. Williamfon covenanted to 
— J make certain additional provilions for M. Williamfon and her 
son children, in cafe the term Ihould be affigned to him, and as 
BprrER- l° n S as Ihould laft. He therefore has no reafonable caufe 
field* of complaint, fmee his obligation only arifes from the time of 
the term being affigned to him. In fad, J. Braky feems to 
have been anxious to feeure to himfelf the tenancy of the pre- 
mifes at all events, but to have avoided faying that he 
would not purchafe a larger intereft. If the parties to 'a deed 
will not exprefs their intentions, the Court cannot by conftruc- 
tion infert a provifion, however well fatisfied they may be 
that the parties ought to have provided for any particular 
event. 

Heatii J. I am of the lame opinion.' In conftruing cove- 
nants the Court cannot extend them beyond their natural 
import. It has been faid that the objed of the covenant 
was to provide for M. Williamfon and her children, and that 
unlefs the conftrudion contended for by the Plaintiff be adopted 
the covenant will be incffedual. Hut it appears to me to have 
been matter of mutual accommodation. It was agreed, that 
if C. Williamfon Ihould purchafe the fee, the leafe Ihould be 
continued to J . Braky during his life, and s that if J. Braky 
Ihould die during the continuance of the leafe, the rdidue 
Ihould be affigned to C. Williamfon. But s it does not appear 
that be intended to prcclude t himfelf from pur-ehafing the re- 
verfion: and it would be ftrange to draw a conclufion to that 
effed from the omiffion of any covenant refpeding it. Then 
it is argued that it was not competent to him to defeat his 
covenant by bis own ad. But if a man convey a defcafibic 
intereft, there is no reafon why be fh»uld not defeat that intereft. 
Thus, if a redor of a parilli grant an annuity chargeable on 
his living, and enter into n® covenant, if he furrender his 
living the next day, the grantee will b« defeated. That calc 
feems to me limilar to the prefent. 

■Rooke J. I am of the fame opinion. 

Judgment for the Defendants. 
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rj'HE defendant Kennedy being the printer, and Perry the 

proprietor of a newfpaper tailed Tbc Morning Chronicle , the 

prefent Plaintiffs brougjit adions againft them and Lambert the 

publifher for two libellous advcriifcmcnls : Martin firft fued Perry 

• .1 # # J 
the proprietor, and Banning fued Kennedy the printer: in both 

thefe adions judgment was fullered by default; and writs of in- 
quiry being executed, 40 s. were recovered in the former, ancl 
5 /. in the latter. Each of the plaintiffs then fued Lambert the 
publifher, and judgment having been buffered by default in thefe 
adions alfo, and writs of inquiry executed, a farthing only was given 
in each cafe. After this the prefent adions were commenced, Mar- 
tin firing Kennedy the printer, and Banning fuing Perry the pro- 
prietor. The fame attorney was employed by the plaintiffs in all 
the adions. 

Bayley Serjt. on a former day moved for a rule calling on the 
Plaintiff toflicw caufe why the proceedings in thefe two lafl adions 
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fhould not be fet afide with cofts, and cited Bird v. Randall, 3 Burr, proceeding*. 
1345, and 1 Bl. 387. S. C. 

The Court granted the ntfc niji hut expreffed great doubts re- 
fpeding the fucceJs of U«r application. 

Shepherd Scijr. now fhewed caufc. If the Plaintiffs in thefe 
adions have received that which amounts to a latisfadion in law, 
the Defendants may put that fad upon the record as a defence : fo if 
two adions be brought for the fame caufe, a Defendant may plead 
in abatement of one that the other is pending ; and if the fccond 
be brought after judgment pbtained in the firft, that judgment may 
be pleaded in bar. But neither of the above cafes affords any- 
ground for an application to.ftay proceedings in a fummary way. 

The Court never interferes in that manner unlefs it be to prevent' 
an abufe of its procefs. Thus, where treipafs has been committed 
by two, and the Plaintiff having already brought an adion againft 
•one, commences another adion againft both, the Court will inter- 
fere : not on the ground of latisfadion having been received by the 
plaintiff, but becaufe one of the Defendants has already been fued. 

j Bayley in fupport of the rule. The plaintiffs having re- 
covered a complete latisfadion for the ad of publication of which 
they now complain, the Cuurt may interfere without driving the 
Vol. II. T Defendants 
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Defendants to plead it. That the ad of publication now complained 
of is the fame ad for which the Plaintiffs have already fued, 
appears both upon the declarations and upon the affidavits in 
anfvvcr to the rule. In the latter the Plaintiffs infift that they 
have not recovered an adequate fatisfadion ; not that any new or 
didind ad of publication has taken place. In Bird v. R&ndall, which 
was an adion on the cafe for fcducing a fervant out of the Plaintifl’s 
fcrvice, the Plaintiff having previoufly recovered from the lervant 
the penalty in which he had bound himfelf by articles, the Court 
held that the adion could not be fupported ; and Lord Mansfield in 
tjhe conclufion of his judgment laid : “ My Brother Dennifon fugged; 
to me that the Court would, upon the application of the prefen'. 
Defendant, by way of mo! ion, have Hayed the Plaintiff’s proceeding 
further againl! him, upon the Defendant’s fhewing them that the 
Plaintiff had adually received the money recovered by him in hie 
former adion again!! the fervant.” In Com. Dig. tit. fiction, (Iv. 4), 
a diftindion is taken between damages certain and uncertain, and it 
is there laid that in the iattercafe a recovery and execution againd one 
of fcveral is a bar to an adion againl! any of the others ; as in trover 
again!! /. S. for the fame goods for which the plaintiff had already 
fued another to judgment and execution. Broome v. Wootton , X'elv. 
67. Cro. j r ac. 73. S. C. (a)-, and the fa urn in trefpafs, Lend all v. 
Pinfold , 1 Leon. K). Anon. 3 Leon. 122. litl.pl. 376. [l>) \ and in 
Code v. Jet: nor. Hob. 60 . it was laid down, that if lcveral defend- 
ants in trefpafs be fued ; n fevcral adions';*" though the plaintiff 
make choice of the bed damage, yet when the plaintiff hath 
taken one fatisfadion he can take no more j. and if he require 
two, an audita querela will lie. Now, wherever a party is entitled 
to an audita querela , the Court will relieve in a fummary way. 

Lord Eldon Ch. J. Though every attempt to ffiorten litiga- 
tion is entitled to the favour of the Court, yet before wc bop a. 
party in a regular courfe of proceeding, vve ought to be certain that 
we dull not deprive him of that jufticc which the law authorizes 
him to feek. There are certainly many cafes in which it is held 
that a party is not entitled to maintain different adions for the 
fame caufe. But the prefent application in fad amounts to this: 
the Defendant, indead of putting that upon the record which may 
or may not he a good defence, applies to the Court by affidavit to 
compel the Plaintiff to difclofe the evidence upon which he means 


{a) Jfide itiam Mot ten's Cafe^Cro. Eltz. 30. 

( 6 ) Vide el: am Sir Humphrey Ferrers and Others, v. Archer* Cro . Eliz* 667. ■ 

to 
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to go to trial. In adions of tVcfpafs for taking away polls, or de- 
ftroying grafs in a field, where feveral perfons arc concerned, the 
amount of the injury luftained is afcertained by the very nature of 
the ad : and when a compenfation in damages has been once re- 
ceived, the Court may very reafonably prevent the plaintiff from 
feeking thdfame compenfation a fecond time. In Bird v. Randall 
no fummary application was either made or granted. The tell laid 
down in Kitchen v. Gtimpbcll , 3 Wih. 30 3 . 2 Bl. 831. S. C. by 
which it may be afcertained, wjierc a recovery in one adion is a 
bar to another, is this, viz. where the fame evidence will fupport 
both the adions. At any rate the prelent cafe differs materially from 
all which have been cited, becaufe the injury done is an injury to 
cliarader. Now charader will be affeded according to the extent 
of the circulation of the libel ; and the injury may be very different 
according to the manner in which it is committed ; the damage 
fuflained will be much varied, whether the libel be publilhed in a 
coffee-houfe at Tork among perfons with whom it is peculiarly the 
interefl of the plaintiff to Hand well in point of cliarader, or in 
fome other place where it is of lefs importance. So tli'e perion 
who diipcrl'es the libel as a mere agent, and the principal him- 
fclf, ought to fuffer in very different degrees, bccaufe the former 
is comparatively innocent. We mud he very fare of our ground 
before wc flop a party # in this flage of the proceedings ; fince we 
mu ft do it at the peril of r being right, as we thereby prevent him 
from producing an^/evidencc to fliev^ that the caufes of adion 
wore effentially different, and deprive him of his writ of error. 

Heatii J. I*am of the lame opinion. It is clear that ifafatis- 
fadion has been recovered the plaintiff may avail himfelf of that 
circumflance in fome way or other. He may plead it or give it in 
evidence ; or if the fatisfadion has been obtained after trial, perhaps 
the Court might interfere* in a fummary way and not put the party 
to his audita querela. But it was never known that becaufe a 
recovery has been had the Court will flop the proceedings in 
limine. Suppofe a defendant to have taken the Plaintiff’s receipt, 
and the latter to declare for goods fold and delivered ; the Court 
could not interfere to flay proceedings, f or that would be trying the 
queflion in a fummary way. I only underhand Mr. JuJhcc Denti ,ln 
to have laid in Bird v. Randal, /, that if the party has no other re- 
medy the Court will do him juflice. 

Rooke J. There is no doubt that the Court in many cafes will 
relieve on motion, where different adions are brought for the fame 

caufe. 
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caufe, inftead of putting tlie party to plead. But this cafe is of 
a peculiar fort, and not like trefpafs, where theprecife injury isaf- 
•certained by the a£t itfelf. The damage arifing from a libel de- 
pends much upon the mode of its publication. The cafes cited, 
therefore, do not apply. 

Rule Difcharged with cofts. 

Davjs and Others v . Davenport. 

rvN a former day Runnington Serjt. moved to difeharge the De- 
fendant in this action out of the cuftody of the warden of 
the Fleet on entering a common appearance. The ground of the 
the affidavit^ a PP^ cat ^ on was > that the affidavit of the delivery of the declaration 
of delivery was not filed in due time, according to the rule of E. 5 Will. & 
radon, not" Mar. Reg. 2. ; the declaration itfelf having been delivered by way 
fitaTwithin 0 °f detainer on the 3d of January as of Michaelmas Term, and the 
todays of the affidavit of the delivery not having been filed until the 24th of 

delivery, if ... . 

h be by way that month, whereas by the rule it is required to be filed within 
of detainer. . r . , 

' twenty days of the delivery. 

The Court finding, upon inquiry from the officers, that in pra&ice 

the rule was not held to extend to the cafe of a declaration delivered 

by way of detainer, refufed a rule nip. 

On this day Running ton mentioned h again, and cited lmpcys 

Frac. C. B. 689. and C94. eel. 4. and referred to the cafe of 

Pagar v. Hadgely in the former page : 

But the Court abiding by the opinion of the. officers, lie took 

nothing by his motion. 
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The Court 
will not allow 
non ajfumpfit 
and alien 
enemy to 
be pleaded 
together. 


"DEST Serjt. fliewed caufe againfl: a rule nifi obtained on a 
former day for pleading the feveraP matters of non ajfumpfit 
and alien enemy; and relied on Feroti v. Ladd, 2 111 . 1326. and 
Angerjlein v. Vaughan, ante , vol. i. p. 222. in noth. 

Heywood Serjt. contra urged that as the Defendant might give in 
evidence under the general iffue that the Plaintiff was alien enemy, 
there could be no obje&ion to allowing him to put it on record 
together with non ajfumpfit ; and compared the plea of alien enemy 
to the pleas of infancy and coverture. 

But the Court refufed to allow the application. 

Per Curiam , if Rule Difcharged. 
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Parker v. Baylis and Wife. 

r/7 1 l Li AM Baylis and Mary his wife, which faid Mary 3 s the 
adminiftratrix with the will annexed of all ami lingular the 
goods and chattels, rights and credits which were of Elis. Staitard 
deceafed at the time of her death which remain unpaid and un- 
fatisfied, were attached to anfwer unto John Parker &c. For that 
whereas before and at the time of the making of the promife and 
undertaking of the faid William and Mary his wife hereinafter next 
mentioned, the faicl John was beneficially interefted irf and entitled 
to a certain large quantity (that is to fay) 533/. 6s. 8 d. of a cer- 
tain ftcck or fund commonly called the 3 per cent. South Sea 
Annuities, then* Handing and being in the books of the South Sea 
Company in the name of the aforefaid Elizabeth Stattard deceafed, 
to which laid Elizabeth Stattard deceafed the faid Mary the wife 
of the laid William was the next of kin then furviving; on which 
faid flock or fund certain dividends were then and there due in arrear 
and unpaid to which faid dividends the faid John was alfo then 
and there entitled ; and whereas in order to obtain payrdent of^he 
faid dividends it became and was neceflary, according to the practice 
of the faid South Sea Company , that application for fuch payment of 
the dividends which were fo in arrear Ihould be made by and on 
the behalf of the exeeutofs or adminiftrators of the faid Elizabeth' 
Stattard deceafed, in /whole name the faid ftock or funds then 
flood in the books#!’ the faid South Seat Company , of all which pre- 
niifes the laid William and Mary his wife had due notice; and 
thereupon heretofore, to wit, on, See. in confideration that the faid 
John, at the fpecial inftance and requeft of them the faid William 
and Mary his wife, had procured adminiftration to be granted to 
the faid Mary the wjfte of the laid William as the furviving re- 
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flduary legatee of the faid Elizabeth Stattard deceafed, with the 
will annexed of the unadminiftered goods of the faid Elizabeth 
Stattard ', for the purpoffi of obtaining by tlfeir means and medium 
payment of the faid dividends lb in arrear as aforefaid, unto and to the 
ufe of him the faid John , and had agreed to bear, pay, and dii'charge 
all the expences of obtaining fuch adminiftration as aforefaid, they 
the faid William and Mary his wife, lo being fuch adminiftratrix as 
aforefaid, undertook and then and there faithfully promifed the 
faid John that as foon as the payment of the dividends then due 
and in arrear as aforefaid Ihould be obtained by them, that they 
the faid William and Mary his wife, adminiftratrix as ‘aforefaid, 
Vo L. II. *U would 
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would pay the amount of the faid dividends to him the faid John 
when they the faid William and Mary his wife, adminiftratrix as 
aforefaid, fliould be thereto afterwards requefted. And the faid 
John avers that he the faid John having at his own proper cofts 
and charges fo obtained and procured fuch adminiftration to be 
granted to the faid Mary the wife of the faid William for the pur- 
pofe of obtaining by the means and medium of him the faid 
William and Mary his wife, as fuch adminiftratrix, payment of the 
faid dividends fo in arrear as aforefaid to be made to and to the 
ufe of him the faid John, and the faid Mary the wife of the faid 
William , by %hd with the confent, privity, and authority of the faid 
William , having accepted and taken upon herfelf^he burthen of 
fuch adminiftration for the purpofe aforefaid, they the faid William 
and Mary his wife, as fuch adminiftratrix as aforefaid, afterwards 
and after fuch adminiftration was fo obtained and procured for and 
granted to the faid Mary the wife of the faid William aforefaid, to 
wit, on, Idc. at, obtained, procured, and received payment of the 
faid dividends then due and in arrear on the faid ftock or fund as 
aforefaid to a great and confiderable amount, to wit, to the amount 
of 500 /. of lawful money of Great Britain , yet the faid William 
and M3-y his wife, adminiftratrix as aforefaid, not regarding, &c. 
have not as yet paid the amount of the faid dividends or any part 
thereof to him the faid John, although fo to do he the faid William 
and Mary his wife, fo being fuch adminiftratrix as aforefaid, were 
requefted by him the faid John afterwards, to, wit, on, &c. and often 
afterwards, to wit, at, EsV. but have refufed, &c. contrary to the form 
and effedt of the faid promife and undertaking of them the faid 
William and Mary his wife, adminiftratrix as aforefaiJ, and in breach 
and violation thereof, to wit, at, &fr.” 

The 2d count, after ftating that there was a certain quantity of 
South Sea Stock to which the plaintiff was entitled, and that he at 
the requeft of Baylis and his wife had at his own expence procured 
adminiftration to be granted to the wife of Baylis for the purpofe 
of obtaining payment of the dividends by their means, averred, that 
“in confederation of the premifes laft aforefaid, and that the fai &Jobn 
would furnifh and fupply them with evidence to entitle them to 
payment of the dividends fo due in arrear as laft aforelaid for the 
purpofe laft aforefaid, they the faid William and Mary t as admini- 
ftratrix, as aforefaid undertook,” &c. as before. The 3d count 
was on a promife by “ the faid William and Mary adminiftra- 
trix as aforefaid,” for money had and received “ by the laid Mary 
adminiftratrix as aforefaid.” And the 4th was on an account 

. * ftated 




THE FORTIETH 


YEAR OF 


GEORGE III. 


Rated by the hufband and wife adminiftratrix, and the promife 
was alleged to have been madarby both. 

To the three firft counts there was a fpecial demurrer, afligning 
for caufes “ that the faid John hath in and by the faid three firft 
counts of the faid declaration declared againft the faid Mary as 
adminiftratrix with the will annexed of all and Angular the 
goods and chattels, rights aryl credits which were of Elizabeth 
Stattard deceafed at the time of her death remaining unpaid and 
unfettled, for certain fuppofed. caufes of adtion arifing after the 
death of the faid Elizabeth Stattard and with which the faid Mary 
is not chargeable as adminiftratrix as aforefaid ; and alfo for tlfat 
no fufficient confideration is laid or alleged for the fuppofed pro- 
mifes and undertakings in the faid firft and fecond counts of the 
faid declaration mentioned ; and alfo for that it is not Hated or 
alleged, nor does it appear in or by the faid third count of the 
faid declaration that the money therein mentioned to have been 
had and received by the faid Mary as adminiftratrix as aforefaid, 
to and for the ufe of the faid John, was had and received by her 
the faid Mary on her own account, or as adminiftratrix as afore- 
faid in right of the faid Elizabeth Stattard , nor whether the fame 
was had and received by the faid Mary before or after her inter- 
marriage with the faid, William ; and alfo for that the faid three 
firft counts of the faid .declaration are in other refpedts uncertain 
infufficient and informal.” On the laft count the Defendant 
tendered iflue. 

Joinder in demurrer and iffue. 

Shepherd Serjt.\in fupport of the demurrer. The Plaintiff 
has charged the hufband and wife jointly on a promife made 
by the wife as adminiftratrix after the death of the inteftate. 
Now in fuch a cafe the wife cannot be confidcred as liable qua 
adminiftratrix, fince a right of adtion can only arife againft 
her in that capacity from the liability of the deceafed, on the 
nonperformance of his contracts. Thus if A . covenant that his 
executors fhall within a certain time after his death pay money, 
or do fome adt, and they omit to do*fo, an adtion lies againft the 
executor as fuch, not becaufe they have broken the contradt, but 
becaufe the teftator has not fecured the performance of his under- 
taking. Their failure after the teftator’s death gives the right of 
adtion againft them in the capacity in which they are placed, but 
the failure of the teftator is the caufe of that right of adtion. This 
appears from another inftance ; where A, covenants for himfeif 
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and his executors that B. {hall do an ad within fix months aftef 
A.\ death, no adion lies againft 4 $. for not doing the ad, but k 
lies againft the executors of A. becaufe B.'s failure is not the 
foundation or gift of the adion, which arifes from the nonper- 
formance of A.’ a contrad. Executors as fuch are not liable beyond 
the affets, unlefs they bind tliemfelves by a perfonal contrjd. The 
ground of fuch a contrad indeed, is their being in the fituation of 
executors : but the judgment againff them will b ede bonis propriis , 

not (it bonis tejlatoris ; and in fuch cafe plcne adminiflravit cannot be 

© *' 

pleaded. If then the Defendants here cannot plead plcne admin't - 
Jlrpvit , and the judgment againft them muft he de bonis propriis , 
it is clear that the adion is brought on the perfonal contrad of 
diary Daylis , and not againft her qua adminiftratrix. AH the cafes 
Chew that where an adion is brought againft an executor on pro- 
miles made by him after the death of the teftator, he is charged 
in his own right. Trewinian v. Howell, Cro. Eliz. 91. W healer 
’ v. Collier , Cro. Eliz. 406. Davis v. Wright , , 1 Vent. 120. Scott v. 
Stevens, 1 Sid. 89. Athyns v. Hill, Coup. 284. and llawles v. 
Saunders, Covp. 289. But if it appear that the prefent adion is 
brought on the perfonal contrad of Mary Bay Its, then it is clear 
that no adion can be maintained againft hufband and wife, on a 
promife of the wife after marriage. Indeed the hufband is never 
liable on a contrad made by the wife during coverture, but where 
that contrad is ccnfidered as having been entered into by her as 
his agent. And this is the reafon of his being charged for 
lieceflaries purchafed by her. Manbyv'. ScoJt, 1 Lev. 4. and Bac. 
Abr. Baron and Feme, H. where the opinion qf Hale Ch. Baron 
on that cafe is dated at length. With refped to the third count 
the plaintiff has declared again Mary Baylis in her own right, 
having merely ftylcd her “ adminiftratrix as aforefaid” but not 
alleged that (lie was indebted or proofed “ as adminiftratrix as 
aforelaid.” If therefore the other counts are againft her in her 
capacity of adminiftratrix, this is a misjoinder of adion. Indeed 
money had and received can only be maintained againft her in her 
perfonal charader, Rofe v. Jpowler, 1 H. Bl. 108. If therefore 
there can be judgment dc bonis tejlatoris on the other counts, ftill 
•on this count the judgment muft bP de bonis propriis. 

Vaughan Serjt. contra. It is a rule that the hufband muft be 
joined in all cafes where the caufe of adion would furvive againft 
the wife. Although the plaintiff might perhaps in this cafe have 
•declared againft the hufband as upon a perfonal contrad, yet he 
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WA# at liberty to purfue his remedy againft the wife as adminiftra- 
trix, and to make her a co-defendant. The only obje&ion in 
Hawses v. Saunders was, that the defendant was. charged perfonally,' 
and it feems to have been admitted that if the a&ion had hoc 1 
brought againft him in his reprefentative capacity, it might 
have been maintained. Lord MansfiJJ there fays: “An exe- 
cutor who "has received affets is under every kind of obligation 
to pay a legacy j he receives the money as a truft or depofit to 
the ufe of the legatee :’** So here the wife having in the cha- 
rader of adrniniftratrix received a fum of money which belonged 
to the Plaintiff, (he is under every kind of obligation to pay it over. 
The contrad in this cafe had its inception in the life-time of the 
inteftate, though it was not complete till after her death, and in 
that rel'ped is not unlike the cafe of a covenant by the teflalor 
and a breach by the cxecutctr. The ground of adion in Rann v. 
Hughes (rt), 7 Bro. Pari. Caf. 550. was a promife by the ad mini - 
flratiix to pay the debt of her inteftate ; and it may be collcdcd 
from that cafe that if the judgment had been dc boms tcflaiaris it 
would have been good, but that a judgment dc bonis propriis 
was not warranted by fuch a promiic. Admitting the third count 
to be bad, the Plaintiff is entitled to judgment on the two for- 
mer counts : anu even if it amount to a misjoinder of adion, the 
Court will give the Plaintiff leave to amend by ftriking out the 
laft count, as in Jennings v. Newman , 4 Tern; Rep. 347 ; or the 
fame thing may be done by entering a nolle prrfrqni ; for it lias* 
lately been held that a nolle profrqui maybe entered after demurrer 
joined. Millihcn v. Fox [b). 

Lord Eldon, <&• J« The fads of this cafe are, that the 
Plaintiff being entitled to a certain fum of 3 per rent. South Sea 
Annuities (landing in the name pf FJizabctb SlaltarJ , and alio to 
the dividends which had accrued during her life, was defirous of 
obtaining poffeflion of them through the medium of an admini- 
ftration. The confideration for the promife fluted in the declara- 
tion is, that the Plaintiff undertook to procure adminiftration to 
Mary Bpylls as next of kin, at his own cxpcnce, and alio to procure 
evidence by which fhe fhould be enabled to receive the dividends, 
lfut this affords no confideration for the promife. Though Mary 
Baylis was next of kin it does not appear that fhe was to derive 
any peculiar benefit from taking out adminiftration, and if the 
Plaintiff was defirous of placing fomc perfon between himfelf and 

(a) See the cafe with the opinion of the Judges at length, 7 T. R. 350 n. (u.) 

(d) Antr, vol. l. p. 1 57. 
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xfloo. the South Sea Company, it is very obvious that he ought to pay 
¥ akm* expences attending that tranfadion. Whatever dividends 

v had been received by the inteftate in her life-time were part of the 
Batus. ggjjgj.jj f un( j 8 . and with rcfped to them the Plaintiff is entitled to 
demand payment out of the aflets either as a fpecialty or Ample 
contract creditor, according as he may be po fife fled of fecurity or 
not. But the prefent adlion fecks a judgment de bonis 'intejlati^ on 
the receipt of a fum of money by the Defendants after the death of 
the in te Hate. The queftion is, whether Mary Baylis , who appears 
on this record rather in the character of truftee than in any other 
character, (for the flock is not aflets,) has fo much relation to the 
inteftate thnt her perfonal ad of receiving this money, though as a 
truftee, fliall give a general remedy to the cefluy que trujl againft 
all the aflets of the inteftate in common with the Ample contract 
and fpecialty creditors ? Not doubting that the Plaintiff has 
abundance of remedies, 1 am of opinion that he is not entitled to 
charge the aflets of the inteftate with a demand founded on the 
receipt of that which never was a part of the inteftate’s eftate. 

PI r A t H J. It feems admitted, that judgment muft be given de 
bom r inttf.ati in this cafe in the fir ft inftancc. But there has been no 
dcfiu't on the part of the inteftate. The receipt of dividends after 
the death of the inteftate is the caufe of a&ion ; and the promife of 
Alatj Baylis is in confequcnce of that receipt. This promife will 
not bind her hufband. And as the money never was aflets for pay- 
ment of debts, non-payment in this cafe cannot bind the eftate of the 
decealed. 

Rooke J. I am of the fame opinion. 

Judgment for the Defendant. 

Bisiiop v . Young. 

y\EBT on a promiflbry note. The firft count of the declaration 
was i “ For that whereas the Defendant on &c at &c made his 

r 

certain note in writing commonly called a promiflbry note with his 

own proper hand thereunto fubferibed bearing date the fame day 

and year aforefaid, and then and there delivered the faid note to 

the Plaintiff, by which^aid note the Defendant one month after 

date promiled to pay to the Plaintiff or order 8 1. value received in 

gwods by him the Defendant, by reafon whereof and by force of 

the ftatute in that cafe made and provided the Defendant became 

liable to pay to the Plaintiff the faid fum of money in the faid note 
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•mentioned whereby an ailion hath accrued,” &?<r. There wet^Qthe? 
counts in debt for money lent, money had and received, and an 
account dated, and the common conclufion. 

To the firft count there was a fpccial demurrer, but as the caufe 
affigned was afterwards removed by an amendment, the cafe was 
now argued as upon a general demurrer. 

Marjhall Serjt. in fupport of the demurrer. The queftion is, 
whether debt will Jie by tKe payee of a promiffory note againft the 
drawer? The Court will not incline to encourage the practice of 
bringing debt upon fimplc contract, fince that practice fubjeits the 
Defendant to feiious inconvenience. Iju cafe he fuffer judgment by 
default he is liable to execution for whatever fum the Plaintiff 
may chufe to lay in the declaration ; and he has no other mode of 
preventing that execution than by pleading and going down to 
trial. The queftion on this demurrer was cxprefsly decided in 
Welch v. Craig , 8 Mod. 373.; 1 Sir. 680. S. C. where the Court 
were clearly of opinion that no ailion of debt would lie on a 
promiffory note. 

Bay ley > Serjt. contra. It is a general principle thit where a 
man enters into a contrail on a fuflicicnt confideration for the pay- 
ment of a fum of money, the party with whom the contrail was 
made may maintain an ailion of debt thereon. On this princi- 
ple it is that aitiorfs on fimple contrail or on fpccialty equally 
proceed. Lord Chifif Baron Corny ns introduces his title of Debt on 
Contraft by faying, “ Debt lies upon every exprefs contrail to pay a 
fum certain.” Cam. Dig. tit. Debt (A. 8.) And if debt cannot be 
maintained by the payee of a promiffory note againft the maker, it 
certainly is thc'bnly cafe of an exprefs contrail where it cannot. To 
found the aition of debt there rnuft indeed be a fufficient confidera- 
tion. In fomc cafes the tonfideration muft be averred, in others it is 
implied from the inftrqment itfelf. In fimplc contrail, generally 
fpeaking, it muft he averred, and in that refpeit there is no dif- 
trailion between debt and aff.imffi ; whether the averment be 
neccffary or not, depends upon the nature of the contrail, not upon 
the form of ailion. Where the contrail is founded on fpecialty 
the confideration is implied ; therefore in covenant for payment 
of a fum certain, or in debt on hond, the comideratioa need not 
be averred. There are certain privileges peculiar to * bill of ex- 
change ; 1 ft, although a chofe in aRion it may be affigned, and the 
affignee may maintain an ailion thereon ; 2dly, though a fimplc 
contrail, the confideration is implied from the nature qf the inftru- 
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mffnt. 1 Even in aJfurHpftl therefore on a bill of exchange the con- 
fiHtration is never flaied. It appears from the cafes of Clerhe v. 
Mur fin, 2 Ld. Raym. 757, and Potter v. Pearfon, 2 Ld. Raym. 
759, which were before the flatute 3 Sc 4 Aune % c. 9., that the 
only objedion then made to declaring upon a promiffory note was, 
that thev did not imply a confideration though bills of exchange 
did. Then came the flatute of Anne j the effed of wbic^i was to 
put protniffory notes upon the fame footing with bills of exchange. 
The cafe of Rumball v. Ball , 10 Mod. 38. came before the Court 
foon after the palling of that flatute. ‘ That was debt upon a pro- 
miffory note, no objection was taken to the form of the adion, 
and the Plaintiff was allowed to recover. And in 1 Mod. Entr. 
312. pi. 13. (<3) it is faid, “ In an adion of debt on a protniffory 
note, the Defendant demurred to the declaration, anti tj|e qudlion 
was, whether an adion of debt would lie ? it was faid, that it 
would not lie againfl the indorler, hut that it would lie againfl the 
drawer.” With refped to the cafe of Welch v. C/ .i/y, it is not cx- 
prefsly flated in either of the reports, againfl whiih of the parties to 
the note thp adion was brought. Put it may be obferved, that the 
counfel in fupport of the demurrer infilled on this diflindion, that 
debt would not lie againfl the indorfer though it would againfl the 
drawer ; which fhews that the adion in that cafe was not brought 
againfl the maker, and affords ground to infer the prevailing opi- 
nion of the time that if it had been brought «againfl him it might 
have been funported. The undertaking of the maker differs fub- 
flamially from that of the indorfer ; fince tlje former undertakes to 
pay ahfolutcly, wdiercas the latter only undertakes to pay upon 
the default of the maker. Between the payee and^lie maker, there 
is a privity of contrad : and the ground on which it was held in 
Anon. Hard. 483. that debt would nbt lie againfl the acceptor of a 
bill of exchange, was, that his contrad was collateral ; admitting 

Ct 

that it would lie againfl the drawer. The cafe of Rudder v. Price, 
1 H Bl. 547. was debt on a protniffory note payable by in flat I- 
* mecits, and the declaration was demurred to by Mr. Juflice Law- 
rence, then at the bar, becaufe it appeared that the lafl inflailment 
was not due. But neither at the bar or on the bench was it ob- 


(a) In the fame page however, pi, 14. it 
it obferved, that the words of the flatute of 
3 Anne are, that the party “fliill recover 
4 damages which ftiew* that an fi&ion of 

debt will not lie, becaufe damages are never 
recovered ,in debt^-^and in pU 15, it is 

♦ *3 


faid an a&ion of debt was neyer known to 
be brought on a bill of exchange or note/* 
though it is admitted in the fame placitum 
that indebitatus affumpjit will lie^n a note, 
for in fuch cafe the plaintiff may recover 
in damages* , 

jeded 
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jeded that debt was not the proper form of a&ion, though that * 
objection, had it been thought maintainable, would have afforded 
an obvious and eafy anfwer to the Plaintiff’s demand. A prece- 
dent of a declaration in debt againft the maker of a promiffory 
note is to be found in Morgan s Vatic Mccum y 458. The practice 
of difpenfmg*with a writ of inquiry in aClions of affumpfit , both on 
bills and notes, fhews that no objection can be railed to this fot;m 
of action on the ground of the Defendant being deprived of the 
benefit of a writ of inquiry where judgment has gone by 
default. 

Cur. adv. vidt. 

On this day the opinion of the Court was delivered by 

Lord Eldon Oh. J. The quefti'on in this cafe is, Whether 
an aCtion of debt will lie on’fuch a promiffory note as is ftated in 
this declaration, and between fuch parties as the Plaintiff and De- 
fendant in this fuit ? The Defendant, hy the tenor of that note, one 
month after date promifed to pay to the Plaintiff, or order, -8 /. 
value received in goods by him the Defendant ; and it is averred 
that the note fo made was, delivered to the Plaintiff, being firft 
figned by the Defendant. This is a note, therefore, with a confider-, 
ation apparent upon the face of it, and the adion of debt is 
brought by the payee of ,that note againft the perfon who made 
and figndd it ; not by thq indorfee againft the maker or the indor- 
fer. It was infilled for the Defendant, that under thefe circumftances 
the adion of debt wou^d not lie, and feveral cafes were cited in fup- 
port of that propofition. The cafe particularly relied upon was 
Welch v. Craig reported in 1 Str. 680. and in 8 Mod. 373. In 
the former report it is laid down generally, that before the ftatute 
no adion lay upon the note as a note, nor did an adion of indebi- 
tatus affumpfit lie upon a bill of exchange. * I fay, that it is there 
laid down generally ; for it is not ftated between what parties to 
the bill the adion is fuppofed to arife. The report then 
proceeds, “ the only remedy’given upon the note by the ftatute is 
the fame that was before on an inland bill of exchange.’* The 
inference therefore is, that debt would not lie on an inland bill of 
exchange. From this cafe, as reported, we are not able to colled 
who the perfon was that brought- the adion, whether the payee 
or the indorfee, nor againft whom the adion was brought, 
whether the - maker or the indorfer. The dodrine is laid down' 
without any circumftances enabling us to raajce a proper applica- 
tion of the cafe, and the conclufion which refults from the reafoning 
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there ufed is, that an a&ion of debt will not lie on ft promiflbry 
note between any parties, whether there be an apparent confider- 
ation or not. But it is impoffible to read the report of the fame 
cafe in 8 Mod. without perceiving that we ihould be in great 
danger of applying the cafe too generally if we were to hold it as 
clear law, that without any exception an indebitatus affumpft will 
not lie on a foreign bill, an inland bill, or a promiflbry note. In 
8 Mod. it was argued by the counfel, that debt would not lie 
againft the indorfer, but that 'it ‘'would lie againft the drawer. 
We (hall fee prefently whether there is any ground in the prin- 
ciples of the a&ion of debt for that diftin&ion. In that very argu- 
ment the reafon given why a general indebitatus ajfumpjit will not 
lie on a promiflTory note, is, for want of a corf deration. The 
Court are faid to have been “ clearly of opinion that no adtion of 
debt would lie on a promiflbry note declaring thereon,” and they 
ufe thefe expreflions, “ By the cuftom of merchants no remedy 
was given on foreign bills of exchange, but by adtion on the cafe ; 
the ftatute 9 Id 1 o W. 3. c. 1 7. has given the fame remedy to 
inland bills, and the 3 4 of Anne to promiflbry notes; an inde- 

bitatus ajfumpjit will not lie on a bill of exchange.” According to 
this report the Plaintiff had leave to difcontinue : it is therefore 
impoflibie for us to obtain a light of the record and fatisfy our- 
felves, whether the adtion was brought by the payee againft the 
maker, or by any otherperfon Handing in any other relation, or 
whether there was any apparent conflderatipn on the face of the 
note. But it is obfervable, on the two reports taken together, that 
the reafon for holding that debt would not lie, was founded on 
the analogy of promiflbry notes to inland and foreign bills of ex- 
change. If, therefore, it be 'true that an adtion of debt brought 
by the payee of an inland or foreign bill of exchange againft the 
drawer of fuch bill, will lie, it will remain to be confldered whe- 
ther the analogy will not require us to hold in the cafe of a 
promiflbry note having an apparent ‘confideration, that an adtion 
of debt will lie if brought by the payee of fuch note againft the 
maker. The cafe in Hardres feems to open the principles on which 
this cafe muft be decided* The effedt of that cafe, and of Pearfon 
v. Garret , Skin. 398. are very accurately expreffcd in Com. Dig . 
fit. Debt. (B). Xord Chief Baron Comyns after having- faid that 
debtlie6 upon every exprefs .contradt to -pay a fum certain (a\ 
and alfo, that it lies, though there be only an implied contrail (3), 


(•) Tit. Dill (A. 80 (J) Tit. Dtbt (A. 9 .) 


thus 
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thuft ftates the principles of thefe cafes: “So debt does HOC Eft * 1 800. 
upon a bill of exchange againft; the acceptor ; for the acceptance BiVhp/ 
binds him by the cuftom of merchants, but does not raife a duty, y 
R. Hard. 485. So it does not lie upon a note to pay, without 
confideration ; though alleged that it binds by cuftom, R. Skirtn. 

398.” The cafe in Hardres was debt againft the acceptor of a bill ; 
and the Court in declaring.their opinion, that tht a&ion will not 
lie, fay, ** The acceptance does not create a duty, no more than a 
promife made by a ftranger to pay, SsV. if the creditor will forbear 
his debt. And he that drew the bill continues debtor notwith- 
Handing the acceptance, which makes the acceptor liable to pay it.” 

As the reafoning, therefore, ftated in this cafe againft the liability 
of the acceptor in an a£tion of debt, is this, namely, that his fixa- 
tion is analogous to that of a perfon who takes upon himfelf an 
obligation to pay that which is not his debt, but the debt of another, 
it is clear, that the Court confidered the drawer himl'clf as owing 
the debt or duty, though no debt or duty were raifed againft the 
acceptor. Looking at the efied of a bill of exchange, it feems 
very reafonable to hold, that although the acceptor b*e primarily 
liable, yet that he is not liable for his own debt, but for that of 
another. The drawer owes the debt ; and if the drawee refufe to 
accept, an a&ion may be immediately brought againft the drawer (a). 

If the drawer does accept, the tranfa&ion amounts to no more than 
an undertaking on his part to pay the debt of the drawer, and on 
the part of the holder to refort to the acceptor, to be paid out of 
the effe&s of the drawer in his hands, before he reforrs to the 
drawer himfelf. With refped to promiffory notes the books fay, 
that when they are indorfed by the payee, they refetnble bills of ex- 
change. But this is rather inaccurate with reference to the cafe 
before us. For though the payee, by making himfelf an indorfer, 
affumes the chara&er of drawer, and the maker aflumes that of an 
acceptor to certain purpofes, yet with refped to the queftion, Who 
owes the debt 1 where tfiere is an apparent confideration, the perfon 
who owes the debt is ftill the maker of the note, as well as the 
drawer of the bill of exchange. Here, therefore, Lord Coke 1 s 
maxim may very properly be applied nullum Jtmile ejl idem . Agree- 
able to this is Hard* $ cafe, Salk. 23. where it is faid that inde- 
bitatus ajfumpjit will not lie againft the acceptor of a bill of ex- 
change, for his acceptance is but a collateral engagement, but that 
it will lie againft the drawer, for he is really a debtor by the 

(«) Matartj *. Brtwm, t hr. 949. 4 S. C. Bright ». Furrier, Bull. N. P. 

0169. Mifferd v. Major, Dtug. 54. Steelman v. Gteth, B/f.N.P. Caf. 5. 

receipt 
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1 800. ; receipt of the money. So alfo in Hodget v. Steward, Slim. 346. 

Ljrv ~ tjJ V' it is allowed by the Court that debt will lie againft,the drawer of a 
bill of exchange for value received ; and the reafoa given is, “ but 

VovNa. tjjis is for the apparent confideration.” Now, in point of fad, has 
not this principle been applied to promiffory notes where there has 
been an apparent confideration ? In Rumball v. Ball the Plaintiff 
was allowed to *ecover in debt on a note which from its tenor was 
clearly a promiffory note within the ftatute. Indeed, if it be true 
that an adion of debt will lie againft ihe* drawer of a bill of ex- 
change in favour of the payee, it feems to me to be the neceffary 
effed,of the ftatute of Anne, which puts notes on the fame footing 
with bills of exchange, that debt may be maintained by the payee 
of a promiffory note againft the maker. That ftatute makes a 
diftindion between the remedies which it gives to the payees and 
the indorfees : it enads, that the payee may maintain an adion 
upon the note in the fame manner as he might do upon any in- 
land bill of exchange againft the perfon who figned the fame, and 
that the indorfee may maintain his adion either againft the perfon 
who figns fuch note or againft any of the perfons who indorfe the 
fame, in like manner as in cafes of inland bills of exchange. If, 
therefore, he to whom a bill of exchange for value expreffed is 
made payable, may bring an adion of debt agapift the perfon who 
figned it, it follows from the very words of th? ftatute, that he to 
whom a promiffory note, having an apparent confideration, is made 
payable, may have the fame*remedy of debt againft the perfon 
who figned fuch note. I take no further notice of the cafe of 
"Rudder v. Price than to obferve, that though it was argued for 
the Defendant by a perfon of great abilities, it did not occur either 
to him or to the Court, to obferve that, whether the inftallments 
on the note were due or not, ftill the form of the adion was mifi- 
conceived. 

Under thefe circumftances, the Court is of opinion, that in this 
particular cafe the adion of debt may be maintained. Wc do not 
fay how the cafe would ftand if the adion were brought by any 
other perfon than he to whom the note was originally given, or 
againft any other perfon than him by whom it was figned and 
made, or if the note itfielf did not exprefs a confideration upon the 
face of it. 

Per Curiam , 


Judgment for the Plaintiff. 
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Laing v. Raine, One, 


a Rule nift having been obtained for fetting afide a judgment 
entered* upon a warrant of attorney under a judge’s order, 
upon the ground of the order having been obtained without any 
affidavit of the fubfcribing witnefs to the warrant of attorney ; 
Shepherd Serjt. now (hewed c^ufp and relied on an affidavit by the 
Plaintiff’s attorney, which dated that the warrant of attorney 
was given to fecure a fum of money payable by indalj- 
merits ; that the deponent being under a difficulty to procure the 
fubfcribing witnofs at the time when one of the inftallments became 
due, applied to the Defendant himfelf, and after dating his diffi- 
culty, propofed that the Defendant ffiould acknowledge the warrant 
of attorney “ fo as to enable the deponent, if it ffiould become 
neceffary, to enter up judgment thereon,” he giving the Defend- 
ant time to pay the indallments then due ; that the Defendant 
agreed to this propofal, and that the indallment not beihg paid 
within the time, judgment was entered up. 

Williams Serjt. in fupport of the Rule cited Abbot and Another 
v. Plumbe , Doug. 216. ijnd infided that the Defendant’s acknow- 
ledgment would not av^il (a), though he allowed, that where a 
Defendant agrees to admit an indrument, the evidence of the 
fubfcribing witnefs m^y be. difpenfed with. 

Lord Eldon Ch. J. and Heath J. were of opinion, that upon 
a fair condrudliorf pf the affidavit it appeared that the Defendant 
did not fimply acknowledge the indrument, but agreed that the 
Plaintiff ffiould adt upon it as'if the witnefs himfelf had been 
produced. 

RoOke J. feemed to entertain fome doubts upon the fubjedt. 

Rule difcharged. 


1800. 


Feb. 5th. 

If A. agree 
to acknow- 
ledge an old 
warrant of 
attorney 
given by him 
“ foas to en- 
able B. to 
enter up 
judgment 
thereon, 0 
judgment 
may be en- 
tered up 
under a 
judge** order, 
without an 
affidavit of 
the fubfcrib- 
ing witnefr. 


(a) Recognised per Lawrence J. Barnu v. Trompewfiy, 7 T. R> 267, 


Vol.ii. 
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1800. 


F*&. ;th„ 


The Keepers and Governors of the Poffeflions, &c. 
of Harrow School v. Alderton. 


Id an a&ion 
of walte on 
th^ tfaiutc of 
Gioucejisr 
again it te- 
nant for 
years, for 
converting 
three clofes 
of meadow 
into garden 
ground, if 
the jury give 
only one 
farthing da- 
mages for 
each clofe, 
the Court 
will give the 
Defendant 
leave 10 
enter up 
judgment 
for himfelf. 


rpms was an a&ion of wafte on the ftatute of Gloncejler , for 
ploughing up three clofes of meadow land, and converting the 
fame into garden ground, and building thereupon, to the damage 
of the Plaintiffs of 500 /. Plea, {Slot guilty ( a ). 

The caufc was tried before Heath J. at the Wejlminjlcr fittings 
ffter laft Trinity Term, when the jury found a verdid for the 
Plaintiff with three farthings damages, being one farthing for each 
clofe. 

In the Michaelmas Term following, Gockcll Scrjt. obtained a 
Rule, calling on the Plaintiff to Ihew caufe why the judgment 
fhould not be entered up for the Defendant, on account of the 
fmallnefs of the damages recovered, on the principle that dc mini- 
mis non curat lex ; and cited in fupport of the application Bro. Abr. 
tit. Wajlc , pi. 123. Co. Lit. 54. a. 2 Injl. 306. Cro. Car. 414. 452. 
Finch's Law, lib. 1. cap. 3. f. 34. adopted 3 Black. Com. 2 28. 
Vi n. Abr. tit. Wajle N. and Fuller's N. P. 120. 

Shepherd Serjt. now fhewed caufe. There are two fpecies of 
wafte, that which confiftis in the abuie qf the thing in which the 
wafte is committed, and the confequent deterioration of its value ; 
and that which changes the nature of the thing itfelf. In wafte of the 
firft kind, if the damage be very finall, it may be right that no 

a&ion fhould lie, becaufe the deterioration is^tlie effence of the 

# 

wafte. But where the wafte confifts in the alteration of the pro- 
perty, that alteration is the eflence of the wafte. If then the 
•amount of pecuniary damage be the criterion of this kind of wafte 
tilfo, the diftin&ion will no longer cxift ; for it will then be the 


deterioration of value, and not the alteration of the property which 
will conftitute the wafte. It is clear that* “ if the tenant convert arable 
land into wood, or e converfo , or meadow into arable, itisj for it 
changeth not only the courfe of his hufbandry,but the evidence of 
his property.” Co. Lit. 53. b. though it be for the advantage of the 
leflor, Dyer, 35. b. Hob. 234. 2. Leon. 174. per Periam ]. and 
Owen , 67. All the cafes in which the Rule contended for has 
prevailed, have been cafes of deterioration of property } and 
though the Court will not allow the judgment to be entered for 

(a) For precedents of pleadings in this a&ion, fee Cc.Ent. tit. Wafte tft Reft Ent. 
fame title. 
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the Plaintiff where the damages in fuch a cafe are fmall, yet 1 800. 
though the damages be fmall in this cafe, where the nature of the 
property itfelf has been changed, they will not deprive the Plain- kor«, tit- 
tiffs of a judgment by which they are entitled to recover the land [a). o/ s ^^° w 
The obfervation of Bratton, lib. a. c. i 8. f. 12. fol. 21 6. b. that vaf- *• 

.... . . . J . Alphutok. 

turn enU injuriofum nift vajlumita modicum fucrit, propter quod non Jit 
inquifitio fac'tenda feems to be confined to cafes of deterioration; for he 
is there only fpeaking of the tenant, who in taking ejlovcrs Ji mcn- 
furam excedat utendo cl capiendo ultra rationabile cjloverium fuum> 
utitur quafi in alicno. It is alfo to be obferved, that where wafte 
is found to have been committed in feveral places, the Plaintiff is 
entitled to recover the thing wafted, notwithftanding the fmallnefs 
of the damages, 14 //. 4. 11. b. Bro. Abr. tit. Wajle , pi. 70. 

Lord Er.DON'Ch. J.* I confefs, that when this application was 
firft made, I was not aware, that under the circumftances of the cafe 
the Defendant was entitled to demand judgment : but my Brother 
Heath has Satisfied me that the application is fupported by the current 
of authorities. I do not indeed fee precifely on what ground thofe 
decifions have proceeded; though I can eafily conceive rftany cafes in 
which it may be extremely unconfcientious for a Plaintiff to take 
advantage of his judgment, where fuch fmall damages have been 
recovered as in tlvs cafe. As, if the owner of land fuffer his 
tenant to lay out money upon the premife?, and then bring an 
a&ion of wafte to recover poffeffion when the land may have been 
improved to tep times the original value. The cafes do not 
appear to authorize the diftin&ion contended for by my Brother 
Shepherd. Whether the wafte committed be by alteration of 
the property, or by deterioration, ftill the jury, in eftimating the 
damages, take into confideration the injury which the Plaintiff has 
fuftained; and in this cafe the jury have eftimated the damage 
which thefe Plaintiffs* have fuftained, by the alteration of their 

(*) By the (latute of Glouctjlfr, 6 Ed* I. cf that the Plaintiff fhould recover the ward. 
t, 5. if tenant for life or years do walte, he *' fhip, (5V. without damages, because the 
lhall forfeit the place* waded, and treble << wardlhip was worth more than' the da~ 
damages ; if a guardian, he (ball forfeit h^s «« mages of the place wafted,” / 7 /s. Abr . 
wardlhip, and lhall render damages to the WaQe % pi. I.j.6. It does not, however, neccf- 
heir if the wardlhip forfeited be not fuffi- fari)y fol i ow f rom t hi s cafe, that where fmall 
cient to fatisfy the damages. In Hit. 34 id. damages arc found againft tenant for life or 
3. an infant having brought walte againit years, the Plaintiff fhall recover the plact 
his guardian, damages were found to the 
value 4 »f twenty-one pence ; and it was 
contended, that for the fmallnefs of the 
value it fliould not be adjudged wafte. The 
Court upon great confidtntion awarded 

*3 


•wajhffc without damages ; and indeed it was 
laid down fo early as Pa/cb. 8 Ed. 2. that in 
fuch cafe the Court can never award one 
without the other, Fit%, Abr. Ifajk, pi. in. 


property, 
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i8oo> 

The Gover- 
nors,^. 
of Harrow 
School 


v. 

Aldrrton. 


property, at three farthings only. The Courts of Common Law 
feem to have entertained a fort of equitable jurifdidtion in cafes of 
this kind. 

Heath J. This do&rine prevailed as early as the time of 
Braid on y who wrote before the ftatute of Gloticcjicr. With refpedt 
to the diftin&ion taken, there is no reafon why pecuniary dama- 
ges fhould not be affeffed for the alteration of property as well as 
for the deterioration. Thus, if a tenant convert a furze-brake in 
which game have bred into arable or pafture, by which its real 
value would be improved, but its value to the landlord depreciated, it 
would be the bufinefs of the jury to affefs damages to the landlord 
thereon. 

Rooke J. 1 am of the fame opinion. 

Rule abfolute. 


/Vi. 5 th. 


Ex parte Evan Evans. 


If by abufe 
of the pro- 
cefs of one 
ofrheffcurts 
at Wefiminjier 
a fheriff *s 
officer extort 
a promiflbry 
note from a 
fuitor, and 
then declare 
upon that 


rjpins was an application under the Lord’s a£t 32 Geo. 2. c. 28. 

f. 11. (a) for an order to punfth two fheriff’s officers for extor- 
tion, and to Hay their proceedings in an a&ion againft the petitioner, 
with coils. By the affidavit on which the application was founded, 
it appeared that the petitioner having fued procefs of quo minus out 
of the Court of Exchequer , applied to one of thefe officers to arveft 
a perfon in Oxfordfhire , and propofed to give him ten guineste if 


note in ano- 
ther cf the 
Courts at 
Wiftminfttr , 
the latter 
Court cannot 
interfere 
fummarily 
to puniih the 


he fhould fucceed in making ^he arreft, but nothing in cafe he 

I f 

fhould fail; that the other officer, who was the principal, refufed 
this propofal, but infilled on, and had his regular fee of one guinea ; 
that the two officers then effected the arreft, and havine: fo done, 
demanded the ten guineas which had, been offered in the manner 


3*G« U z. dcr above-mentioned, and obliged the petitioner to give them his 
e. *8./. 11. note f or t h at f um . that on this note the petitioner was fued in the 


Mayor’s Court at Oxford , but the proceedings there were afterwards 
flayed, on the petitioner giving the officecs a new note for the 


(a) By that fedior, “ for the more 
91 fpterfy puniftiirg gaolers, bailiffs and 
99 others, employed in the execution of pro- 
“ cefs for extortion and other abufes in 
99 their refpedive offices and places,” upon 
the petition of ary perfon arrefted by any 
procefr, complaining of exs&ion or ator- 
lion by any gaoler, fcfr. " unto any of his 
9t Majefty's Courts of Record at Weflminfttr 
u from whence the procefs iffued by which 
•• any perfon who (hall fo petition was ar- 
99 reded, or under whole power or jurif- 

I 


99 di&ion any fuch gaol, prifon, or place is,” 
fach Court is authorized '< to hear and 
** determine the fame in a fummary way, 
•' and to make fuch order thereupon 
99 for red re fling the abufes, which (hall 
99 by any fuch petition be complained 
11 of, and for punilhing fuch officer or per- 
“ fon complained againft, and for Asking 
99 reparation to the party or parties injured, 
99 as they (hall think juft, together with the 
“ full cofts of every fuch complaint.” 


above 
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above fum, and that on this ltR.a^te an a&ion was commenced 
in this Court. 

WUlianu Serjt. moved this on the ground of its being an abufe 
•of the procefs of this Court, and within the provifionsof 32 Geo. 2 . 
c. 38. f. 1 1. 

Sellon Serjt. (hewed caufe againftthe Rule Niji t and infilled that the 
Court had no authority to interfere in the way defired, inafmuch a*, 
if an abufe of any'proaefs had taken place, it was an abufe of the 
proccfs of the Court of Exchequer. 

Lord Eldon Ch. J. on this day faid, We have looked into 
the ad of parliament, and are fatitfied that we have no jurifdidion 
in this cafe. The fummary power of ‘interference is given to the 
Court from whence the procefe iffues ; wq therefore can take no 
notice of this application. • 

Per Curiam , Rule difeharged. 




* 


Wxt arts 

* 


Iles and Others v. Boxall. 


Fib* Jtfc. 


yvEBT on bond. 

On oyer craved by the defendant it appeared from the recital 
of the condition that by an ad of parliament of the 37 of Geo. 3. for 
dividing, allotting ant? enclofmg the open and common fields, &c. 
in the»parifh of Croydon in Surry , the Plaintiffs who were appointed 
commiffioners, were direded to make an allotment of land 
to theperfon or peffon? entitled to th^redorial tithes of commons 
and waftes within % faid parifh in lieu of fuch tithes that it 
was alfo provided by the faid ad that thofe whofe claims fhould 
not be allowed by the commiffioners, and any three or more whofe 
claims fhould be allowed by "the commiffioners but who fhould 
objed to the allowance of the claims of other perfons, might pro- 
ceed to trial of his or their claims at the affizes for the county-in 
a feigned caufe to be carried on between the perfons claiming and 
any one of the commiffioners difallowing their claims, #or the per- 
fons otjjeding to the allowance of fuch claims ; that the Defendant 
claimed to be entitled to the redbrial tithes of the faid commons 
and waftes, and his claim was allowed ; that other perfons having 
alfo claimed to be entitled to certain proportions of the fame tithes, 
and having objeded to the determination of the commiffioners re- 
fpe&ing the Defendant’s claim, refolved to proceed to trial, and de- 
livered iflues accordingly, that ** although the faid Plaintiffs were 
> You II. A a enabled 


* 
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enabled by the faid ad to reimburie themfelves the cofts of adions 
brought againft them as therein is exprefled, yet as they confidered 
the queltion refpeding the faid tithes not to be of that public nature 
which would authorize them to defend the adions concerning the 
fame at the public charge,” they required the defendant to in- 
demnify them from all expences attending the fame, *and which 
he agreed to do, and for that purpofe entered into the bond ; the 
condition of which was to indemnify the Plaintiffs from thofe ex- 
pences. 

The Defendant pleaded j 1 ft, non tjl faflum j adly, the ad of par- 
liament authorizing the commiftioners to fet out an allotment by 
way of compenfation to the owners of redorial tithes in the firft 
place, and then to divide the reft of the lands among the perfons 
entitled thereto, the material claufe of which, after direding that 
the claims of the different perfons concerned in the divifion and 
allotment, in cafe of the determination of the commiftioners being 
difputed, fhould be fettled in manner before ftated in 'the recital 
of the condition, provided, that in order to raife a fuflicient fum of 
mcney to defray the charges and expences of obtaining and palling 
the ad, and of carrying it into execution “ and of defending any 
adion or addons which might be? brought againft the faid com- 
miffioners or any of them, and all other the charges and expen- 
ces arifing and accruing in the carrying the faid ad into execu- 
tion,” it Ihould be lawful for the commiffioners “ to make fale 
by audion of fuch part or^parts df the faid commons, marihes, 
heaths, waftes, and commonable woods, lands and grounds, as they 
fhould deem fuflicient for the purpofes aforefaid.” * The plea then 
went on to ftatc that the Defendant, in purfuance of the faid ad, did 
deliver to the commiftioners a claim in writing to the redorial 
tithes of all the commons, &c. within the faid parifh of Croydon , 
which was allowed by them ; that certain other perfons afterwards 
claimed to be entitled to certain proportions of the fame tithes, which 
claims were disallowed by the commiftioners ; that thereupon after- 
wards and tfefore the making of the faid writing obligatory three 
fevcral feigned adions were brought againft one of the commiffion- 
ers, and which faid adions at the time of making the faid writing 
obligatory were refpedfveJy depending in the Court of King's 
Bench, apd the feveral plaintiffs refpedively intended to proceed 
to the trial of their refpedive claims at the next aftizes for the 
county of Surry, of all which faid feveral premifes the Plaintiffs, 
fo being fuch commiffioners as aforefaid, had notice. And 

• thereupon 
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thereupon afterwards whilft the faid a&ions were fo depending as 
aforefaid, and before the trial thereof, to wit, on, fcfc. at, &c. thefaid 
Plaintiffs, under colour of their office as fuch commiffioners, did 
unlawfully and unjuftly exadt and require of and from the faid 
Defendant the faid writing obligatory in the faid declaration men- 
tioned, with the faid condition thereunder written. And the faid 
J. F. (the commiffioner mad§ Defendant in the faid fuit) did then 
and there refufe to pVoceed in the defence of the faid a&ions uniefs 
the Defendant would maks and enter into fuch writing obligatory 
as aforefaid ; and thereupon the faid Defendant, in order that the 
faid J. F. might proceed in the defence of the faid a&ions, did then 
and there make and enter into the faid writing obligatory in the 
faid declaration mentioned with the faid condition thereunder 
written : which faid wrifing obligatory for the caufe aforefaid was 
and is wholly void in law. And this he is ready to verify. Where- 
fore he prays judgment if he ought to be charged with the faid 
debt by viitue of the faid writing obligatory, with this, that the De- 
fendant will alfo verify that the means provided by the faid a& 
were and are fufficient to enable the faid commiffioners* to defray 
the cods of defending the faid -adions, and all other the colts 
charges and expences arifmg and accruing in carrying the laid ad 
into execution, 

The Plaintiffs in jheir replication tendered iffue on the firft 
plea, and demurred generally to the fecond. The Defendant joined 

in iffue and demurrer. 

• • 

Bejl Serjt. in fupport of the demurrer obferved that the 
queftion was. Whether the commiffioners were juftified in taking 
this indemnity bond ? He was proceeding to argue that the only 
ground on which the plea could be maintained was, that the bond 
had been obtained by durefs ; but that durefs in law is fuch a re- 
ftraint as deprives a mam of the power of acting for himfelf, not 
fuch a refltraint as merely affe&s his intereft (a) : and if it was to 
be contended that the bond was obtained by fraud, that the Defend- 
ant muft feek relief in a Court of Equity. lie was then flopped 
by the Court. 

Palmer Serjt. contra . It is a principle of law that no pub- 
lic officer can carve out to himfelf an advantage in his official ca- 


(«) Vidt i In/- 483 tod 1 til Cm 130. 
,ji. but Lord Chief Baron Comjnu irt hi* 
D'gtfi, tit. Ofctr, (H.) in treating of e.x ac- 
tion by ao officer, cite* 3 I*ft- M9> w fliew 
that toy bond eyafled from the fuhjtft to 
the Sling or other pe r fon, to «-j that which 


by law he in bound to do to the King, is 
void, and then adds “ and the defendant 
Khali p'lad du.ro this latter petition, how- 
ever, is not fupported by 3 lnjl . 1^9. to 
which he refers gcnetally for the whole fen- 
tfncc. 
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pacity. Iumpfun v. Bathurjl , ife/. 52. (5). That cafe does not pro- 
ceed on the principle of duief>, but that the bond taken by the 
Sheriff being extorfivc was void at common law. Now a perfott 
ading under a judicial .authority, delegated to him by ad of parlia- 
ment, is under as great an obligation to do his duty as an officer 
•who derives his authority from the common law. The’commif- 
iioners have no option, but muft joip the iflfue when tendered to 
them, and defend it when joined. If it werd not fo, many of the 
claimants who are poor, and whofe rights are Imall, might be de- 
prived of them altogether in conference of -the expcncc attending 
the .litigation. The commiffioners have no more light to demand 
a bond before they join ifluc than an under-ftieriff has to demand 
his fees before he executes procefc ; which he canuot«do. lieJcolt\ 
cafe, 1 Salk. 330. 

Lord Eldon Ch. J. The commiffioners have a right to fay, 
** we are doubtful whether under the provilions of this ad we 
can in this particular cafe be ic-imburkd the expenccs of the fuit 
out of the fund provided by the ad : either compel us to defend 
the iflue 'by obtaining a mandamus from the Court of King's 
Bench, or give a bond to indemnify us agairift the expences which 
we may incur.” If the Defendant pays the expences of the fuit 
according to the condition of his bond, he will then be entitled to 
fland in the place of the commiffioners, and, may compel them to 
re-imbuile him by a file of land, if they would have been war- 
ranted in fo rc-imburfing themfclves. If they would not hare 
been warranted in fo re-imburfing tbemfelves, the Defendant is 
the proper perfon to pay the expences of the fuit.* I cannot but 
entertain a doubt upon thL ad. The property which was the 
iubjed of the ad confifted of lands «nd tithes. The commiffion- 
ers are dirtded to fet out c\ 1 lain allotments in lieu of tithes, and 
then to divide the left among rlie land-owhers. When they have 
fatisfied all the demands cf the tithe-owners, by fetting out for 
them their due proportion of land, it appears to me that any 
queftion arifmg among the tithe* owners, as to their refpedtve 
rights to the land given in lieu of tithes, muft be litigated at their 
own cxpence. The ad feems to fever the confideration of the 
tithes and of the land. Can it be contended, that if ieveral claim 
to be entitled to the tithes,, and the land owners admit the lands to 
be fubjed to tithes, that *the latter are to pay the expenccs of a 

(») Jf’itub. Rtp. 2C. 50. Wtncb. Entr. 334. S. C. alfo cited Popb. 176. 

12 litigation 
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liiigation among the former, in which they have no intereft ? It may 
as well be faid that if a difpute IhouM arj^ among the land-owners 
they would be entitled to have the expences of fuch difpute de- 
frayed out of the allotments in lieu of tithes. 

Per Curiam , Judgment for the Plaintiffs? 
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(In the EXCHEQUER CHAMBER). 

II. J Jeard and Arabella his Wife v. Webb and 

• • 

Another ; in Error. 

/ ’T'he record in this cafe, after Hating m the ufual form the aj>- 
pointmentof attornies by the Plaintiffs below, (the Defendants 
in error,) and aflb by Arabella Beard the foie Defendant below, 
(and one of the Plaintiffs in error,) proceeded to fet out a decla- 
ration by bill in the Kings Bench againft the latter for goods fold 
and delivered, money paid, lent, had and received, and on an 
account ftated. To this the pleas were ; iff, Non affuwpfit ; adly, 
that the Defendant was covert of one H. Beard ; 3<JIy, a^fet-off. 
The replication took iffue on the nrft plea, and anfwcrcd to the 
fccond, “ that although true it is that (he the faid Arabella before 
and at the time of the making of the faid feveral promifes and 
undertakings in the faid* declaration mentioned, and each of them, 
was, and yet is the wife'of, and married to the faid H. Beard y as 
the faid Arabella hath in her faid plea, fecondly, above pleaded in 
bar, alleged j yet for replication in this 'behalf, the Plaintiffs fay 
that the city of London is an ancient city, within which faid city 
there is and from .time whereof, &c. there hath been a cuftom 
ufed and approved of ; that is to fay, that where a feme-covert of 
a hufband ufeth any craft in tile faid city on her foie account 
whereof her hulband meddleth nothing, fuch a woman Ihall 
be charged as feme-foie^ concerning every thing that touch- 
eth her craft ; and that the faid Arabella before, and at the time 
of the making of the faid feVeral promifes and undertakings of the 
faid Arabella in the faid declaration mentioned, ufed the craft of 
an upholfterer in the faid city, on *her foie account, whereof the 
faid H. Beard during all the time aforefaid meddled nothing 
within the faid city of London , to wit, at, and that the faid 
goods, Esfr. were fold and delivered by the faid Plaintiffs to her 
the laid Arabella , the wife of the faid H. Beard , as ufing the craft 
aforefaid, within the faid city, on her foie account as aforel^d.” 
There were fimilar averments refpe&ing the money paid, lent, had 
Vol. II. B b and 
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£ud received, and account ftated. On the plea of fet-off iffbe was 

B& »* tendered. The rejoinder, after protefting that there was no fuch ** 
cuftom as that mentioned in the replication, tendered iflue on the 

* i* flt 

Error. Plaintiffs* averment that (he carried on the trade of an upholflerer 
on her foie account, and joined iflue on the fet-off. The rebutter 
was a joinder in the iflue tendered by the rejoinder, Upon the 
trial of thefe iffues the jury found, as to the firft, that the faid 
Arabella did undertake, Ssfc. As (o the fecond, that fl»e did “ ufc 
the craft of an upholflerer in the city of London* within mentioned, 
according to 'the cuftom of the faid city, on her foie account, 
whereof her hufband the within-named H. Beard meddled no- 
thing and as to the third, that the Defendant had no fet-off. 
•On this finding judgment was entered up for the Plaintiffs in the 
■King's Bench. 

Arabella Beards (the Defendant below,) together with herhuf- 
band H. Beard, having brought a writ of error in this court afligned 
for errors, that the Plaintiff’s below “ declared againft her the faid 
Arabella as a feme-file in the court of our faid Lord the King before 
the King himfelf, whereas by the law of the land no fuch adtion 
could or can be fupported againft the faid Arabella in the faid court ; 
and alfo that the faid Arabella appeared in the faid fuit and pleaded 
■by r. W. her attorney, whereas by the law of the land the faid 
Arabella could not during her coverture make an attorney in the 
.faid court without the faid H. Beard her ‘faid hufband ; and alfo, 
that the faid H. Beard fliould have been joined in, and made a 
.party to, the faid 4 iit.” Joinder in error. • 

Wigley for the Plaintiffs in error. It is a fettled principle that 
a feme-covert foie trader cannot be fued upon* the cuftom of the 
city of London anywhere but in the city courts, bccatii . that is a 
cuftoih regulating the proceedings of thofe courts. Upon this 
Stanton s cafe, Moor , i 35. and Bohun , Pi ivil. Lond. p. 8 3. are exprefs j 
and in the firft of thefe books Fenner cited I Ed. 4. in fuppert of 
this dodtrine. At the end of the report in Moor there is 
another cafe refpedting a cuftom of the city of London , where 
Fleetwood Serjt. and Recorder of Loirdon , on moving for a proce- 
dendo , faid, that the “ Common Pleas could not do right upon the 
faid cuftom,” and therefore it was granted him. So in Langham 
v. la Femme de John Bewett, Cro. Car. 68. a return to a habeas corpus 
■cum caufd to remove a caufe from the city court being that the 
Wife was fued as a feme-file merchant, Hutton, Harvey, and Crokc, 
Js. were of opinion “ that it was fuch an adtion and caufe where- 
M with this Court (C. B.) ought not to meddle nor take conuzance, 
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“ nor can give the party relief although he hath good c'aofe o£ ‘ *8oo. 
“ fuit ; for in London they are judges of their own cuftoms, and ! b SA „ 0 
“by intendment will proceed in their courts there according to 
“ their cuftoms and not otherwife, and therefore we ought not to Er«w* 

“ take away their privileges, nor remove the adion out of that 
“ court.wlierc we cannot give remedy in this.” The fame law 
■ is laid down by Lord Mansfield and Tates J. in Lavie v. Philips , 

3 llur. 1 776. 1 Bl. 570. S. C. and agrees with Offley v. John- 
Jon, 2 Leon. 1 66. This was again a tied upon in Pope v, Faux and 
Wife , 2 Bl. 1060. The moil modern recognition of this law is to 
be found in Cawdell v. Shaw , 4 Perm Rep. 361. and in the cale 
of Rcadc v. Frances Jewfon t jthcre cited by Buller J. The chfc of 
M or ct on v. Puckraan et U x or ^ 2 Kcb. 383. I Mod. 26. S. C. fhews, 
that though the cuftom.be admitted upon the record, yet the courts 
at IVeftminJlcr cannot try whether the trade be within the cuftom or 
not. In the prefent cafe therefore the jury have found that which 
is not a fubje& of inquiry in the court in which they found it. 

It is alfo obfervablc, that in all thfc cafes cited it is faid that the 
hufband ought to be joined for conformity; and Hycr^ zeji. b. 
is mentioned by Jljlon J. 4 Perm Rep. 364. as a Angular inftancc of 
the wife being fuffered to appear alone to prevent her being 
waved, the hufband befng banifhed ( a ).■ This being a cafe where 
the wife is liable* to execution, and where the hufband may 
therefore be deprived of her fellowfhip, the latter has adted right 
in joining in this writ of error. Hayward v. Williams , Sty. 254. 

280. Earl of Bedford' % cafe, 7 do. 8. and Hob. 225. (b) 

Wood for the Defendants in error. This cafe differs from thofe 
cited, inafmuch as the cuftom being here ftated on the record and 
admitted, the Court is not cillcd upon to take judicial notice of it. 

Indeed, the only cafe in which the cuftom appeared upon the 
record is Stanton's caff ; and there it was held that the adion might 
be maintained in the courts above. It is true, that if a party would 


•(a) There are two cafes ofl this fuhjett 
in Dyer, 271. A. one in the tevt ?nd one in 
the margin, neither of which, however, 
exa&ly correfpOnds with the deftriptibn 
fuppofed to be given by Aflo> J.in 4 Term 
Rif 364. The former wr-* debt on bond 
Sgainll bulh-nd and wife ; in which procefs 
was continued until the tyfriband was out- 
lawed and the wife waved ; the wife being 
then Jbrought in by procefs, fhewed the 
Qeetn’s pardtw* and the Court held that 
(be Should be difeharged from the lmprifon- 
mtppt but that the pat cm 1 couH not be al; 

5 


lowed, fince the wi fc alone could not fue a 
fare facias to compel the PI dntiff to de- 
clare ; and the pardon had a condition, tta 
quod tf fa fares re/la tn cur which (he 
could not do without htr hufband. Jn the 
latter cafe proCcfs in debt againfl hufbmd 
and wife having been continued to the 
exigent, the hufband appeared, but would 
not fuffer his wife to appear, and it was 
ruled that the wife migh* nuke an attorney 
to prevent her being waved. 

(A) Vide mam 18 Jpd, 4. 4! and JEd wards 
v, Stmf/on , 1 Ref/, Abt% 748* pi. 18. 

proceed 
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.proceed by foreign attachment, he an only avail himfelf of that 
•remedy in the city courts (*). But the cuftom ftated in this cafe is 
•very ftrong in its nature, and is, as was laid of the cuftom of ap- 
prenticcfhip in Stanton s cafe, pleadable everywhere. The words 
of the cuftom arc, that (he (hall be charged as a feme folc in every 
thing touching her craft ” the meaning of which is, that (lie (lull 
be charged, not in the city of London only, but all the kingdom 
over. Great mifchief might enfue if - this were otherwife : for a 
feme-covert foie trader, after having incurred a debt in London , might 
quit that city and fo defraud her creditors*. In I Ed. 4. (). Billing 
having aflerted that by the cuftom a fane might he fueJ in the 
fuperior courts without joining her baron, Littleton cited a cafe to 
the contrary ; but it is added, thal in the cafe cited the cuftom of 
London was not alleged ; ct idco, qiuerc. \Chambrc Baron ; 1 11 I Ed. 
4. 6. Danby J. obferves, that when an a&ion is brought on a 
cuftom, which cuftom lies in the conuzauce and allowance of a par- 
ticular jurifdi&ion, the a&iou on the cuftom is not maintainable in 
the fuperior court.] Mod ®f the cafes cited for the Plaintiffs in 
error, were f on motion for procedendo ; in which cafes the cuftom 
could not have appeared upon the record : for in declarations in 
the city court the cuftom is never averred; but the judges there 
take notice of the cuftom judicially, as thfe judges of the courts at 
Wejlminjler do of the common law. In Royjlon v. Ivory , 3 Keb. 
302. (A) a procedendo was awarded on the fuit 6f a feme-covert foie 
merchant ; and the Court of Kings Bench there (aid they muft be 
afeertained of their jurifdidioff, but if the cuftom.be alleged in the 
declaration it is fufHcient. The meaning of this feems to be, that if 
the cuftom appear to the Court above, that Court will enter- 
tain the caufe, and that if the cuftom had been alleged in 
in that cafe a procedendo would not have been granted. Neither 
in Caudell v. Shaw or in Read v. Jewfon was any cuftom alleged. 
With refped to the fecond objedion, that the hufband ought to 
have been joined, it may be alked, how the adion can be brought 
jgainft the hufband and wife, if the latter only is to be liable ? If 


» 


(a) To this cffeS fee Tun bill's cafe, l 
Snund. 67. Gilb. C. B . p. 209. id. 2. 
And this do&rine has lately been recognized 
in Ridge v. Hardcaftle , 8 Term Rep. 417. 
though fome authorities, Djer , 287. a. and 
lodge* s cafe, 2 Leon. 156. were there alluded 
to aa being the other way. 

(A) In Bobun Privil. Lend p. 188. and in 
Caudill v. Sha<w $ 4 Term Rep. 362, arguendo 
the cuftom is faid to have been alleged in 

H 


the declaration. The report in Ktble it very 
confufcd, but the reft >lc of it feenu to be, 
that the cuftom was alleged in the declara- 
tion below, but wat not returned open rhe 
writ by which the aQioti was removed ; that 
the Court doubwl whether they could Award 
a ptocedendo without fuch return, fioee it did 
not appear whether the Court below had 
jorifdi&ton; but that finding the cuftom 
alleged in the declaration they did award it. 

the 
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the judgment were againft both, the execution might go againft 
^ ot ^‘ Cur. adv. vult . 

Lord Eldon Ch. J. (after ftating the record) now delivered 
the judgment of the Court. — Suppofing the jury were competent 
in this cafe to enter into the queftion of the cuftom at all, ftill they 
have not carrie'd that cuftom farther in point of precifion as to how, 
and where, and in what manner the feme-fole trader is to be 
charged, than it was alleged in the replication. It Hands there- 
fore before us upon the original allegation as made by the Plain- 
tiffs below. On this record the Court of King's Bench gave 
judgment in favour of the Plaintiffs below ; and in deference to the 
opinion of that Court, (entertaining a contrary opinion myfelf,) I 
could have wiflied*to have known the grounds upon which it pro- 
ceeded before we ordered a reVerfal. The writ of error aftigns for 
caufes; 1 ft, That Arabella Beard has been fued in the court above as 
a feme-fole ; 2dly, That flic had no power to make an attorney in 
the court where flie was fued without her hufband ; and 3dly, That 
her hufband ought to have been joined in the action for con- 
formity. After confidering the authorities upon this fubjedt, it* 
it is the opinion of this Court that the judgment of the Court of 
King's Bench cannot be fupported. We are of opinion that this 
adtion on the cuftom will not lie againft a feme-covert in the 
courts of Wcjiminjicr-haily though the cuftom may in fome in- 
ftances be pleaded in bar there. And we think that it would be 
giving a greater degreg of .effedl to the cuftom than belongs to it, 
to hold that a feme-covert may make an attorney in Wcjlminjler- 
ball; and we alfo* think that flie cannot be fued as a feme-covert 
foie trader without joining her hufband at leaft for conformity. 
Many cafes were cited in argument ; but on giving my beft 
attention to the diftindtions made in favour of the Plaintiffs below, 
I was not able to perceive that any other propofitions were attempt- 
ed to be fupported for them than that as the cuftom appears upon 
this record, therefore this ladUon may be maintained againft the 
wife in the fuperior court, and that there is no occafion to make 
the hufband a party to the fuit, as*no judgment can be obtained 
againft him. Now, in the firft place, it makes no difference whe- 
ther the cuftom appear upon the record or not ; and, 2 dly, I do 
not admit that it does appear ; for if the place where the wife is to 
be charged fee part of the cuftom, that circumftance not being 
ftated upon the record the cuftom does not appear; and there- 

VoL. II; G c ‘fore, 
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i43 oo. ' fore, fuppofing the ether obj e&ions to be cf no avail , it appear* 
ilm— u™r jjjg t j iat t ] ie Plaintiffs for that reafon could not have -any 
v. 'judgment. It is clear, I think, that if the cuftom had appeared 

EBB" 

>»f, Ertor. o*n the record fuch as it really is, it would have put an end 
to the adion altogether. The cuftoms in the city of London 
arc of different kinds; fame are available everywhere, and others, 
of which this is one, arc fpoken of in the books ifi terms which 
are not very intelligible, unlefs explained by the cafes on the 
fubjed. Thcfe latter cuftoms are called executory cuftoms, the 
expofitifln of which expreftion is, cuftoms united to the courts of 
the city of London. They are pleadable in London and not elfe- 
where, except fo far as they may be made ufe of in the fuperior 
courts by way of bar. The following are cuftoms of this fpecies : 
an infant fhall not wage his law on a covenant for tabling; no 
perfon fhall wage his law where an alderman has figned the con- 
. trad as a witnefs ; pledges may be filed without deed ; and debt 
will lie againft, executors in fimple contract. In addition to thefc 
is the cuftom in queftion, viz. that & feme-covert foie merchant may 
file and be fued with reference to her tranfadions in London. But 
I do hot admit that fhe can be fued there without joining her huf- 
band to a certain extent in the proceedings. The cafe of an infant 
binding liimfelf apprentice by covenant under the cuftom of the 
city of London is allowed to be pkadabl^ everywhere and to ftand 
upon the fame footing as the cuftoms of* Gavelkind and Borongh- 
'Engli/b. If, then, it can be made out that the cuftom in queftion is 
united to the courts of the city of Londpn, i£ follows of courfe that 
this adion cannot he lupported upon it in the fuperior courts. That 
it is united to the city courts, and that no adion* can be maintained 
upon it here, is clear from authorities. Even if an adion could be 
maintained here, it could only bfc maintained in the fame manner 
cs in the city courts ; and the authorities prove that no adion 
could be maintained in the city courts unlefs the hufband be made 
a party to the fuit for conformity : nor can the wife make an 
attorney to condud her defence either in the city courts or in 
Wejlminflcr-hall. The firft authority to be cited refpeding cuf- 
toms united to the city courts- is Of Icy and Jolwfon 1 s cafe, 2 Leon . 
1 66 . There one of two furetics having been fued to execution in 
the city court brought an adion againft his co furety in the fame 
court for contribution according to the cuftom; the caufe was re- 
moved into the King's Bench, and afterwards a procedendo was 
prayed; u and bccaufe upon this matter no adion lieth by the 

“courfe 
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** courfe of the common law but only by cuftom in fuch cities iSoo. 

“ the caufc was remanded : for otherwife the Plaintiff fhould be V 
without remedy.” From thefe words it is clear that the Gourt "»• 

J We b a ; 

-did not proceed upon the ground of the cuftom net appearing in Error, 
upon the record. It is manifeft alfo from fubfequent authorities 
that the propofition which the Court meant to lay down was, that 
whether the cuftom be ftated on the declaration or not, an a£tion 
will not lie upon tlje cuftorti in WeJhninJlcr-halL In Chamberlain and 
Thorpe' s cafe, I Leon. 130. (<z\ which was debt in the Kings Bench 
on a recognizance acknowfedged before the Mayor of London , ac- 
cording to cuftom, at the coticlufion, Ray fays, “ A more ftrange cut 
“ tom than this hath been allowed of here before, fcil. that a feme- 
“ covert fliall fue an aeftion alone without her hufband, for (he io 
“ a foie merchant;” b ut this propofition feems to be overftated ; 
for Gawdy , whofe opinion, from what we know of him, is entitled 
to great refpeft, fays, “ A jcmc-covcri may have an adion within 
“ the city, but not here.” I think it will be difficult to contend 
that the right to fue and the liability to be fued do not ftand 
upon the fame footing. Next comes Stanton's cafe,* Mooi\ 135. 

That was covenant on an indenture of apprenticefhip: the 
Defendant pleaded infancy, and the Plaintiff replied the cuftom 
of London which enables an infant to bind himfelf “ apprentice by 
•indenture with cotfenSnts, and that he fliall be bound by the cove- 
nants as if he were of full age at the time of the indenture;” Fen- 
ner for the Defendant demurred, and one caufe of demurrer was, 

Xi that fuch cuftom is folely in London and not at tlie common 
law, and therefore it is pleadable in London and not here ;” and for 
this he vouched 1 Ed. 4. where it was held that a feme-covert foie 
merchant is to be fued h\ London and not elfewhere, and he 
enumerated feveral other cuftoms pleadable only in the city courts. 

Walmjley for the Plaintiff did not deny the truth of the popofition, 
but took a diverfity between the nature of the cuftoms referred to 
and the one in queftioq, viz. that the former were things executory 
and united to the courts in London , but that the latter was become 
chofefort and allowable in law, and fo pleadable in every place 
within the realm. Now, if the Court proceeded on that diverfity, 
it will be impoftible for the Plaintiffs here to argue that becaufe the 
indenture of apprenticefhip bound the infant in Wejlminjlcr-hall that 
a feme-covert fliall therefore be bound there alfo, fincc the very autho- 
rity on which the argument is founded proceeds on the diftin&ion 
between thofe cuftoms. At the end of the above cafe it is faid 

(0) Cm . JS/tk. 186. S. C 


12 


that 



oo 'CASES IN 

1806. that Fleetwood Serjeant and Recorder moved for and obtained a 
^ procedendo in an adtion on the cuftom for contribution (which had 
been removed from the city court into the Common Pleas ) ; “ for,*’ 

Webb; 1 

in Error, fays he, “ the Common Pleas cannot do right upon the faid cut- 
torn;” the meaning of which clearly is, that an a diion grounded 
on a cuftom united to the courts in London does not lie in the 
courts in Wejhninjler-hall , and I think that an authority for con- 
cluding that no declaration on that fpecies of cuftom can be good 
in the courts above. JLet us now look to the 1 Ed. 4. 5. b. 
referred to in Stanton & cafe. It was a writ of debt for tabling in 
London , and Littleton for the Defendant offered to wage his law ; and 
on its being objected that it was for tabling in London , and that the 
Defendant by cuftom could not wage his law, Littleton* urged that 
cuftoms and ufages which take effeit in the court where the cuftom 
or ulage is, and there begin to be of force, are only allowable in the 
court where they are ufed. This feems to be a good expofi- 
tion of the expreffton employed in Stanton s cafe, of cuftoms 
executory and united to the courts in London. Billing contended 
> that the cuftom w r as allowable in the courts above, and faid that 
a feme- covert foie merchant by the cuftom of London fhall have an 
a&ion without her hufband, and an aition (hall be maintained 
againft her alone without naming her hufband, and that fuch 
cuftom is allowable here. But Danby J. denies &iis propofition, and 
fays that all good cuftoms are pleadable in bar here, as if there 
be a recovery in London upon the cuftom, we allow the plea and 
the cuftom ; but when the Plaintiff brings bis a&ion upon a cuf- 
tom which lies in the cognizance and allowance of a.fpecial judge, 
fuch adtion is not maintainable here. In Snelling v. Norton , Cro. 
Eliz. 409. it was held a good plea to debt on bond brought againft 
an admiuiftrator, that by the cuftom of London if one citizen con- 
trail to pay money to another, and he who contrails die, his exe- 
cutor fhall be chargeable as upon obligation, and that the Defend- 
ant’s inteftate had fo contracted, and that the Defendant as ad- 
miniftrator had been fued on fuch cuftom, and having paid what 
had been recovered againft him, had no further affets. The Court 
gave as the reafon for' their opinion that the cuftom had been 
executed againft the Defendant. This is in perfect conformity to 
what was laid down by Danby : for a cuftom is executory which 
is ignited to a court, and it is executed when it has been ailed upon 

by the court to which it is united. In Leache s cafe, 16 Jac. (<j), 

% 

{a) The Reporter! have not been able to dircovex from what book this cafe is cited. 

15 • the 
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the Court of K. B. faid, ** We in this court cannot examine 
the truth of the cuftom.” The next cafe in point of time is Lang- 
bam v. k Femme de John Bewett , Cro, Car. 67. Uetl. 9. and 
Littl. 31. It was a habeas corpus cum caufa to remove a feme- 
covert fued in London into the Common Pleas. Upon the return 
the cuftom of the city was ftated : and though Richardfon , Ch. J. 
who had taken bail de bene e{fe , on it bcing^aflirmed that (he mer- 
chandized only for hgr hufband, and was therefore out of the 
cuftom, and Telverton , J. thought that (he ought to be difchargcd ; 
yet Hutton , Harvey , and Cro%c , Juftices, thought that “ foraf- 
much as the writ had returned that (he was fued in London as a 
feme-folc merchant according to the cuftom of London , it was fuch an 
action and caufe wherewith this Court ought not to meddle nor take 
conufancc, nor*can give the party relief although he hath good 
caufe of adion : for in London they are judges of their own cuf- 
toms, and by intendment will proceed in their courts there ac- 
cording to their cuftoms, and not otherwife ; and therefore we 


1800. 



ought not to take away their privileges, nor remove the adion out 
of their court where we cannot give remedy in this.” T^hey aifo 
added, that “ it is reafon to accept bail where an adion cannot be 
grounded on that contrad in this court.” And the caufe was re- 
manded. At the conclufion of the cafe is cited Cuppings v. llard- 
vi<r, M. 26 11 . 6. Rot. #344- : the circumftances of that cafe arc not 
dated, nor is it to be found in the year-book. Probably, however, 
it was an adion of trcfpafs for taking the Plaintiff's goods : the 
Defendant let up a* delivery by the Plaintiff’s wife as a foie mer- 
chant by way o£ defence, and iffuc was taken on this point, whe- 
ther (he were a foie merchant or not. And where the cuftom 
comes collaterally in qucftion, # there is no doubt that the courts 
both of law and equity will find the means of ascertaining what 
the cuftom is. Then c^rne More ton v. Packman cl Uxor t -j. Kcble 
583. and t Mod. 26. where a procedendo being prayed bccaufe 
the hufband was not joined in an adion for ale fold, the 
Court faid, they could not try whether felling ab be within the 
cuftom, “ nor will any adion fie here againft her alone, nor will 
this Court take notice of thofe private cuftoms.” Now although 
this was a cafe of procedendo , yet the prepofuion that the 
adion would not fie here againft the wife alone, is laid down as 
generally as terms can exprefs it, and includes the fuppofition of 
the cuftom being ftated on the record. In Royjlon v. Ivory t 
3 Keb. 30 a. a procedendo having been prayed ia the cafe of p feme- 
- .Vol. II. D d . covert > 
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1800. covert* without the cuftota having been returned, the Court 
u ^ 4 doubted whether they could remand the caufe. With refped to 
8 v. # ° their own jurifdi&ion they had fio doubt, but they faid that 
they rauft be afcertained of the jurifdidion of the Court 
below : however, the cuftom being alleged on the declaration, they 
.held that fufEcient, and awarded the procedendo. It is to be 
obferved that the cuftom in this cafe was alleged in the declaration, 
.and yet the caufe was fent back, to be tried in the city courts. 
So alfo in Soan and Mace, Comb. 42. Holt, in moving for a pro- 
cedendo in an adion againft a fcrhe-fole merchant in .London, al- 
Jeged that by the cuftom of London it muft be tried there j and 
-upon this obfervation, which is all that is material in the cafe, his 
motion was granted. The laft of the older cafes to which I fhall 
refer is Mrs. Pool's cafe, 1 1 Mod. 253 ; where it was obferved by 
the Court that as a feme-covert foie merchant “ may be fued foie, 
fo may fhc fue foie for debts owing to her within the city.” But 
it is to be remarked that when we meet with the expreflions of 
fuing and being fued foie in the older bocks, they mean nothing 
snore than this, that fhe may be fued in the manner in which a 
woman “may be fued who is anfvvcrable without her hufband : it 
does not therefore- follow that the hulband is not to be joined for 
conformity. I have not found any other authority on the fubjed 
till we come to the more modern decifion pf Lav'te and another, 
aftignees of Jane. Cox , v. Phillips and Olliers, affignees of John 
Cox , 3 Burr. and that is a material cafe. John Cox having 

become bankrupt, his aftignees feized the goods of his wife Jane 
Cox, who had carried on trade after her marriage, as a foie mer- 
thant in London , and had alfo become bankrupt. The queftioa 
was, Whether her feparate effeds could be applied towards the fatis- 
fadion of the debts of the hufband in prejudice -of her fepar itc 
creditors ? The queftion was not, Whether the wife could be fued 
in Wejlminjler Hall without her hufband ? but it became neceftary 
to examine the cuftom collaterally, in order to determine the right 
to the goods in queftion. The cuftom is there ftated from the 
liber albus; which alleges, that if the hufband and wife fhall be 
impleaded, in fuch cafe the wife fhall plead as a fme-foU. The 
cuftom therefore fuppofes the hufband to be joined in the adion, 
and 1 underftand that in pradice the hufband is joined as to all ads 
before the plea, and particularly in naming the attorney. The 
queftion was argued by the late Lord Chief Juftice Eyre , then 
Recorder of London , who feexns to have had no conception 

that 
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that an a&ion could be maintained in the city courts, ufllefs die 
hufband were joined for conformity. Mr. Dunnings who argued 
on the other fide, put the right of fuing and the liability to be 
fued as a foie merchant upon the fame footing, ftated them 
both to be confined to the city courts. Lord Mansfield fays, “ The 
femt-fdc trader in London , under this cuftom, rauft indeed bring 
her action in London , but fu,ch cuftom would be allowed in any 
other court in a defence by the hufbaud.” This is a clear expofi- 
tion of the language ufed by IVulmcfiy in Stanton* s cafe, and by Danby 
in the year-book, that cuftoms united to the city courts are exe- 
cutory and pleadable there only, but that fuch cuftoms, if afted 
upon in thofe courts, may be pleaded in the fuperior courts as 
matter of defence. Wilmot J. fays, “ Thefe cuftoms, though local, 
are to be confidered as allowable under the general law of the land 
when they come in queftion in other courts, though the action 
muft be brought in the local court.” And Tates J. fays, “ That an 
adion on the cuftom can only be brought in the Mayor’s Court 
of London , but the cuftom may be pleaded in bar in a^ fuperior 
court by way of defence, and in fuch cafes the fuperior court will 
take notice of the cuftom.” The language here ufed with refpedfc 
to the cuftom being put on record by way of a defence, will not 
fupport the propofition, that when the cuftom is made the ground 
of adion, it may be lllowed in the fuperior courts, becaufe put 
upon the record : for it is impoffible to fuppofe that thefe great 
and learned perfons # would have ftated ^the manner of putting the 
cuftom on record by way of defence, and at the fame time have 
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treated it as iacafpable of being made the ground of adion. Indeed, 
Mr. Juftice Blackjlone , in his report of the fame cafe, p. 574. ftates 
Lord Mansfield to have faid, *• Any adion that is brought againft 
the wife by her creditors muft be in the city courts; but the cuftom 
bring a good one, ufe may be made of it in any court in the king- 
dom.” Aud the words of Mr. Juftice Yates, according to the fame 
report, are ftill ftronger, Smd fhew with what diligence he had 
looked through the older cafes, without a knowledge of which 
they are not altogether intelligible: His words are, w Cuftom of 
London may be pleaded in bar : while the cuftom is executory, it 
can only be alleged in the Mayor’s Court ; when executed, it may 
be pleaded in any other court.” And it appears that the Court 
there confidered the cuftom as executed, in the circumftance of 
the aflignees of the wife having poflefled themfelves of her property, 
aad that the cuftom was therefore examinable in the fuperior 


courts 
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courts in a cafe where it came collaterally before them. The next 
cafe to be confulered is Read v. Francis Jewfon , as ftated by 
Mr. Juftice Fuller in 4 Term Rep, 3C2. That was a motion to 
fet afule a j^gment catered upon a warrant of attorney given 
by the Defendaut a folc trader under the cuftom of London , at the 
fame time witli a bond in which flic was deferibed milliner, citizen, 
and foie trader. In the judgment it was ftated, that flie was a 
feme-covert folc trader, and that the money mentioned in the bond 
was advanced to her touching her »crsift. The objections to the 
judgment wcic, that it was not entered purfuant to the authority, 
that the hufband ought to have been impleaded jointly with the 
wife, though execution muft be againft the wife only ; and that 
the adion was not maintainable in the King's Bench, but ought to 
have been brought in the court of the city of London : the Court 
thought that the hufband alone could be prejudiced by the judg- 
ment, and had a right to bring a writ of error to reverfc it, but 
if he acquicfced they were inclined to think that the judgment 

ought to Hand. However, they ordered the cafe to ftand over in 
0 

Order to hear what the hufband had to fay : and when the mat- 
ter came on again the hufband appeared, and declared that he 
confentcd to the motion. Lord Mansfield then obferved, that it 
was an application to let afide a judgment entered up without autho- 
rity, He obferved alfo, that no inftance had ken ihewn in which a 
fane-covert foie trader could execute a bond ; and though flie is 
liable to Ample contract debts, flie cannot give a bond. And he 
went further and faid, “ A married woman cannot be made De. 
fendant without her hulband.” Whatever may have been deter- 
mined in fubfcquent cafes, we have here the authority of Lord 
Mansfcld himfelf for this propofitfon, that in an adion on the 
cuftom of the city of London a married woman cannot be made 
Defendant without her hulband. Lord Mansfield all'o fays, “ She 
cannot give a warrant of attorney to confefs judgment ; and if flie 
cannot, how can flie make an attorney fn lYcfiminjler-hall V' Mr. 
Jufticc Ajlon added, “ By the better authoiity it feems that the 
adion ought to be brought in the city courts, and the hufband 
ought to be joined. It io a principle of the common law that a 
woman (hall never be put to anfwer without her hufband.” And 
he concluded with faying, that the warrant of attorney' “ was an 
abfolutc nullity.” The cafe of Pope v. Vaux, 2 Bl. 1060. may be 
cited to fhew that it was confidered to be a matter of courfe to 
remand an adion upon the cuftom removed from the city court 

13 into 
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into fhe Court at Wejlminjler. Lord Ch. J. De Grey in the cafe of, 
Hatchett v.Baddeley, 2 Bl. 1081. fays, The general law is, that 
& feme-covert can neither file nor be filed alone ; and, amongft the 
exceptions to that rule, takes notice, of local cuftoms, “ as in the 
city of London , where a jane-covert being a foie trader may be 
fued ; but there the hufband mull be joined in the a&ion at the 
outfet for conformity.” The firft cafe in which the queftion, whe- 
ther a feme-covert , leaving a*feparate maintenance, could be fued 
without her hufband, fcc-ms to have diftin&ly arifcn, is Lean v. 
Schultz , 2 Bl. 1 195. The cale, indeed, was decided on the form of 
the record rather than on the real merits of the queftion ; but there 
are fome paflages which are very material. The Court lay, 
“ The whole is totally vicious, as the hufband is not party to the 
record: and tlierc is nqinftancc in the books of an adion being 
fuftained againft the wife, the hufband being living, af home, and 
under no civil difability.” Whether this propofition be maintain- 
able as the law fiands at the prclbnt day, or whether deeds of fc- 
parate maintenance, (if that can be called a deed which is executed 
by a married woman,) have introduced an exception to it, I do«ot 
pretend to determine. But the very next paflage in that judgment 
•is, “ even by the cuftom of London , though the wife and her 
efFe&s are alone liable to execution if fhe be a foie trader, yet the 
hufband mull; be a cor defendant. And though a wife may acquire 
a feparate chara&er by the civil death of her hufband, as by exile, 
profeflion, or abjuration ; yet by a voluntary feparation fhe does 
not acquire filch e character as nufy be called a civil widow- 
hood, uor is taken notice of by the law as Inch.” Then came the 
cale of Ring /lead v. Lady Lanejborough ( a ): notwithftanding 
the difficulties ftated by Mr. Juftice Blackjlonc at the end of Hatchett 
v. Baddcle)\ asrefulting from the do&rine of allowing a feme-covcrt 
to be fued alone, and notwithftanding what was faid in Lean v. 
Schultz , yet in Ring j: cad v. Lady Lancjborough thofe two cafes 
were confidered as having decided nothing in a cafe of a married 
woman having a feparate maintenance by deed. If that cafe be law, 
it is perhaps the only inftance in which the hufband and wife may 
not plead non ejl fattum to a deed executed by the latter. But 
admitting that cafe to bf good law, yet it does not follow that in 
the particular cafe before the Court a fanc-fole trader can be fued 
without her hufband in Wcjhninfcr-hall^ unlefs it can be made 
„ that the cuftom of the city does not require the hufband to be 
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joined in the city courts, or unlefsit can be (hewn that flic (lands 
on the fame footing in Wejlminjler-hall as if (lie had executed a 
deed of reparation. That fuch was not the opinion of Lord Mans - 
Jicld appears from his own words in Ring Ji cad v. Lady* Lcuiejbo- 
roughy which I (late from a note of that cafe with which I have 
been favoured by my Brother Butter. “ This cafe,” he fays, “ is 
not analogous to the cafe of a femc-Jble trader in London. There 
thehufbandhas notgivenuptherighttothefociejyof his wife, or to her 
property in trade.” Then I find the authority of Lord Mansfield 
for faying, that if that had been the cafe of a fans-folc trader, the 
hufband mull have beenjoined. Ihave alfo been favoured with anote 
of Harwell v. Brooks , from the fame learned judge. In that cafe, 
and as I think for the firft time, we find a propolition dated which 
was made ufe of in the courfe of the argument for the l’laintifis 
in this cafe, *name!y, that ir is abfurd to join a party in the action 
againft whom there can be no judgment. This is the only feintitta of 
a principle which* I have been able to find anywhere to fupport 
the propofuion that the hufband ought not to have been made a 
parly to tjiis fuit. If this objection be valid, it applies ftrongly to 
this cafe ; for certainly there can be no judgment againll the liul- 
band here- But the queftion is. Whether upon the authority of 
this fingle didtum we are to overturn the (cries of determinations 
which I have traced from the i lidw. 4. £0 the prefent day. 
Soon after this Gorldt v. Poe Ini tz , 1 Term 'Rep. 5. was decided. 
Thefe three cafes certainly tend to eftablifli this point, that a mar- 
ried woman, having a feparate maintenance by deed, may make an 
attorney in the courts of Wtjlminjler- hall as if her hulband waspro- 
fefied, exiled, or had abjured the realm, or as if (he had never 
been married. Without laying one word more on thefe cafes, 
which are likely foon to come under difcuffion before all ihg 
judges ; ( a ) — without prefuming to fay how the difficulties enume- 
rated by Mr. Juftice Blackjloue in Hatchett v. Baddeley , and the addi- 
tional difficulties ftated by the Mafter of the Rolls in Hyde v. 
Price, 3 Fez. jun. 437. are to he furmounted, or how thefe cafes 

are to be reconciled with the judgment of the Court in Lean v. 

* 

Schultz , or with the policy of the law of this country, refpe&ing 
the relations which it forms in private families, eonftituting toge- 


(a) At ilits time the cafe of Marjhull v. , cover! living apart from htr he (band, a«d 
Mary Rutton , in which judgment has fince having a frparate maintenance freured to 
bern 'given in K . B. (fee 8 Term Rep* 545.) her by deed, cannot contra# or be fueJ as a 
was pending before the twelve judges. The feme Jolt . 
deufion in that cafe eliabliftiss, that a feme 
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ther that great family called the public; — without inquiring how 1800. 
far in thefe cafes the Courts of Common Law have given a remedy v ^^"‘ 
againft a married woman beyond what the Courts of Equity would «. 
afford ; — without examining how it is to be argued that a feme- 


covert can execute a deed of feparation, when, in order to execute 
any deed, flie ought to be a femc-fole ; — without inquiring how we 
are to maintain that her contracts are good, becaufe (he is in a 
fiate of feparation, her qxiftenctf in that ftatc originating in a deed 
or contradt executed and entered into before hie is feparatcd ; — 
without laying what anfwer' we are to give to the Ecclcfiaflical 
Courts if, upon a fait for reftitution of conjugal rights, they fhould 
hold that it is not in the power of the parties themfelvce to diffolf'c 
by voluntary feparation this obligation to difeharge the duties arifing 
out of that particular contract which was formed in the prefence of 
God j — without inquiring, whether if thofe Courts fiiould refufe to 
admit, as a caufc of feparation, any circumftances upon which they 
would not decree a feparation, the Courts of Common Law would 


grant a prohibition to prevent their proceeding in a fait for reftitu- 
tion of conjugal rights; — without examining how far the.cafe of 
Rex v. Mead , 1 Durr. 542. which eftablifhes, that a man having 
agreed to live leparate from his wife, fhall not by force compel her 
to return to him, has or can have eftablifhed that a deed of fepa- 
ration executed by a fane- covert binds her as her deed, arid as 
effectually as if fhe wa! fingle, and ought to be enforced by courts 
of juftice throughall its confequences; — without examining atprefent 
what is the true principle to he deduced from thefe and all the 
fubfequent cafes capable of being applied to the contracts of mar- 
ried women having executed deeds of feparation, and having 
certain and ample or reafonable maintenances, or having uncer- 
tain or infufiicient provisions, * having property, or not having 
property by the gift of the hufband, having annual allow- 
ances undiminiflied or altogether anticipated by reafonable or un- 
reafonable expence without examining how thefe and all the 
fubfequent cafes can poflibAy be reconciled, and how far we can 
apply that principle, whatever it may be when once alcertained, 
only to the contracts of fuch married women, or to their other 
ads alfo of whatever nature, or how it is to be applied to their 
property; — without faying more on thefe cafes, it is enough for me 
•to take notice that Lord Loughborough in Compton v. Collin/on , 1 K 
J$l. 350. has expreffed himfelf of opinion that the cafes alluded to are 
not to be confidered as completely fettled, and that the fame learned 
Lord in a fubfequent cafe of Lcgard v. Johnfon , 3 Viz. jun. 358. 

10 declared 
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declared that he had infinite difficulty in conceiving it poffible 
to decree performance of a deed of feparate maintenance ; — it is 
enough for me to obferve, that in Hyde v. Price, 3 Fez. jut*. 444. 
as laborious and diligent a judge as ever fat in We/iminjhr-ball % 
the prefent Mafter of the Rolls, (after adverting to the cafes of Corbett 
v. Poelnitz , Hatchett v. Baddeley, and Lean v. Schultz , and obferving, 
that Mr. Juftice Blacljlone , in his laft edition of his commentaries, 
continued to ftate his text conformably to the opinion delivered by 
him in the Court of Common Pleas , and after referring to Cavdell v. 
Shaw and Read v. feufon, to' obviate the conclufion that it 
is fo fully eftablifhed as the editor of the laft edition of 
tjic Commentaries, fuppofes, that a feme-covert with a fepa- 
rate maintenance by deed is to all intents and purpolls a fine foie,) 
fays thus much, “ In every one of the cafes that have occurred it has 
«« been uniformly underftood, that the adb of the wife, or of the 
“ hufband and wife jointly, cannot either by cuftom or contract, or 
“ otherwife, make her a .feme-file fo as to be fu bj eft to the procels 
“ of the law as fuch, and to be fued as fines file are fued. 
“ The fame doftrine as that of Corbett v. Poelnitz came before 
« the Court of Kings Bench in GHcbrifi v. Brown, 4 Term Rip . 

“ 76G. and Ellab v. Leigh, 5 Term Rep. 679. The Court 
“ evaded the queftion how far Corbett v. Poelnitz was to be 
« acquiefced in to its full extent : but I^ord Kenyon fhews, that 
« he entertained a doubt upon the fubjedt ; which is all I wifh 
« to have underftood ; that it may not be confidercd as 
« quite acquiefced in.” I conclude, there fora, that thefe cafes are 
not fettled ; and even if they were fettled, ftill if the cuftom of 
London be that the hufband muft be joined with the wife to the 
extent of making the attorney who is to defend her, thefe decifions 
will decide nothing as to the cafe oT a feme file merchant in London 
fued without her hufband in Wejlminjler ball. This brings me to the 
cafe of Caudill v. Shaw, which is the laft I fliall have occafion to 
•mention, and which was fubfequent in point of time to Corbett v. 
Poelnitz , and the other two cafes on which I have obferved. That 
cafe proves that a feme-covert foie trader in London cannot fue 
without her hufband in the courts at Wefminjler. Aud if this be 
fo, I think the converfe neceffarily follows, that fhe is not liable 
to be fued there without him. In this view of the cafe it becomes 
unneceflary to advert to what has been intimated upon the count 
upon an account ftated. With refpeft to the argument of incon- 
venience, which has been urged, it is fufficient to fay, that if the 

7 law 
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law has decided that a feme- foie trader in London can not be filed 
elfewhere than in the city courts, thofe who deal with her muft 
take their remedy as the law has given it to. them. Whatever may 

-j||. 

be the effect of the prevailing fafhions of the times, I do not think 
that the argument of inconvenience, arifing out of thofe fafhions, 
can at any time be relied upon againft a current of decifions: and 
1 am ready to fay, that if the policy of the f.nv lias withheld from 
married women certain powfcrs and faculties, the courts of law 
muft continue to treat them as deprived of thofe powers and fa- 
culties, until the legiflature dire&s thofe courts to do olherwife. 
Much of what has been faid ought perhaps to be conlidered as 
affe&ing my judgment only : upon the whole, however, we are*all 
of opinion, thttf the judgment of the King's Bench in this cafe muft 
be reverfed. 

Per Curiam , Judgment reverfed. 
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Stevenson v . Danvers. 


FeL 8th. 


T 


h e Defendant in this cafe was arrefted on a writ fued out againft 
him by the name of the Honourable George Augufus Richard 
Danvers , and a bail bc|nd was entered into by which the Honourable 
Augufus Richard Butler Danvers , arrefted by the name of George 
Augtfus Richard Danvers, together with his bail, became bound 
to the Sheriff of Middtcfex , in the fum of 8000/. conditioned for 
the appearaneg of the faid Augufus Richard Butler Danvers , 
arrefted by the name of George Augtfus Richard Danvers. The 
real name of the Defendant was Augufus Richard Butler Danvers , 
and in that name the affidavit to hold to bail was made. 

On account of this variance in the procefs, a rule nifi was ob- 
tained on a former day, to difeharge him, on entering a common 
appearance, and at the f$me time the Plaintiff in the adion ob- 
tained a rule nift to amend the writ. 

In fupport of the former rule Shepherd Serjt. contended, that 
the writ muft be founded on the affidavit to hold to bail, for that 
as by tlhe 5 Geo. 2. c. 27. no perfon can be hoi den to bail for any 
under to l. without an affidavit, in this cafe either the writ or 
the affidavit muft be held to be good for nothing, and the Court 
muft either fupply a new affidavit or a new writ. He urged that 
if the amendment were allowed it would operate to the injury 
Vol.IL Ff of 
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of the bail) who might have been willing to enter into the bail 
bond having' a knowledge that the writ was defcdive, but would 
not have done fo othcrwifc. He added that in this cafe tljere 
was nothing to amend by as the affidavit to hold to bail does not 
appear upon record. 

Bayley Serjt. centra , cited Browne v. Hammond, Barnes 10. 
Hunt v. Kendrick, 2 Bf. 836. Newnham v. Law, 5 Term 
Rep. 577. Bonrcbicr v. IVitt/c, 1 ] 1 . Bl. 201. and Carr v. Shaw, 
7 Term Rep. 299. 

The Court thinking that as the affidavit to hold to bail was right 
there could be no queJlion anting upon the fiatutc which requires 
the; affidavit to hold to bail, and that the writ might be amended 
thereby, difeharged the rule for entering a common appearance, 
and made the rule for the amendment abfolutc, without ptcjudice 
to any application which the bail might make on their own behalf. 

Afterwards Shepherd on the part of the bail, obtained a iule to 
(hew caufe why the bail bond ffiould not be cam ' lied ; and Bayley 
at the fame time obtained a rule to (hew caufe why the fficiiff iliould 
not amend his return in order to make it conformable with the 

t t 

amended writ. 

When thefe rules came on to be difeufled Shepherd was 
called upon by the Court to begin. Unlefs the arrcfl was 
warranted by the procefs at the time when it was made, it muft 
be bad altogether ; and giving a bail bone, can be no waver of 
any defed in that procefs. The diilindion is between an 
irregularity and a defed in*<he procefs; the former of which may 
be waved, but the latter not. Goodwin v. Parry, 4 Term Rep. 577. 
and Hujfey v. Wilfon , 5 Term Rep. 254. Indeed in every cafe 
of an application to cancel the bail bond for an irregularity in the 
proceedings, the argument would apply that the irregularity has 
been waved by the ad of giving a bail bond. In fad waver is 
doing fomething after an irregularity committed, where the ir- 
regularity might have been corroded before fuch ad done. An- 
alogous to the rule in the cafes cited, is that which has been adopt- 
ed in the cafe of fupplemcntal affidavits, which are always refufed 
where the original affidavit is defedive, and only allowed where 
they are ambiguous. Green v. Redjhaw (a). The engagement of 
the bail is, that the Defendant (hall appear if he has been properly 
arrefted {b). 


(a) Antt, vol. 1. 228. 

(() In Gardmrr v. Dudgatt, 2 Show . 51. 
it ii (aid that “ the bail bond to the lherift 


it to make the Defendant appear according 
to the writ, and not according to the con- 
dition cf the bond.” 

Bayley 
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Bayley was flopped by the Court. l, 8 oo. . 

’ Beji Serjt. on the part of the ft^riff obferved, that by the (latute Steven so* 
of 6. c. 9 . the bail bond, and the procefs muft correfpond ; p AM < V E , s . 
that in the prcfent cafe the bail bond did correfpond with the pro- 
cefs as originally iffiied, but that in confcquencc of the amend- 
ment which had taken place, a variance had been created 
between the writ and the bail bond, which would prevent the 
fheriff from bringing an a&ion on the latter. 

Upon this the Court difeharged the rule for cancelling the bail 
bond, and made abfolute the rule for amending the return, but 
ordered that it fhould be inferted as a term in the latter rule, that 
no proceedings fhould be had againft the fheriff without fpecial 
notice being firfb given to the Court. 


Audlf.y v. Duff. 


Feb* 10th. 


'"jpms was an a£lion for return of premium. The policy yvas o« 
the fhip Ceres “ at and from Oporto to Lynn, with liberty to 
touch at one port before Lynn, to deliver wines, and to proceed 
and fail to and touch and ftay at any ports or places whatfoever on 
the coaft of Portugal to join convoy particularly at Lijbon with 
this claufe on which th^ prefent queftion arofe, “ at the premium 
of twelve guineas per cent . to return 61. if the Ceres fail with con - 
voy from the coajl of Portugal and arrive ffl}.” 

The caufe was tried before Lord Eldon Ch. J. at the Guildhall 
Sittings after Michaelmas Term, when the following circumftances 
appeared in evidence. — Lord St. Vincent having the command on 
the Li/bon ftaiion, and finding llimfclf unable to afford feparate 
convoys for England to all the ports upon the coaft of Portugal , 
directed the Speedy cutter and King's f/her to go to Oporto and 
convoy the trade of that place from thence to Lijbon , where they 
were to lie in the bay Doyras ’, without entering the port of Lifbon , 
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that place to Lijhon, from whence it w?i* to proceed with the Lijbon d trade under a larger convoy for 
England* Inthe wav from Oporto to Lijbon the flret was difperf'd by a (form* and the Ceres judging 
for chebeft, run for England and arrived. Held that the allured was entitled to a return of premium. 


(a) At the time the rule ay? was obtained in 
this caufe, a like motion was made in a cafe 
of Everard v. Hollingsworth, the circum- 
ftances of which were precifely fimilar with 
this, except that in the claufe for return of 
•premium the words ufed were •• depart Jtth 
convoy from Portugal 99 inftead of ** jail with 
;• i,4 


convoy from the coaft of Portugal The 
two cafes were now argued together, but 
it was admitted by the bar and the bench 
that the two expreflions were the fame in 
effefl, and that the fame conftru£tion*iiitilt 
prevail in both cafes. 
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fo as to become chargeable with the Lifbon dures. From that place 
the Romulus , Argo , and Alliance jvere ordered to convoy the whole 
trade on their way to England ; and off the Scilly IJlcs the Romulus 
was to leave them, and protect the flops bound for I) eland to their 
place of dcftination. The Oporto fleet in proceeding to Lijbon 
being difpetfed, loll the convoy, and the Ceres then judging for 
the befl. run for England and ariivcd. At the time when the 
captains of the Oporto trade left that port, they conceived that they 
were to proceed dired for England , and did not learn the con- 
trary until they received their failing infirudions. It was within 
the knowledge of all parties when the policy was underwritten, 
that the coull of Portugal was much infefled with piivateers. 
The counfel for the Defendant contended, that -the Ceres never 
left the coajl of Portugal with convoy. The Lord Chief Juftice 
direded the jury, that as the Oporto trade 1 id put themfelvcs 
under the convoy of the Speedy cutter and King s-ffher which 
formed one part of the aggregate convoy for England , they had 
thereby deprived themfclves of all power of adkig for tliemlelves, 
and had therefore taken their departure from the coaft of Portugal 
with convoy. He obferved that the liberty given to the Ceres 
by the policy to touch at other ports on the coafl of Portugal , did 
not vary the inference with refped to her being under convoy 
for England from the moment that flic received failing iuftruc- 
tions. A verdid was found for the Plaintiff, with liberty to the 
Defendant to move for amonfuit. 

Accordingly a rule nifi having been obtained for that purpofe 
on a former day ; 

Shepherd and Bayley Serjts. now fliewed caufe. It appears from 
the cafes that a fliip is held to haife failed on her voyage when Ihe 
has quitted her port of loading. Bond v. Nutty Cowp. 601. and 
Tbelluffon v. Fcrgufony Doug. 361. And if flie fail with a convoy 
appointed by Government, however that convoy be conflituted, 
it is a fulfilment of a warranty to fail with convoy. Smith v. 
RedJhaWy Park . Infur. 349. and De Garay v. Claggett , ibid (<»). 
Tliefe authorities (hew that the Ceres did depart from Oporto with 
convoy for England. All connedion with the coafl of Portugal 
was at an end as foon as flic had taken her departure from Oporto; 
and though fhe was proceeding to the Bay Doyras in purfuance of 
her failing orders at the time when the fleet was difperfed, fhe was 
• 

{a) Vi d. it. D'Eguinn v. Eiwicit, 2 H. St, fji, Part, Infur, 349. a. and Hi bitrt 
v. Prgrw, it. 339 - 

JO not 
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aot the lefs upon her voyage to England. Had fhe been ordered 
by her convoy to purfue any other courfe, fhe raufi. have obeyed, Aw » tEir 
and though the courfe prefcribcd might have been very much out ' 

of her wav, yet fhe would not have been guilty of a deviation. 

The clatife (or return of premium on which this queftion arifes 
muft receive one of three con ft r unions; ift, if the fhip fail 
with convoy from that .port on* the coaft: of Portugal from which 
the Oporto convoy Hull fail ; adly, if flie fail with couvoy from 
any port on the coaft of Portugal i and ^dly* if fhe fail with con— 
voy from the la ft port on the coaft of Portugal , at which the 
convoy fhall touch. If either of the two former conftruftions be 
corred, the Plaint iffo are entitled to ’•ccover; and it is hardly to 
be fuppofed that the underwriters when the policy was effe&ed con- 
templated the thud, fince it was well known to them that the 
coaft of Portugal was infefted with privateers, and it was not 
therefore their intereft to allow the Ceres to go from Oporto to 
Li/bon without convoy, in order to gain the return of premium by 
departing from thence with convoy. 

Vaughan and Lens Serjts. in fupport of the rule. It may be ad- 
mitted that when the Ceres failed from Oporto with the Speedy 
cutter and King s-/i/her y fhe failed with convoy on the voyage in- 
fured. The queftion ifc, whether the failing from Oporto, was a 
failing from the coaft of Portugal? That was a condition precedent, 
and unlefs ftr'uftly complied with the Plainjiff cannot recover. The 
underwriters appear to have had two rifks in contemplation ; ift, 
while the fhip was on the coaft of Portugal , touching and flaying 
at the pprts there, until fhe had taken her final departure from 
thence; 2dly, from fucli final departure till her arrival in England: 
and it was in consideration of being relieved from a part of the 
latter rifk that the premium was to be returned. Now though it 
may be allowed that in a general fenfe the convoy from Oporto 
was a convoy for England , yet it may alfo be confidered in 
a more limited fenfe, as a convoy along the coaft of Portugal: 
and it is very clear that the underwriters did not mean the provifo 
for a return of premium to attach until the Ceres had taken her 
departure from the coaft with convoy acrofs the Atlantic. A 
policy of infurance is an iuftrument in which matters are expreffed 
with peculiar .concifenefs. The Gourt therefore will be inclined to 
,give effeft to every word employed : but in this cafe the words 
•m f ro m the coaft of Portugal muft be ftruck out, unlefs thdy be 
<$pnftrued to mean “ from the diftrift of Portugal ” 
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' Lord Eldon Ch. J. After all the consideration which I have 
been able to beftow /upon this fubjedt, I remain of the fame 
opinion which I entertained at the trial, and therefore think that 
the cafe was properly decided by the jury. The cafe is neither 
more nor lefs than tins. From the difpofition of the enemy’s force 
it happened that we had many merchant Ships collected in the 
various ports of Portugal . Lord St. Vincent as commander upon 
that Station, was to provide a convoy for them in fuch a manner 
as he Should think beft. With refpeCt to many of thofe Ships, 
it coaid hardly be afcertained, at the time when the policies were 


underwritten, in what ports they were ; though indeed it was un- 
derstood that the Cera was at Oporto. The uncertainty therefore 
under which the parties laboured, refpe&ing the manner in which 
the convoy would be formed, and the place from which it would 
depart, created the neceSfity of •employing the expreSIions which 
have been introduced into this policy. The aflured agreed that on 
the Ship being infured from the port in which She then was to 
Lynn, the underwriter Should have 12 guineas per Cent. ; but that 
in cafe the voyage was undertaken with convoy, there Should be a 
return of 61 . per Cent. It being unknown from what port on the 
coaft of Portugal the convoy would fail, the claufe for the return 
of premium was to be adapted to the cir&umftances of the cafe. 
The departure with convoy might be from Oporto , or it might be 
from Some other place ; ^became neceflary therefore to introduce 
Some expreflion, which extended to Something more than a mere 
departure from Oporto. Had the infurance been from Portugal \ 
the introduction of the words, “ from the coaSl of Portugal might 
have furnished an argument in the Plaintiff’s favour. But the in- 
surance being from Oporto which is a port on the coaft of Portugal \ 
it may be' inferred that the allured intended to claim a return of 
premium, not only if the Ship departed from Oporto with convoy, 
but if She departed with convoy from any port on the coaft of 
Portugal , not excluding Oporto. With refpeCt to the liberty given 
by the policy to touch and ftay at any ports on the coaft of Portugal , 
1 think it quite clear that when the Ship departed from Oporto with 
convoy, that liberty was at an end. It muft be underftood that 
Such liberty was given to the Ceres when not under convoy ; for 
then only would Ihe be in a fituation to exercife it. Having in 
this cafe departed from Oporto with convoy, the policy muft be 
considered as if the above mentioned liberty had never been con- 
ceded. The only fair interpretation of the agreement is, that the 
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arffured (hould have the benefit of the policy, though fhe failed from 
Oporto without convoy, but that if the Geres failed from Oporto 
which is on the eoaft of Portugal with convoy, then there fhould 
be a return of premium. 

Heath J. This queflion is new in fpecie, becaufc it has arifen 
on a tranfa&ion which never happened before. It had been ufual 
for (hips to go from.C^or/o tfo Li/bon to meet with convoy. But 
in the prefent inftance it was thought proper on account of the 
number of privateers, to fend the Speedy cutter and King s Fijhet 
to colled the trade. There are however eftablifhed principles ori 
which this cafe mull be decided. It has always been underflood 
that provifions for a departure with convoy have relation to the 
cuflom of trade and the-orders of government, and ought therefore 
to receive a liberal conflrudion, There are many infiances in Park's 
Infurancc where (hips having been warranted to depart with con- 
v *y from the port of London , but tbeconvoy having been appointed 
to fail from the Downs , or from Spithead. \ reference has been 
had to the orders of government, and the warranties fiaveljeen 
held to be fulfilled by joining convoy at thole places (tf). 
It was contended that we fhould in effed fir-ike out feme of the 
words of the policy if we decided in favour of the Plaintiff ; but 
that argument if jufi^ would apply to tliofe cafes to which I have 
alluded where fhips have been warranted to depart with convoy 
from the port of London . The queflion is, what was to be the 
terminus a quo ? as to which I think the cafes cited are dicedly in 
point. I am clearly of opinion that the event has happened on 
which the contrad for a return of premium was to attach, and if 
any doubt couid be entertained upon the words, they mufi be con- 
ftrued moft favourably for rhe allured. The underwriters en- 
gaged to return the premium and verba fortius accipiuntur contra 
proferentem* 

Rooke J. Since this cole was firli moved for I have entertained 
fome doubts upon the fubjed, but am now fatisfied that the verdid 
is right. The premium was give/i on a war rifk : the Geres there- 
fore was at liberty either to touch and flay at any of the ports of 
Portugal^ with a view to obtain convoy, or to fail dired for Eng- 
land without convoy j but if fhe obtained convoy then a part of 
the premium was to be returned. Now in this cafe there was a 
convoy appointed by relays to proted the trade to England; and 
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the captain of the Ceres having failed with that convoy with a 
bond fide intention to proceed for England, the provifo for a 
return of premium has been complied with. Had the fhip been 
warranted to depart with convoy, (he would have been under the 
neceffity of leaving Oporto with the Speedy cutter and the King's 
F'tjher) and her fo doing would have amounted to a fulfilment 
of the warranty. It is true that the policy is. made by the broker 
of the all u red ; but the undertaking to return the premium, is the 
the undertaking of the underwriters and muft therefoie be con- 
flrucd moit llrongly agamll them. 

Rule Di fell urged. 


Ftb. nth. 


White v. Wilson. 
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\ ssumpsit. The iff. count of the declaration dated “ that 
heretofore, to wit, on, S5c. at, &c. in conlideration that the 
Plaintiff on the retainer and at the fpecial infiance and rcquefl of 
the Defendant, would enter himfelf and ferve as chief mate of and 
oh board a certain fhip called the Swallow , whereof the Defendant 
was mafler, during a certain voyage, to wit, a certain vovage from 
the port of London to the coajl of Africa , and from the nee to the 
JVeJl Indies , which the faid f]hip was then about to make, dur- 
ing which faid voyage certain negro fldves were intended to be 
purchafcd on the coail of 4frica, and to be carried and conveyed 
from thence in the faid fhip to the Wejl Indies, J and there to wit 
in the Wejl Indies aforefaid to be fold, he the Defendant undertook 
and promifed the Plaintiff to pay him at and after the rate of 61. 
by the month, for each and every n\onth during the faid voyage, 
and alfo fo much money as fhould be the average price, at and 
for which one of the faid negro Haves, fo to be purchafcd, 
carried, conveyed and fold as aforefaid, fhould be fold in the 
Wejl Indies aforefaid ;** it then averred fftat the Plaintiff did enter 
himfelf as chief mate, and that the fhip failed from London , on 
her faid intended voyage, “ and in the courle theieof proceeded 
to Africa aforefaid, and from thence to the Wejl Indies , aforefaid, 
and there to wit, at the Weft India aforefaid, afterwards, to wit, 
on, completed and ended the faid voyage, the fame having 
continued a long fpacc of time, to wit, the fpace of eleven months”; 


articles of ih* avenge price of a negro fhve : Held that the variance between the defeription of the voyage 
in the dttldrauon and the articles *a$ fatal, though the captain put an erd to the voyage in the Wofl 
Indus , and f^iicharjped the crow thrre, and though the defeription of the voyage in the declaration 
w.is under a faLcet 5 held a Ho that the contrail for the average price of a negro fhve in addition to the 
wages was void, not being included in the articles according to the a Gto* z 9 r. 30. 
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that the Plaintiff ferved as chief mate during the faid voyage; 
that divers negro flaves were purchased on the coaft of Africa*, 
and carried to tktWeJl Indies , and there fold, and that the average 
price for which they were fold was S 3 !• > that by reafon of thefe 
premifes the Plaintiff became liable to pay 66 /. in refped of the 
monthly wages, and 53 /. as the average price of a negro Have. 
The 2d. count dated the Defendant to have promil'ed “ that over and 
above certain fums of money, at and after a certain rate by the month 
then and there agreed*to be pa*id by the Defendant to the Plaintiff, 
in refped of his faid fervice during the faid lad-mentioned voyage, 
•he the faid Defendant would pay to the faid Plaintiff, fo much 
money as fhould be the average price, at and for which one of 
fuch negro flaves to be purchafed carried conveyed and fold’ as 
lad aforefaid, fhould be fold in the Wejl Indies aforefaid in all 
other refpe&s it refembled the td count. There were alfo counts 
in indebitatus ajfumpfit for wages, work and labour, money paid, 
had and received and on an account dated. Plea, Non ajfumpfit \ 
At the trial before Lord Eldon Ch. J. at the Guildhall fittings 
after lad Hilary Term, it appeared on the produ&ion of the fhip’s 
articles that they were intitled “ Articles of agreement, between 
the mafter, officers, mariners, feamen and feafaring men of the 
fhip Swallow , bound from the port of London , upon an intended 
voyage to the coaft of Africa for flaves, from thence to the Weft 
Indies , or America, and afterwards to London in Great Britain or 
to her delivering port in Europe and that the rate of wages in- 
ferted in them, agreed with that claimed in the id count, but no 
mention was therein ra'ade of any fuif! of money to be paid to the 
Plaintiff, as th^ average price of a negro Have. It was then proved 
that the chief mate on board fhips employed in the Have trade, 
ufually receives in addition to his wages the average price of one, or 
two negro flaves according to his contrad, provided he does not mif- 
behave himfelf, and that in this cafe the Defendant had agreed 
to allow the Plaintiff the average price of one negro Have beyond 
his wages. It was alfo \tx evidence that the captain on his arrival 
in the Weft Indies 9 broke up the voyage and difeharged the crew. 
Two obje&ions were made to the Plaintiff’s recovery; id, that 
as the 2 Geo . 2. c. 36. had provided that all agreements for wag«6 
between captains and their crews fhould be made in writing, 
the contrad for the average price of a negro flave, could not 
be fuperadded to the articles: 2dly, that there was a material 
variance between the deferiptions of the voyage in the declara- 
V01..IL Hh . tion 
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tion, and the evidence. A verdid was found for the Plaintiff 
with liberty to the Defendant to move for a nonfuit. 

A rule niji for that purpofe having been obtained ; 

Lens and Bayley Serjts. now fliewed caufej and obferved that 
the articles produced at the trial which bore date the day after that 
on which the 37 Geo. 3. c. 90. impofing a new ftamp, took effed, 
had only the old ftamp; they contended therefore, that as by the 
2 Geo. 2. c. 3C. f. 8. it is provided l that the articles fhall be pro- 
duced by the matter, and that the feaman fhall not fail in his fuit 
for want of fuch articles being produced, the fair conftrudion of 
that claufe was, that the articles fhould be produced in fuch a ftate 
as to be good evidence, but that not having the proper ftamp in 
this cafe, they mutt be confidered ag not having been produced at 
all, and cOnfequently the objection of variance between the decla- 
ration and the articles did not arife. [Hut the Court faid, that if the 
Plaintiff were permitted to go into parol evidence wherever the 
articles produced were on an improper ftamp or otherwife defedive, 
It would amount to a repeal of thofe legiflative provifions which 
dired that fuch agreements fhall be in writing and in a certain 
form]. ‘They then contended, ift, that the 2 Geo. 2. c. 36. applies 
only to contrads for wages in the ftrid fenfe of the word, and not 
■to any collateral perquifites agreed upon between the parties, which 
need not be fpecified in the articles j 2dly, with refped to the 
variance, that the contrad in queftion was originally in the alter- 
native, and might terminate in the Wcjl Indies, and therefore the 
'voyage which was the true*confideration of theJPlaintiff’s demand, 
and fo uhderftood between the parties, was corredly fet out j or 
-at any rate being only introduced in that part cf the declaration, 
which ftates the inducement for making the contrad, and under 
a Jcilicet , it might be rejeded as an Immaterial averment [a) ; for 
as it would have been fufficient to have alleged generally “ a 
•certain voyage,” and then to have proved that voyage from whence 
the earnings accrued, the declaration might be read fo as to avoid 
the variance by leaving out the defeription of the voyage. They 
obferved that in Brijlow v. Wright , Doug. 665. the variance which 
was there held fatal, was not under a fdlitet , and referred to the 
feveral cafes of Savage v. Smith, 2 Bl. 1 joi. Frith v. Gray cited 
in the note to Drewry v. Tw i/s, 4 Term Rep. 561. and Peppin v. 


(«) If an averment be materia!, putting it 
under a ftilittt will never make it immaterial. 
•Pofe v. F ofitr, 4 Term Ref , 590. Grmoeood 


v. Barrie t, 6 Term Rtf. 460. Johnfen y. 
Picket , R. 25 Geo. 3 • B* B. cited per Leaver 
read J, 6 Term Ref, 463, 


Solomons, 
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Solomons , 5 Tins /?<?/. 496. to fliew that an averment need not be 
proved where the declaration can be deemed perfed without 
it. 

Shepherd and Vaughan Serjts. contrb, after citing Webjler v. De 
Taftet^ 7 Term Rep. 157. where three privilege ilavcs agreed to 
be given in addition to wages, were held to be wages, and there- 
fore not infurable, were flopped by the Court. 

Lord Eldon Ch. J, I was rather of opinion at the trial jtlfat 
this voyage was capable of being reprefented merely as a voyage 
from London to Africa and from thence to the IVeJl Indies : and 
that although the voyage deferibed in the articles was a voyage 
from the port of London to Africa , from thence to the Weft Indies 
or America , and afterwards to London in Great Britain or to her 
delivering port in Europe, yet that the latter part of the defeription 
was not binding in a cafe in which there was no delivering port in 
Europe , the captain having broken up the voyage in the Weft 
Indies , according to the option which feemed to have been veiled 
in him. I doubted whether it was not a contra# in the alternative; 
and if lb, whether it was not fuflicient to deferibe that voyage which 
had really taken place (a). I am now, however, inclined flrongly 
to a contrary opinion, and think that the declaration Ihould have 
Specified the agreement as it was ftated in the articles. The con- 
trad in the alternative Ihould have appeared upon the record, and 
the fad of the voyage having terminated in the Weft Indies Ihould 
have been averred. And this will be found to be the more neccffary, 
if we attend to the policy of the various ads of parliament which 
Tiave provided different forms of articles for different voyages. 
With refped to the additional perquifite of the average price of a 
negro Have, it is impoffible to confider it in any other light than that 
in which it was confidered in Webjler v. De Tftet, namely, as 
wages. If the legiflature have decided that all agreements for 
wages fhall be in writing, and the pradice be not to put in writing 


1800. 

Whit* 


v. 

WlfclON. 


(4) See Leyton v. Pearce, Doug. ij. w^ere 
it was decided in the cafe of an alternative 
contra#, that the party who had rot the 
option, could not ftate it as an abfolute con- 
trad. Lord MantfieU, indeed, there laid 
down that if the option had been in the party 
pleading, it had been otherwife. On the 
authority of this diftum, it was contended, 
in Churchill v. U’ilkim, I Term Ref. 447. 
that a contra# in the alternative, where the 
option is in the party pleading, may be Hated 
11 i, abfolute contra# ; and this Teems to 
have been admitted by Butter ]. ; tor hi' rea- 

* 6 


toning went to /hew that the contra# ,' n 
that cafe which was “ to deliver taliow at 
4 s. per {lone, and to much more as the 
1’laintiHF paid to any other,” was not a con- 
tra# in the alternative, but merely a con- 
trail depending on a contingency, and 
therefore not within the above rule appli- 
cable to alternative contra#s. H cuvet er, in 
the fubfequent cafe of Tun v. Welltngt, 
♦ Term Rip. 531. the Court held, that the 
Defendant could not plead a contra#, which 
waa in the alternative, as an abfolute con- 
tra#, though the option was in himlelf. 

* 

contrails 
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1800. contradls for the price of one, two or more fkves, that pra&ice, if 

‘ White flowed to prevail,' may be made the means of evading the provi- 
«. fions ofthe a&. 

Wilson* 

Heath J. I am of the fame opinion. It is not fufficient % 
the Plaintiff to Hate in his declaration “ a certain voyage,” as the 
confideration of his wages ; but he muft fpecify what that voyage 
was. 

Rooke J. Of the fame opinion. 

Rule abfolute. 


id. nth. Goodtitle ex dern .W anklen v. Badtitle. 

kfvkt'm* fff 1LLUm mcm:d for judgment againft the cafual ejedor, 
ejeftment 2nd mentioned that the affidavit of fervice was not made by 

perfon who the perfon who ferved the declaration, but by a perfon who fwore, 
S«£n e * 11101 he faw the tenanl in P ofl effion ferved, and heard the perfon 

* ho f erved him with if ac< l uaint with the true intent and 
plained, to meaniftg of the declaration and notice. 

pofl‘effio»'i* m The Court held this affidavit fufficient. 

Sufficient to 

entitle the FlaintifF to judgment agaiod the cafual ejc&or. 


Fib. nth. W . Mainwaring, G. B. Mainwaring, and T. 

Chaw^eris v. Newman. 

fTtdC. T I,E decIaratian in this cafe ftated “ that one James Brander on * 
one'ef the *' at ^ c ‘ mad< * b ' 8 certain note in writing commonly called 

Indorters of a promiffory note his own proper hand-writing being thereunto 
n«e drawn^ fubferibed bearing date the fame day and year aforefaid and then 
IfJA and there deliv€red the faid note f ° fubferibed to the faid William 
,j. d th«l ° Newman and one Zander and one Thomas Chatteris C ar- 
pannerihip rying on trade together in partnerffijp under the name ftvle and 
indoried to «rm or Newman' Brander and Cbattcris by which faid note the 
plea in bar iM James Brander two mqoths after date promifed to pay to the 
of the” Plain- of,the ^ id William Newman James Brander and Thomas 
ifanVndS 1 Chatteris b f tbe names and description of MelTrs. Newman Brander 
wTth^'an" and ® }attcru ^oo/. value in account And the faid William 
jjHd good-on Newman James Brander and Thomas Chatteris to whofe order 
SSll*' ' P a y ment of the laid fum of money in the faid note contained 
was thereby appointed to be made afterwards and before the pay- 

*3 went 
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meat of tlie faid fum of money in the faid note contained or, , 1800. 
any part thereof and before the time thereby appointed for fuch 
payment to wit on fcfa at &V. indorfed the faid note the hand- i«o 
writing of one of them on their joint and partnerlhip account and Newma*. 
in their joint and partnerlhip name flyle and firm of Newman 
Brander and Chatteris being thereunto fubfciibed and by that 
indorfement appointed the contents of the faid note to be paid to 
the faid William Mainwaring George Bnulton Main waring and 
Thomas Chatteris, and then and .there delivered the faid note fo 
indorfed to the laid William Main waring George Boulton Main - 
waring and Thomas Chatteris of which faid indorfement fo made 
upon the faid note as aforefaid the faid James Brander afterwards 
to wit on &c. at Cc. had notice And the faid William Jdainwar- 
ing George Boulton Main waring and Thomas Chatteris aver that 
afterwards and when the faid note became due and payable (to wit) 
on &c. at &c. they the faid William Mainwaring George Boulton 
Mainwaring and Th anas Chatteris Ihewed and prefented the faid 
note fo indorfed as aforefaid to the faid James Brander for his pay- 
ment of the faid fum of money therein contained and theft and 
there required him to pay the fame But the faid James Brander did 
not then or at any time whatfoever pay the faid fum of money in 
the faid note mentioned or any part thereof but then and there 
wholly refufed fo to do of all which premifes the faid William 
Newman James Brander and Thomas Chatteris afterwards to wit 
on &V. at £sV. had notice By reafon of all which premifes and by 
force of the ftatute in that cafe made and* provided the faid William 
Newman became liable to pay the faid William Mainwaring George 
Boulton Mainwaring and Thomas Chatteris the faid fum of money 
in the faid note mentioned and. being fo liable the faid William 
Newman in confideration thereof afterwards to wit on at &c. 
undertook and to the faid William Mainwaring George Boulton 
Mainwaring And Thomas Chatteris then and there faithfully promif- 
ed to pay to them the faid fum of money in the laid note mentioned 
when he the faid William Newman Ihould be thereunto afterwards 
xequefted.” There were alfo counts in indebitatus ajfumpjit for 
money had and received, money paid, and money lent, and on an 
account Rated, in each of which William Newman was Hated to 
be indebted to William Mainwaring , George Boulton Mainwaring , 
and Thomas Chatteris , and in confideration thereof, to have pro- 
mifed to pay to them 7000/. Thefe counts were followed by the 
common breach that William Newman had not paid to the faid 
V0L.II. Ii * Wiliam 
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1800. William Mainwaring, George Boulton Mainwaring, and Thomas 
' * Chatteris , or either of them, 

Mainwa*.- 

,hQ Pleas, lft, Non ajfumpfit. adly, “ That the laid Thomas Chat - 

Htwman. (cr ; St one of the laid payees and indorfers of the faid promiffory 
note in the firft count of the faid declaration mentioned, is one and 
the fame pctfon with the faid Thomas Chatteris ond of the fait! 
Plaintiffs, and not other or different, and that the faid feveral pro- 
mifes and undertakings in the faid declaration mentioned were, and 
each of them was, made by the faid William Nt wman together with 
the laid Thomas Chatteris , jointly, and not by him the laid IVi liam 
Newman feparately from and without the faid Thomas Chatteris , to 
wit, af, &c. And this, &c. Wherefore &c. n 

To this fecond plea there was a fpecial demurrer afligniug for 
caufes “ that the faid William Newman hath not in or by that plea 
traverfed or denied the making by him the laid William Newman 
of the faid promifes or undertakings in the laid declaration men- 
tioned, nor hath he thereby confeffcd and fufliciently avoided the 
fame. And alfo for that the faid William Newman hath thereby 
attempted to plead in bar of the adion of the faid William Main - 
waring , George Boulton Main waring, and Thomas Chatteris , matters 
which ought to have been pleaded, if at all, in abatement of the 
original writ of the faid William Mainwaring , George Boulton Main- 
waring, and Thomas Chatteris , and not in bar of the faid adion. 
And alfo for that the fame plea doth not mention but wholly omits 
the faid James Branded the other payee, and indorfer in the firft 
count of the faid declaration mentioned of the faid promiffory' 
note therein mentioned And alfo for that the* matters contained 
in the fame plea are wholly immaterial and contain no anfwtrs to the 
faid declaration of the faid William Mainwaring , George Boulton 
Mainwaring , and Thomas Chatteris , and that the fame is in other 
refpeds evalive, argumentative, and informal.” 

Lens Serjt. in fupport of the demurrer. The fubjed of the 
Defendant’s plea is, not that the fame perfou is Plaintiff and 
Defendant, but that one of the Plaintiffs being alfo one of the 
payees might have been made a defendant. Of this the Defendant 
might have taken advantage by plea in abatement, but having omit- 
ted to do fo, the Court will not now take notice that this matter, 
which is the proper fubjed of a plea in abatement, appears on the 
record. Deering v. Moor, Cro. E/iz. 554. Cabell y. Vaughan, 
I §aund. 291. Addifon v. Over end, 6 Term Rep. 766. The 
courfe which the Defendant fliould have purfued is this ; he fhould 
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firft have pleaded in’ abatement, that. STt Chatteris , one of the payees, 1800. 
was not joined as a Defendant, and then upon his being made a Co- 
defendant, he Ihould have pleaded in bar that the fame perfon was 
made a Plaintiff and a Defendant. If it be infilled that this could 
not have been pleaded in abatement becaufe a better writ could not 
have been given, it may be obferved, that it is not an invariable 
rule that a better writ mud be given in fuch a cafe. Symonds v. 

Parmenter % 2 Sir. 1269. (a) In this cafe, however, a better writ 
might have been given, finoc by fuch a writ as has been fuggefted 
all the payees would have been made Defendants in the fuit. 

Though perhaps it may appear on the face of the firft count that 
the fame perfon, who is one of the Plaintiffs, ought to have been 
made a Defendant, yet this obfervation does not apply to the three 
laft counts, where the *contrad is alleged to have been made with 
Newman only. It is true, that the plea, which is pleaded to the 
whole declaration, avers that the feveral promifes were made by 
Newman coupled with others ; but that is only the fubjed of a 
plea in abatement to the three laft counts, upon the face of which 
it does not appear that T. Chatteris may be both Plaintiff an<I De- 
fendant : the plea, therefore, being pleaded to the whole decla- 
ration, is bad. Befides, the promifes being jointly made by 
Newman y one James Brander y and Thomas Chatterisy the De- 
fendant’s plea, which Hates them to have been made by 
Newman and Chatteris only, is on that account alfo incorred. 

Hey wood Serjt. contrii. As it was irupoffible for the Defendant in 
this cafe to give a better writ to the Plaintiff, he could not plead 
in abatement * and as it was neceffary to introduce upon the record 
the fad of the promifes being made jointly by the Defendant and 
one of the Plaintiffs, the Defendant was compelled to adopt the 
fpecial plea in queftion. Had this matter appeared diftindly on 
the face of the declaration, the Defendant might have demurred, 
fince the objedion deftroys the Plaintiff’s right of adion. No dif- 
tindion can now be taken on the form of the different counts, 
becaufe the plea has averred that all the promifes were made by 
Newman and T. Chatteris jointly. With reiped to Addtfon v« 

Overcndy it might be fufficient to obferve that it was a cafe of tort , 
and therefore not applicable to the cafe now before the Court. It 
appears to me, however, that the decifion in Addtfon v. Overend 
proceeded on a miftake. The objedion appeared on the face of 
the declaration ; now, if that which is the fubjed of a plea in 

( 4 ) Vide etiftm Vin* Abt tit, Abatmtnt , (E, b.) Ce «. Dig* tit. AbaUm*nt % (I. 2 .) 

14 abatement 
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jgoo. abatement appear., on the face of the declaration, why call for a 
’ — v— ' plea in abatement ? the only objed of which is to introduce on the 
record that which will give the Plaintiff a better writ. The cafes 
n J mas _ p r0 ve, that where a Plaintiff by his own (hewing cannot maintain 
the addon on his writ, the Court will abate the writ ex officio ( a ). 
The argument of the Court in Addifon v. Overend was, that if the 
fubftance of a plea in abatement appear on a fpecial verdid, it (hall 
not abate the writ, and therefore that it fhould ndt, where it appears 
on the declaration ; but it may be obferved, that if fuch a fad appear 
onafpecial verdid,it appears there improperly, fmce it ought never 
to have been received in evidence. The expreflion in Deeringy, Moor 
is, “ the finding it by the jury is not material (/>).” The fubftance 
of the plea is not that the Plaintiffs have fued one on ^ joint con- 
trad, but that one of the Plaintiffs ought alfb to have been made a 
Co* defendant j and the objedion is, that the promife on which the 
Plaintiffs have fued is fuch a promife as cannot be enforced againft 
the Defendant. This very point was decided in Moffiatt and Others 
v. Van Millingcn , E. 27 G. 3. B. R. (c) With refped to the laft ob- 
jedion to the plea, that on e James Brandcr was alfo liable, it may be 
anfwered,that the name of Newman alone appears in the three laft 

counts, and that the only other name introduced by the plea is that 

of Chatteris ; and although the name of J. Brandcr appear 


(a) Vide 1 Roll. 176. Hob. ,199. 280. and 
281. and the cafes collc&ed in Vi n. Ah. tit. 
Abatement, ( K. b ) 

(b) Vid. etiam Harman v. U hichlow, 
Lath. 152. where this diftinfcion was taken 
by Sir IF. Jones , and agreed by the Court. 
So in IVbchdaU's cafe, 5 Co. 119. Stead v. 
Moon , Cro. Jac. 152. and Holdvjich etUx. v. 
Chafe, AIL 42. the Court refufed 10 abate 
the .writ where matter pleadable in abate- 
ment appeared on fpccialverdift. But in Hor 

Moor, cited 5 Bur* 2614. where fuch 
matter appeared on the declaration, and in 
c the King V. Young , cited 6 Term Rep . 7 6 9 - 
where it appeared on feire facias the Court 
did abate the writ though it was no: pleaded. 

(c) Moffett and Others v. Van Millingcn , 
M aft, 27 G 3. B. R. Indebitatus affumffit by 
the Plaintiffs as oecutors. The pica aver- 
red that the promifes if any were made 
by the Defendants, together with two others, 
and the Plaintiff Moffat , and concluded 
with praying that the declaration might be 
quafhed. To this there was a fpecial de- 
mofreK aligning for caufe that the Defend- 
ant had concluded by praying that the de- 
claration might be quafhed, and had pleaded 
in aUte&ent of the declaration, whereas he 


flioold have pleaded in abatement of the bill, 
ifc. On this demurrer the Plaintiffs had 
judgment of rejp&ndea s 0 vfier ; w here upon 
the Defendants now pleaded in bar, “ that 
• f the feveral promifes and undertakings in 
« the faid declaration mentioned, if any .fuch 
“ were or was made, were and each and 
*< every of them was made by them, the De- 
«« fctvhntt, together with the faid ffi/liam 
“ Moffat t , one of the Plain tiffs in this caufe, 
jointly, and not by them the faid Defend- 
“ ants fepararely from and without the 
“ faid William M ffatt, to wit, at, And 
“ chi Wherefore, k£c” To this plea 
the Plaintiffs demurred. 

Wood for the Plaintiffs contended tha? 
this matter could only be pleaded in abate, 
men: ; that Mrfj'att was in auter Arpit a 
executor and truilee ; and that the debt wa 
not extinguilhed in equity by his beinj 
executor to the perfon entitled, 

BullerJ. (without hearing Gibbs fc 
the Defendant.) The promife was mad 
jointly with one of the Plaintiffs, llow ca 
he fue himfclf in a Court of Law? h is in: 
podtble to fay that a man can fue himfclf. 

Ju4gnient for the Defendan 
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on the firft count as one of the payees non conjlat that he is not 
-dead [a). 

Cur. adv. vult. 

Lord Eldon Ch. J. on a fubfcquent day faid ; The prdVit 
opinion of the Court is that the Defendant muft have judgment. 
Indeed i« appears to me that the fubjcd of the prefent plea 
could not have been pleaded in abatement ; becaule a plea in 
abatement ought to* give a better writ, not to fhew that the 
Vlaintiff can have no a&ioa at all. Certainly the cafe is of 
great importance, and it has not been without fome helitation 
that I have been able to come to a decifion upon it. The 
fa£ts of the cafe are thefe ; a man of the name of Brander makes 
a promiffory note to three perfons, namely, to Newman , to himfelf, 
Brander , and to Thomas Chatteris . This note is indorfed to Wil- 
liam Mainwaring , George Boulton Main ’waring ^ and Thomas 
Chatteris , who are clearly the perfons appearing on this record 
as Plaintiffs. The effect of a judgment for the Defendant will be, 
that if a man make a note to himfelf and others carrying* on 
bufinefs under a particular firm, and that partnerfhip be diflblvcd, 
the promiffory note can neither be put in fuit as fuch, nor enforced 
as an equitable agreement, bccaufe on a promiffory note ftamp. 
Confidering therefore the quantity of circulating paper in this 
country {landing under the fame circumftances with the note in 
queftion, the confequcnccs of fuch a decifion may be highly in- 
jurious. However .the pafe of Moffatt^s. Van Millingen cited by 
my brother Heywood is unanfwerable. 

The cafe ftodtl over till this day, when the Court obferved, that 
if any inconvenience fliould refiSlt from a judgment in favour of 
the Defendant it was for the Eegiflature to interfere, but that the 
Defendant was entitled to judgment. 

Judgment for the Defendant. 


Main- 

waring 

Newman. 


(1 a ) See as to this point Cabell v* Vaughan, 
and the notes fubjoined thereto in Willi a mi's 
Saunders , v ol 1 . p. 29 1 .—It may a! To be ob- 
it rved, chat as James Brander was not one 
of the Plaintiffs, his liability to bn made a 


co-defendant wa< only the (ubjed of a plea in 
abatement, (fee IV, hiatus's SauncL. » s ubi ju - 
pra t ) and consequently to have introduced 
his name into the pica in bar, would have 
bee u incor* ell. 


Voi. II. Kk 
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1800. 


Td, 12th; 

Defendant 
being arrett- 
ed on a writ 
returnable 
the laft re- 
turn of Mich . 
Term, put 
in bail on 
the laft day 
of that term, 


Bailey v. H antler! 

T he Defendant being arrefted in Michaelmas Term on a writ 
returnable the laft return of that' term, put in bail on the 
laft day of that term, who juftified on the firftdayof Hilary Term} 
a declaration was delivered on the 25th of January , indorfed to 
plead in four days, otherwife judgment, and in the evening of that 
day a rule to plead was given ; on the 28th of January a plea was 


who juftified 
on the fit ft 
day of HiL 
Term ; a 
declaration 
was delivered 
on the third 
day of HiL 
Term, and 
in the fame 
Term judg- 
ment was 
fjgncd for 
want of a 
plea. 

Held regu- 
lar, the De- 
fendant not 
being en- 
titled to an 
imparlance. 


demanded, and on the 31ft of the fame month judgment was 
figned for want of a plea. 

On a former day Shepherd Serjt. obtained a rule Nlfi for fetting 
afide this' judgment and all fubfequent proceedings thereon, with 
cofts, on the ground of the Defendant’s beipg entitled to an im- 
parlance, and therefore not obliged to plead, the declaration not 
having been delivered until after the EJfoign-day of Hilary Term. 
On this day he contended, that the Plaintiff fhould have delivered 
his declaration de bene ejfe before the EJfoign-day , in order to 
deprive ^the Defendant of an imparlance over tills term, and cited 
a cafe to this effett* from 1 Cromp. Pr. 1 26. Ed. 3. 26th Januan 
1764. 

JBayhyStvjt. contra infilled that the Plaintiff was never ob- 
liged to declare de bene effe y and that he could not declare in 


chief until the bail, were perfe&ed, which was not till after the 
Efoign-day. 


fbe Court after referring to the officers {aid, that although a 
Plaintiff be entitled to declare de bene if he pleafe before the 
Defendant is in court, yet that he is not compellable to do fo, and 
that the judgment was therefore regular. 

* Rule difeharged (s). 


(tt) Vid. I Sellon Prafl. 268. id. 2. Rook v. Til Earl cf Ltictfitr, 2 firm Ref . 16. 
«ad Rollejhn v. Scott, 5 Term Ref. 372. 


Mr, Juftice Buller was abfent during the whole of this Term 
from indifpofition. t 


In this Term William Draper Bejl of the Middle Temple Efquire, 
was called to the honourable degree of Serjeant at Law, and 
gave rings with this motto, “ Libertas in legibusP 

THE END OE HILARY TERM. 
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W w 

The KiKg v* Smith. 


npHE Defendant was indi&ed at the Summer affizes for Kent 
•* 1799, on the 15 Geo . 2. 428. / 3. 

The indidlsment Rated, that the defendant on, &fr. “ with force 
and arms at &c. one piece of falfe and counterfeit motley made 
and counterfeited to the likenefs and fimilitude of a piece of good 
lawful and current money and filver coin of this realm called 
An half-crown, as and for a 'piece of good lawful and current 
money and filver coin of this realm called an half-crown then and 
there unlawfully unjuftly and deceitfully did utter to one J, F, % he 
the faid Defendant at tKe time when he fo uttered the faid piece of 
falfe and counterfeit money, then and there well knowing the 
fame to be falfe and counterfeit, and alfo that he, the faid De- 
fendant at the time when he fo uttered tlie laid piece of falfe and 
counterfeit money as aforefaid to wit on fcfr at SsV had about 

Vol. II. Li him 


In an indict- 
ment on the 
15G.2. f.z8. 
/. 3. it is not 
neceflary to 
a\er that the 
Defendant 
is a common 
utterer of 
falfemoney. 
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The King 


*w. 

Smith. 


him die laid Defendant in the cuftody and poffeffion «of him the 
faid Defendant one other piece of falle and counterfeit money 
made and counterfeited to the likenefs and lunilitude of.a piece of 
good lawful and current money and filver coin of this realm called 
an half-crown he the faid Defendant then and there well knowing 
the faid laft-mentioned piece of falfe and counterfeit money to be 
falfe and counterfeit. In contempt &c agaihft the form of the 
ftatute” SsV (a) 

• * <• 

The Defendant was tried and found guilty before Butter J. who 

referved the following queftion for the opinion of the Judges, viz. 
Whether the indidment fhould have concluded with an averment 
that the Defendant wasj||pmmon utterer of falfe money ? 

The cafe was argued Swore the Judges ( abfente Butter J.) in the 
Exchequer Chamber. 

Gurney for the prifoner contended, that when the law gives any 
particular name to an offence, that offence ought not to be de- 
ferred in an indidment by any circumlocution j as in murder 
where all the circumftances which conftitute the crime, if ftated in 
the indidment, will not difpenfe with the allegation that the 
party is guilty of murder j that the fame rule obtained with refped 
to perjury, and that as the ftatute had in this inftance declared that 
a perfon under certain circumftances fhould be deemed a common 
utterer of falfe money, the indidment ought to have charged him 
with being fo, in the very words of the ftatute. 

Fielding on the part of the profecution argued, that the con- 

clufion of law neceffarily refulted from the fads fet forth ; that the 

Legiflature after ftating the circumftances which conftitute the 

crime, had declared, that a perfon offending againft this provifion 

of the ad, fhould be “ deemed, and taken to be a common 

utterer,” which words are equivalent to the expreffion “ adjudged a 

common utterer that this cafe therefore was not like thofe where a 
9 * 


(a) Which enads, Mt that if any perfon 
whatfoever fhall utter or tender in payment 
any falfe or counterfeit money knowing the 
facne to be falfe or counterfeit to aoy perfon 
or perfons and fhall either the fame day or 
within the fpace of ten days then next utter 
or tender in payment any more or other 
falfe or counterfeit money knowing the fame 
to be falfe or counterfeit to the fame perfon 
or perfbns or to any other perfon or perfons 
otvihall at the time of fuch uttering or ten* 


dering ‘have about him or her in his or 
her cuftody one or more piece or pieces of 
counterfeit money befides what was fo utter* 
ed or tendered then fuch perfon fo uttering 
or tendering the fame Hull be deemed and 
taken to be a common utterer of falfe money and 
being thereof confided (hall fufier a year’s 
imprifonmene, and fhall find fureties for 
bis or her good behaviour for two years 
more to be computed from the end of the 
faW year.” 


technical 
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technical name having been given by the Legiflature to the offence 
itfelf, that name muft be employed in (Jefcribing fuch offence. 

At the enfuing Spring affiles for Kent, Heath J. delivered the 
opinion of the Judges that the indittment was well enough. 

Gibson v. Chaters. m r >-th. 

Hts was an adion on the # cafe for’malicioufly and without any 1”,“*®'°" 
juft or probable caufe arrefting the Plaintiff and holding cloudy hold- 

# ing 10 batl, 

lii m to bail. it is not fuffi- 

At the trial before Lord Eldon Ch.*J. at the Guildhall fittings provefoat 
after laft Hilary term, it appeared that the Plaintiff and the De- l t * f ** r 
fendant were both refidant at Worth Shields in Northumberland , the p a y"' nt 

the debt, if 

former being the matter, and the latter the owner of a (hip ; that the cn-cum* 
fbmc matters in difference between them having been fubmitted ford no in- 
to arbitration, die Plaintiff was awarded to pay the fum of 19/. 14s. f " a ™ C /-?but 
on the 3 1 ft of November 1 797, but in confequence of his being ™ foence o? 
abfent from home at that time, and not rerurnijig till March ^799 aflu*i malice 
did not pay the fum awarded; that in December 1798 the De- given, 
fendant being in London made an affidavit of debt to ho]j|the 
Plaintiff to, bail, and that a writ iffued thereupon; that on the 
Plaintiff’s return to North Shields in March 1799, he hearing of 
the Defendant’s intention to arreft him, paid the debt to the De- 
fendant’s agent at North Shields , and toojj a receipt for the amount j 
that on the 4th of May following, the plaintiff having arrived in 
the river Thanks from North Shields , was arrefted and holden to 
bail by the Defendant’s attorney, <on an alias writ taken out at that 
time, but grounded on the affidavit made by the Defendant in 
December 1798. His Lordfhip being of opinion that it was 
nccefpiry to prove exprefs malice, and that no evidence of malice 
'had been given, nonfuited the Plaintiff 

1 Befl Seijt. now moved.for a rule nifi to fet afide this nonfuit, 
and have a new trial ; contending that the cafe was diftinguifhable 
from that of Scbeibcl v. Eabrbait\, ante , vol. 1. p.388.; the writ 
•on which the Plaintiff in that cafe was arrefted having been fued 
out previous to the time when the debt was paid, whereas the writ 
in the prefent inftance was actually taken out after the debt had 
'been difeharged and a receipt given ; that the ground of complaint 
'in Scheibel v. Fairbatn was a mere nonfeafance in the Defendant 
•who had omitted to countermand a writ ptevioufly fued our, and 

• was 
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ALry 8 th. 


An a&ion 
will not lie 
on a promif- 
ory note 
given in 
payment of 
a wager on 
the amount 
of the hop- 
4uucs». 
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was fo treated by the Court, but that this was a malfeafance and 
came exprcfsly within the rule laid down in Waterer v. Freeman , 
Hob. 267. that a man is liable to an adion if he fue againft his 
releafe, or after the debt duly paid. He obferved, that the rule 
with refped to proving malice in adions for malicious profecutions, 
did not hold in the cafe of adions, for holding to bail in a mere 
civil fuit, fince the rule in the former inftance proceeded on the 
danger of difeouraging prof|jptions for public, offences. 

But the Court were of opinion that the fads of this cafe pre- 
cluded any inference of malice, and that the Plaintiff therefore to 
entitle bimfelf to recover ought to have given evidence of adual 
malice. 

Bejl took nothing by his motion. 


Shirley v, Sankey and Others,. Executors of 

Colling wood. 

was an adaon on a promifory note for 157/. 10 s. dated 
* ^the 12th July 1793. 

TOe caufe was tried before Botham B. at the iaft Spring affifes 
for Kent, when it was proved that in Augujl 1792 the Plaintifl 
and the Defendants’ teftator laid a w'agcr on the amount of the 
hop-duties for that year; that the event proving favourable to the 
Plaintiff, the Defendants’* teftator gave him the promifory note in 
queftion for the amount of the wager. 

At the trial it was objeded, that fince it was eftablifhed by the 
cafe of Atherjold v. Beard , 2 Term Rep. 6io. that wagers on the 
amount of the hop-duties, or of any other branch of the public 
revenue, wcic illegal, and no adion could be maintained upon 
them, therefore the prefent Plaintiff could not maintain an adion 
on this note, the coniidcration of which was a wager upon the 
amount of the hop-duties. 

The learned judge being of that opinion nonfuited the Plaintiff. 

Lady Scrjt. on a former day moved to fet afide that nonfuit, 
and contended, that this cafe was diftinguifhallc from Atherjold 
v. Beard; firft becaufe the note was not given until the growth 
of the hops was complete, confequentfy it was mot pofliblc for 
cither party to afted the amount of the duties with a view to his 
own iutcrcftj fccondly, that as the queftiou refpediing the amount 

of 
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of the duties was admitted by the note to be in favour of the 1800. 
Plaintiff, no difcuffion of that queftion need now take place, ^ 
and therefore no inconvenience could arife to the public. He ' v 

Sa ’’ k f. y 

ur^ed that this note flood on a different fboting from notes given andOihen. 
on Smuggling or other illegal tranfattions of that kind, fmce the 
wager which was the consideration of it, was 'neither illegal or im- 
moral in itfelf, though the Court had refufed to enforce it ort 
account of public inconvenience. 

The Court faid, they would .look into the cafe of Athtrfold v. 

Beard before they granted a rule nift y and on this day 

Lord Eldon Ch. J. faid, We can dilcover no difference be- 
tween this cafe and that of Athcrfold v. Beard. There aifo the 
difcuffion refpe£ting the amount of the hop-duties was fliut out ; 
for the Plaintiff gave in evidence the ad million of the Defendant 
that he had loft his wager, and upon that evidence obtained a ver- 
diifl («). What difference then is there between the two cafes? 

Bayley Serjt. took nothing his motion. 


(#) Tn that cafe, which came on by mo. 
tion in arreft of judgment, Grofe J. ob- 
ferved, that the objeftion to the wager ap- 
peared upon the face of the record ; whrre 
the Defendant's admiflbn as to the amount 
of the duties could not appear. And in Good 
v. Elliott , 3 Term Rep . 700. Buller J. re* 
marked that the cafe of A/berfold v. Beard 
efUblilhed, that if an adion lead to im. 
proper inquiries, it may be flopped in li- 


mine \ and that the cafe could jntoJmvc 
been decided on an/ other ground, becaufc 
the confcflnn of the Defendant excluded 
any actual difcuffion concerning the public 
revenue. The principal cafe however being 
an a&ion on a promifory note, nothing ap- 
peared upon record which could lead to im- 
proper inquiries, nor could any evidence 
upon the amount of the duties have been 
received. 4 


M. Tattersall Adminiftratrix of W. Tattersall Map IZlfc. 

v. Groote. 

•f 

C ovenant. The declaration ftated, that by an indenture dated if A. and s. 

the 2d of January 1 797, between G. W. Groote , the Defendant, ”ion"of T 
and W. Tattcrfall the Plaintiff’s inteftate, reciting that in confidera- piiS*by 
tion of 420/. paid to G. W. Groote .by W. Tatter fall \ G. W. Groote one to the 

T _ . . _ _ • other enter 

agreed to accept Vv. Tatterfall as a partner in his buhnefs of an into partner- 
apothecary, it was witneffed that in confideration of the premifes nnaot 1 n°" 

% ^ cafe of a dif- 

folution of the partncrffiip ro fubmir a)) matters relating thereto, to arbitration, the arbitrators are 
not thereby authorised to determine whether a*ny part of the fum of money which was the confideration 
of the partneifliip fliould be refundrd 4 

Semi. that no adion can be maintained for refufing to nominate an arbitrator in parfuance of acovenant 
to refVr matters to arbitration. 

Vol. II. M m they 
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1800. they became partners in the bu fin eft a fore fa id, fubjedtto the pro- 

vifbcs and agreements in the indenture contained ; that it was “ co- 

stu, ven anted bv and between the faid G.W. Grootc and W. Tatterfall^ 

•GkooTr. and G . TV. G route and TV. Taticrfall deceafed and each of them for 

himfclf his executors and adrniniftrators did covenant promife and 

agree to and with the other of them his executors and adminiftra- 

tors that if at any time during that co-partnerfhip or at or after 

any determination thereof any variance dispute doubt or queftion 

fhould aiiic happen or he moved between the faid parties or either 

of them their executors or adrniniftrators in for about or touching 

the faid joint concern, or copartnerfhip or any covenant agree- 
» 

ment claufe matter or tiling therein contained or in the conftruc- 
tion thereof, or in any wife relating thereto, then every fuch 
variance difpute doubt or queftion fhould be referred to and be 
refolved and determined by two indifferent perfons to be elected 
and chofen by the faid partners, that is to fay, one by each of them 
■within twenty days next after fuch variance difpute doubt or 
queftion fhould arife happen or be moved,” with power to the ar- 
bitrators to elcdt {in umpire in cafe of difpute; and that each of them 
covenanted to abide by the determination of the arbitrators “with- 
out any further difpute or trouble whatfoever.” The declaration 
then averred, that on the nth of December 1798, the co-partner- 
fhip was diflolved by confent, and that after fuch diffolution 
JV. Taticrfall conceiving hirnfelf entitled to a return of the 420/. 
the confederation of the co-partncrfhip, all difputes touching the 
fame were referred to the award of two* indifferent perfons elected 
for the purpofe by the faid TV. Taticrfall and G. TV. Groote , but that 
W. Tatterfall died before any award was made; that fince his death 
the Ph.innfF Margaret Tatterfall conceiving herfclf to he entitled 
to the faid 420/. as adminiftratrix, in order to put an end to the 
difpute, did within 20 days proceed to name to the faid G. TV. 
Groote an indifferent permn as an arbitrator on her part, and re- 
quefted the faid G. TV. Grootc to ntjme one on his part. The 
breach was, that G. W. Grootc refufed to nominate an arbitrator,* 
whereby the Plaintiff was prevented from recovering by means of 
the faid arbitration the faid 420/. paid as the confideration of the* 
faid co-partncrfhip, and which was diflolved without any benefit 
accruing thereby, either to the faid TV. Taticrfall in his life-time, 
or to the Plaintiff as his adminiftratrix fince his death. 

The Defendant prayed oyer of the indenture, by which it ap- 
peared, that G, TV. Groote apothecary to Her Royal Highnefs the 

> . Dutchefs 
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Dutchels of York, and IV. Ta tier full man-midwife and apothecary, 
entered into partnerfliip for ib long a time as they ihcuh.1 mutually 
agree, the latter paying to the former 430/. ; that they entered into 
the fevera! covenants ufually contained in articles of partnerfliip ; 
that G. W. Grouts then covenanted with W. Tati erf all not to inter- 
fere with or endeavour to turn to his own advantage that part of 
the practice eftabliflied during the co-partnerihip which refpecled 
midwifery, but that, IT. TatUrfall , his executors, adminiftrators and 
afligns, fhould be at liberty after the di Ablution of the partner- 
fliip to carry ori that part of the bufinefs or. difpofe of it to their 
own advantage ; then followed the covenant as let out in the de- 
claration, for referring all matters in difpute to arbitrators,* and 
abiding by their award. 

The defenflant then demurred generally to the declaration ; and 
the Plaintiff joined in demurrer. 

Lens Serjt. in fupport of the demurrer. 1 A, This a&ion is 
novel in its kind and cannot be maintained. The covenant on 
which it is founded is not fo far binding as to ouft the jurif- 
diiflion of the courts of common law $ for it cannot h®-ph?aded 
in bar to an action in thole courts. Thompfon v. Cbarnock , 8 Term 
Rep. 139. Now if .it were fo far binding as to fubjedt a party to 
damages for not fubmitting to arbitration, the fame confequcncc 
would enfuc as if the party were allowed to plead it in bar. It 
is true that in Halfhide v. Fcnning , 1 Brown Chan. Caf. 336. an 
agreement to refer all matters in difference was allowed to be 
pleaded to a bill fifed for a partnerlhip account ; but in that cafe 
it was alfo agreed that they would not fue either at. law or in 
equity: and even this determination is much fhaken by the lub- 
l'equent cafe of Mitchell v. Harris , 2 Fez. jun. 129. Such an ac- 
tion as the prefenr, if it could be fupported, would be altogether 
fruitlef 3 j fince it would be impoflible for the jury to afeertain the 
damage luftained by refufing to fubmit to an arbitration, when it 
cannot appear what ,the refult of fuch an arbitration would Be- 
2dly, This cafe is not within the covenant, which directs that all 
matters relating to the co- partnerfliip Hull be referred to arbitra- 
tion, whereas the fubjc£t of the prelcnt difpute is the original con- 
fidcration of entering into the co partnerfliip. 3dly, By the terms 
of the covenant one arbitrator is to be named by each of the 
partners ; but the Plaintiff who is executrix to one of the partners 
has no authority to nominate, and cpnfeqnently cannot fue the 
Defendant for omitting to nominate on his part. 

8 She fiber d 

.*• 

* 


1 800. 

\ ■ ' i*l 

Tatter- 
sal i. 

'V, 

Grootu. 



5 34 

i8oo. 

« — 

Tat i lr.- 

S ALL 
■t'. 

Gkqotz. 


CASES IN EASTER TERM 

Shepherd Serjt . contrP. ift, It is clear that an agreement to refer 
matters in difpute to arbitration is not illegal. Such agreement? 
are recognifed and enforced by the Q io of Will. 3. c. 15. 
But where a man covenants to do any thing which by law he may 
do, he is liable to an adion for non-performance of his covenant. 
Many things may be the fubjed of an adion of covenant though 
the refult of thedecifion would require a further inveftigation. 
Thus if a man covenant to account, aw adion may be maintained 
on his refufal to do lb ; yet a fubfequent adion would be necelfary 
to recover the balance of the account. Whatever difficulty may be 
found in alcertaining the damage, the only queftion now is, Whe- 
ther the adion he not maintainable ? 2d, Nothing can be larger 

than the expreffions of this covenant. The terms upon which 
the partnerfhip Ihould be diffolved is clearly within the meaning 
of them. It is poffible that the propriety of reftoring the 420/. 
<or a proportionable part of it, might be the foundation of a fuit 
in equity ; as if l’ome fraud had been pradifed in the formation 
of the partnerfhip. If therefore this queftion could be the found- 
ation‘tfl J '«* fuit in equity, .it was clearly a proper fubjed for arbi- 
tration. 3dly, The Court will fo conftrue the covenant as to give 
effect to the intention of the parties. The words of the covenant 
refped any difference which (hall be moved between the faid 
parties or either of them, their executors or adminiftrators ; it 
would therefor^ be abfurd to confine the agreement to nominate 
arbitrators to the partners themfelves. 

Lord Eljdon, Ch. J. (after ftating the cafe}. Thefe articles 
purport to be an agreement between two gentlemen, con verfant in 
the different branches of the medical profeffion j and one of them 
has thereby decided for himfelf, that it was worth his while to 
give 420/. to the other on the eftablifhmerit of a joint concern. 
:It was competent to him to decide on the prudence of fuch a mea- 
fure, taking into confideration the probability of the conne&ion 
being of long continuance or not. It is very -evident from the 
covenant which provides that the pradice of midwifery fhall be- 
long wholly to Mr. ^Catterfall r after the diffolution of the partner- 
ihip, that he might derive a fufficient inducement for entering 
into it from the hope of being foon able to eftablilh his charader 
in that branch, and then to diffolve the partnerfhip and fet up 
-for himfelf. He declined entering into articles for a definite period 
<of time ; we may therefore lay out of the cafe .the whole dodrine 

.«! .Of 
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of equity rcfpeding agreements between makers and apprentices, 1800 ^ 
wherfe part of the confideration has been reftored to the latter on Tatter _ 
the ground of its having been paid with a view to fome continued 
benefit which lias been interrupted by fome uncxpe&ed event. 

The cafe has been argued on thefe grounds. I (hall firft confider 
the fecond, and on that point I am clearly of opinion that the cafe 
is not within the articles. * See how it (lands. In confederation of 
420/. to be paid by Mr. Tattarfall , the parties agree to enter into 
the articles. The covenant to refer matters to arbitration in point 
of confideration, is iiiftained by the payment of 420 1 and yet 
by virtue of that very covenant it is now made a matter of dis- 
pute, whether the 410/. ought to have been paid or not. Cortits 
of equity will interfere in cafes where fraud has been pradifed, 
and order the confideratipn to be returned ; «bm then they treat 
the. articles as a nullity in confequence of the fraud; whereas here 
the parties apply .to a court of law to enforce a covenant in the 
articles, Recaufe they are binding. Large as the words are, I do 
not think that they authorife a demand of an arbitration on the 
point, whether the confideration of the articles fhould hajrc^een 
paid or not. With refped to the third point, 1 do not fee 1 that 
we are bound to ftrugglc to make,fcnfe of the terms which the 
parties have ufed. It caft hardly be doubted that the parties meant 
to extend the power of nomination to their executors and adroini- 
flrators ; but the words are " partners and each of them.” Now 
there is no fufficient rcafon in this cafe for extending thofe words 
beyond their obvious, fenfe. On thefe two lad grounds therefore 

1 am clearly of opinion that judgment muft be given for the de- 
fendant. 

With refped to the firft point, if it were neceflary to give an 
opinion I (ljould wifti to take time to confider of it. This is qdite 
xlear, that there is no inltance of fiich an adian as the prefent 
having ever been brought in a court of law, and it is .equally clear 
that though courts of equity will decree the (pecific performance 
of reafonable covenants where fybftantial damages cannot be ob- 
tained in a court of law, yet no man, I apprehend, ever heard of 
a fuit in Equity to compel the fpecific performance of a covenant 
-to refer difputea to arbitration. In Wellington v. Mackintojh , 

2 Ath 56 9. Lord Bardwickc overruled a pie* of covenant to refer 
matters in difference which was pleaded to a bill for a difeovery. 

Lord Kenyon, indeed, in Half hide ^ v. Kenning fupported fucha plea; 

Vol.IL Nn, * but 
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but then the words there were, “ before they brought any fuit.” 
I think I do not mitconftrue the cafe of Mitchell v. Harris , by 
ftatlng that the opinion of Lord Loughborough did not agree with 
the dodrine laid down in Half bide v. Fcnning. In the difcuffioa 
of Mitchell v! Harris, the couufel were a iked by the Lord Chan- 
cellor if an adion like the prefent had ever been .known in a 
court of law, and it was admitted that no inftance was to be found* 
It would be difficult to dired a jury upon what rule* to proceed in 
affeffing damages in fuch an adion ; for non conjlat that the Plain- 
tiff would*have fucceeded in the arbitration. .The covenant there- 
fore fecms nugatory, or if not fo, yet it cannot be enforced as 
tedding to exclude the jurifdidion of the courts. 

Heath J. I am of the fame opinion* If it were neceflary 
to decide the caie Upon the firft ground, *1 ihould wifh to conlider 
it more fully. It appears to me, however, that the covenant is 
tantamount to a covenant to forbear tiling. * Indeed it does not 
appear upon thefe pleadings that the Plaintiff is emitted to the 
420 /. whereas he was bound to make out a title to recover it. 
Tlfuirm an adior\ for not accounting, the plaintiff mull fhew that 
the defendant has received* a certain fum of money j otherwife no 
legal difference appears between them. In the fame manner an. 

. adion can never lie for not going before an arbitrator unlefs it ap- 
pear that there >is a fair fubjed of arbitration. Ey the words of 
the covenant in the prefent cafe, the power of nominating arbi- 
trators is confined to the c pa«ners themfelves. 

t 

Rooke J. . • On the firft objedion the inclination of my opinion 
is, that the covenant is'futHe v but it is pot neceflary to decide that 
point. On the two‘laft j|rofmds I 'am of .opinion that judgment 
(liquid be given for, tbeJOcfendant^ 


Judgment for the Defendant. 
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1800. 


Murphy v, Cadell. 


May 13 th. 


'TT'Hts was an application to ftay proceedings in a#a£tion in this Th«Court^ 
“*■ Court, on the ground of the Plaintiff having filed a bill in -proceeding! 
-Chanceryagainft the Defendant for a difeovery and an account, ©n "he ground 
rcfpedVmg the very matters for which he was purfuing his 
remedy here. chancery tor 

Cochll Serjt* (hewed caufe «igainft the rule, and cited yotics v. caufe. 

Clay , ante, vol. 1. p. 191. where the Court refufed to compel a 
party to ele& whether he would proceed by indictment or aQion 
for the fame caufe. 

Shepherd Sorjt. argued in fupport of the rule. 

' But the Court were of opinion they could not interfere, obferv- 
ing, that poflibly the Defendant might be in contempt in Chancery 
for having put in an infufficient anfwer. 

Rule difeharged without cofts. 


Payne v. Whaley. 


Way i jtfc. 


an£?r Serjt. having obtained a rule mfi for fetting afide a fieri Allowance of 
facias in this cafe and all proceedings thereon, as being iubfe- error may be 
.quent to the allowance of a writ error; . fhe^fainoff* 

Bay fey Serjt. fhewed caufe and contended that the allowance of i.* en » ll « d 
the writ of error was irregular, inafmuch as it ferved before the judg-ent., 
Plaintiff was enjitled to figa final judgment. 

But the Court held the allowance regular (a). 

.Rule abfolute. 


(w a ) Vi d*G*Avatt v. Sumf/on^ vol. I. p. 479. for what is frid on this fubjc& by Litre Ch. J. 


Thompson v. Jordan. 


May i4thr 


T his was a- rule obtained by Lens Serjt. calling on the Plaintiff 
to fliew caufe why the interlocutory judgment, and all fub- 
fequent proceedings thereon, Ihould not be fet afide for irregularity 
with cofts. 


If the writ 
bv winch a 
replevin is 
removed be 
returnable on 
the hr it re- 


The Defendant having diftraincci upon the Plaintiff for rent, t^n^Jdlhe 
tthe latter replevied the goods, and on the 16th of December 1799 ^dedre 

within four 

day* before the tod of that tei tr the Defendant i» entitled to an imparlance ; though he has not appeared 
Within the term. 

1 2 removed 
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1800. removed the action of replevin into this Court by a writ of accedes 
y curiam (a), returnable on the firft return of Hilary term (yon. 

Thompson , . ' ' . w 

v. 20)! 1800. Previous to the return of this writ it was fhevvn to 
joKDAk. the Defendant^ attorney who undertook to. appear: but on the 
2 2d of Jfcwary no appearance having been entered, the Plaintiff 
ruled the Defendant to appear in four dap, and on ttys 4th of 
February the Plaintiff’s attorney gave notice jto the Defendant’s 
attorney that the writ of accedas ad Curiam had been returned and 
filed, and demanded that an appearance fhould be entered, adding, 
that tinlefs an appearance were entered a di/lringas would iffue. 
On the b'th of February no appearance having been entered, the 
Plaintiff fued out a di/lringas ' returnable on the laft return of 
Hilary term (Feb. 12). On the 14th of February , being two days 
after the expiration of Hilary term, the Defendant entered an ap- 
pearance, and on the fame day a declaration was delivered, and a 
rule to avow ferved on the Defendant j which rule not having been 
complied with, interlocutory judgment was figned. The objection 
to the regularity of the judgment was, that as the writ of accedas 
ad curiam was returnable on the firft return of Hilary term, and the 
declaration was not delivered until two days after the end of that 
term, the Defendant was intitled to an*imparlance. 

Bejl Serjt. now fhewed caufe, and admitted, that as the PlaintifT 
inftead of enforcing the undertaking of the Plaintiff’s attorney had 
proceeded by di/lringas , the cafe mud be confidered as if np fuch 
undertaking had been -made ; but he contended, that as the Plain- 
tiff had been prevented from declaring within four days before 
the end of Hilary term by the Defendant xiegleding to appear, the 
latter was not entitled to an imparlance. He cited Rooke v. The 
Earl of Leicejler , 2 T. R. 16. & 1 Scllon Prac. 268. 

(a) This writ is only a fpecies of rccordari 
facias loquelam, and is employed when “ a 
replevy is fued by plaint in the court of 
€i any other lord than in the county court 
“ before the fl*erift'. M By this writ the ihc* 
rift' is dire tied to go to the court of the lord, 
and theie record the plaint; whereas the 
the common r nor dart facias houeiam dir efts 
him to record thwt plaint which is in his own 
court. F.N.B.-o.B. Where the replevin 
is by writ out of Chancery, either in the 
county court or in the court of a lord of a 
Hundred, tUfc. it liiuft be removed by Pom. 

F t N. B. 69, Af. 7c. At Etjciendum eft quod 
iRecordare *vel Pon c pro dejendtme Jem fit dibet 


But 


fieri cumcau/uyfive hquela Jit in curia regis five 
alterius. Et ji ioquda Jit in curia IVapintachii 
Hundreds , 8 c c. alterius magnutis , Jtmptr in- 
Jerenda tfi cauj'a , five finer it pro ptttnte Jive pro 
dejendeute . Si autem Uquela fuerit in aliqua k 
tuna regis non fiat pro peUute cum caufd, Jed 
prodfiendeme Jic . Reg* Ortg. 85. b. Vtde et*am, 

2 InJit 3 yj. There is alfo an accedas ad 
curiam where faife judgment has been given 
in a Hundred court, court baron, fs c* 

F N.B. 18 .A.B. And if juftice be delayed in 
the little writ of right, the demandant fhall 
have a writ quod vice comes acetdat in propria 
ptrjonajna ad curiam, &c. ad mdtnduns qmd 
plena juftitia exbibeatur , &c, Reg • Ortg* 9. i. 


*5 
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Bat the Court (after confulting the officers) were of opinion, 
that the exception (a) contended for did not apply to the a&ion of 
replevin } and that the Defendant therefore was entitled to an 
imparlance. 

Rule abfolute without Cofts, 


/ *39 

1800. 


Thompson 

v. 

Johnson* 


Vid. Bayltj v. anu , p. 126. and the cafes there referred to* 


(In the EXCHEQUER CHAMBER.) 

XrOrd Petre v. Lord Auckland and Lord Gower, „ 

7 M*y ( 4 th. 

Poftmafter-Gcneral 5 in Error. 

v-pms was an a&ion of indebitatus affumfjit for money had and A Roman 
■* received ; and was tried before Lord Kenyon at the Guildhall pmisnot 
fittings after laft Michaelmas term, when his Lordihip having di- w 

reded the jury to find a verdidfc for the Defendants, a bill of ex- 
ceptions was tendered. A verdift having been found for the 
Defendants, and judgment given in the Kings Bench accordingly, 
a writ of error was brought, and the common errors affigned. 

From the bill of exceptions, when fealed and annexed to the re- 
cord, the cafe appeared to be in fubftance as follows : — That Lord 
Petre before and at the time of the receipt of the fum of feven- 
pence hereinafter mentioned, was a peer of Great Britain , by 
hereditary defeent from his anceftor John Petre % who was created 
by letters patent of the 21ft July 1603, Baron Petre of Writtle in 
the county of EJfex, to hold to him’ and his heirs male ; that*the 
anceftors of Lord Petre enjoying the laid honour and dignity, have 
always been fummoned to parliament in right of the faid dignity 
and that Lord Petre long before the demand and receipt of the faid 
fum of fevenpence hereinafter mentioned, viz. oh the 30th of May 
1796, (he being then of the age of 21 years and upwards,) was 
duly fummoned to the prefent parliament in right of his laid 
dignity ; that Lord Auckland and Lord Gower before and at the 
time of the demand and receipt of the fum of fevenpence herein- 
after mentioned were his Majefty’s poftmafter*general, and as. 
fuch, on, &c. at, Wc. (being during the fitting of the prefent parlia- 
ment,) demanded, charged, and received of and from Lord Petre 
the fum of fevenpence for the poftage of a fingle letter, fent and 
conveyed by the poll from Briftol to London , being a diftance ex- 
ceeding 100 miles, and left than 150 miles, and which letter 
Vol. IL O 0 


was 







1800.' 



Lord Petre. 


<v 

Lord Auck- 
land,, teV. ; 

in Erior. 
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was direded tl Lord Petre at his houfe in London , being the place 
of his ufual relidence, the fame being the only letter feat and con- 
veyed to Lord\ by the po|t on that day ; that from the 
palling of the 30 Car. 2 .JI. 2. made to prevent papifts from, fitting in 
parliament, the privilege of fending and receiving letters free from 
portage has been 'enjoyed by all peers not profeffing, the Roman 
Catholic religion who have been fummoned to parliament,, al- 
though they have not taken or offered to take their refpe&ivc 
feats in the Houfe of Lords ; thjit Lord Petre is and was at the 


time when, V. a Roman Catholic, and never appeared in parlia- 


ment*^ purfuance of his fummons* or voted, or made his proxy 
in the Houfe of Peers, or fat there during any debate, or offered 
to do fo ; and that he has never fubferibed or repeated the de- 
claration mentioned ! in the 30 Car. 2 ,Jk 2. but that be has taken, 
made, and fubferibed the declaration and oath mentioned in the 
31 Geo. 3. c/32. made tp relieve papifts from certain penalties; that 
fince the palling of the 30 Car. 2. JI. 2. the fending and receiving 
letters free from portage 'has not been enjoyed by any peer pro- 
feffing the Roman Catholic religion, although a&ually fummoned 
to parliament ; that the faid privilege has never been enjoyed by 
any peerefs being ftich in her own right, or by marriage* or by 
any peer under 21, nor have they ever been fummoned to parlia- 
ment; that fmcc the union of England and Scotland . , no peer 
enjoying his dignity only by reafon of his own polfeffion before 
the union, or by hereditary defeent, and who has not been one of 
the fixteen peers, has enjoyed the faid privilege ; that the faid pri- 
vilege was, before the 4 Geo. 3. 24. enjoyed by fuch peers as did 
in fadt enjoy the fame under certain warrants from time to time 
iflued under the King’s fign manual, in which warrants thev were 
exempted from portage by the name and delcription of the mem- 
bers of both houies of parliament; that in fotne of thefc warrants 
the exemption was exprefled to be during the fitting of parlia- 
ment only, in others which were iflued immediately before the 
4 Geo. 3. c. 24. the exejnpti&n was exprefled to be granted to the 
members of both houfes of parliament during every feffions of 
parliament, and for forty days before, and forty days after every 
feffions; that on the 16th of April 17 35, the commons of Great 
Britain refolved that the privilege of franking letters by the 
knights, citizens, and burgefles, chofen to reprefent the commons 
•in parliament, began by ere&ing a port-office within this kingdom 
by aft of parliament, and that all letters not exceeding two ounces, 

* fig ned 
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figned by the proper hand of or directed to any member of that 
Houfe, during the fitting ; j£pery feflion of parliament, and forty 
days before and forty daylpter, every fummons and prorogation 
ought to be carried and delivered freely and fafely from all 
parts of Great Britain and Ireland without any charge of poftage. 

Jervis for the Plaintiff in -error. The queftion in this cafe de- 
pends upon the conftruction of 4 Gw. 3. c. 24., by which it is 
enadted, that no letter fliali be exempt from poftage except fuch 
as are therein excepted ; the exception applicable to this point is, 
“ all letters and packets not exceeding the weight of two ounces, 
fent from and to any places within the kingdoms of Great Britain 
or Ireland during the. fitting of any feffion of parliament, or 
within forty *days before or forty days after any fummons or pro- 
rogation of the fame, which fha.ll be figned on the outfide thereof 
by any member of either of the two houfes of parliament of Great 
Britain , and whereof the whole fubferi^tion fliall be of the hand- 
writing of ; fuch member, or which fliall be direded to any member 
of either houfe of Parliament oi Great Britain^ or at any^of the 
places pf his ufual refidence, or at the place where he fliall actually 
be at the time of the delivery thereof, or at the houfe of par- 
liament, or at the lobby of the houfe of parliament of which be 
is a member The fubfequent ftatutes regulating the number and 
weight of letters do not vary the effe£fc of the above claufe 
upon the prefent cafe. From, the bill of exceptions it appears, 
that the Plaintiff is *<7 nysmber of one of the houfes of parliament. 
It is ftated that he is a peer of the realm by defeent, and he is not 
only entitled ex debit 0 jit ftitia to his writ of fummons 4 /»//. x. 
but has actually received it for the prefent parliament. Neither 
the 30 Car. v.Jlat. 2. nor 3 1 Xleo. 3, c. 3,2. contain any thing to 
negative a Roman Catholic peer being, a member of the Houfe of 
Lords. Indeed the inference from the former of thofe ads is 
diredly the reverfe, fqr it provides that “ no perfon that now is 
or hereafter fliall be a peer of this realm, or member of the Houfe 
of Peers y fhall vote, &c, until he fliall have taken certain oaths 
and fubferibed a certain declaration ;” the aft, therefore, feems to 
confider that a perfon may be a member of the Houfe of Beers ^ pre- 
vious to his having taken the oath. If then the Plaintiff be. a 
member of the Houfe of Peer®, he is entitled to the exemption 
under 4 Q C0, 3 * c% That exemption is not confined to the 
peers in any particular predicament, fince no mention is made of 
any religious perfuafions, but the defeription is general. No 
7 analogy 


1800. 


Lord Petri-; 
v* 

Lord Auckw' 

LAND, ffV-5 
in Error. ' 
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Lord Pgr *b 


v 

Lord Auck- 
land, & c . } 
iq Error. 


analogy can be drawn from peerefles or peers under ag^or Scotch 
peers not of the fixteen, becaufe thewMfcaot entitled to fit at all, 
not receiving a writ of fummons. Plaintiff has an un- 

queftionable right to go into the houfe and take his feat and vote 
at any moment during the feffion, provided he take the oaths'; 
and is therefore precifely in the fame fituation as any other peer, 
who having received his writ of fumnjons, is prevented by illnefs 
or any other occafional difability from taking his feat. It is fur-* 
ther to be obferved, that as the exemption commences forty 


days previous to the fitting of parliament, it is impoffible to af- 
certain whether the perfons who claim the exemption mean to 
take the oaths or not. The right to the exemption, therefore, 
cannot depend upon their taking the oath$. 

Abbott for the Defendants, if it could be afliimed that every 
peer is a member of parliament, no further argument would be 
neceflary on the part of &e Plaintiff. On that point the whole 
queflion turns ; and though the Plaintiff be at liberty to become 
a memf>8r of parliament whenever he may think proper, yet he 
was not fo at the time when the letter ftated in the bill of excep- 
tions was fent. The legiflature feems to have made a diftindion 
between privilege of peers and privilege of parliament. Had it 
been intended that every peer fhould be equally entitled to the 
right of franking, the expreffions of the ad would have been, 
« any peer of the realm, ^nd any member of the Lower Houfe 
of Parliament;” whereas the words of the ad are, “ any member 
of either houfe of parliament of Great Britain** The fame ex- 
preffions are ufed in the 24 Geo. 2. c. 37. fcf 3*5 Geo. 3. c. 53. 
f. 1, 2, 3. and are taken from the royal warrants which were in 
ufe previous to the 4 Geo. 3. c. 24. Befides, the ad feems to con- 
fider the privilege as granted in confequence of the legiHative 
fundions of the perfon to whom it is given ; fince it direds in 
/ 5. that the votes and proceedings of parliament fhall be free of 
poftage j and tfie firft fedion clearly contemplates the perfon en- 
titled to the privilege as attendant upon his duty in parliament, 
which fpeaks of letters direded to him u at the houfe of parlia- 
ment, or the lobhy of the houfe of parliament of which ‘he is a 
'member.” And the fuWequent ftatute {ct) which has limited the 
number of letters which are to pafs free of poftage, appears alio t© 
have had in view the number of letters which any member of 


(«) 35 Get. 3 . t. 5 $. 

\8 


•parliament 
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parliament could be fuppofed to fend or receive in his official 1800. 

capacity. In farther confirmation of the dittindion between pri- V '" ? 

^ ' * Lord Pbtju 

yilege of peerage and privilege of parliament, it may be remarked, v . 

that peereffes, though entitled ^ freedom from civil arreft, and to v ^] 

a trial by the peers of the realm, are not entitled to the privilege ia trrar - 
of franking. It is alfo obfervable, that in the ad of union, 5 Ann. 
c, 8. Art. 03. “ all privileges of parliament” are fecured to the 
fixteen peers of Scotland , which are enjoyed by the peers of Eng- 
land, and that to the other ?peers of Scotland are fecured “ ail 
privileges of peers,” as fully as they are enjoyed by the peers of 
England \ “ except the right and privilege of fitting in the Houfe 
of Lords, and the privileges depending thereon.” A member, of 
the Houfe of Commons, dilabled by the 30 Car. 2. Jlat. 2. is no 
longer a member, and therefore it is provided that his place ffiall 
be filled up : this provillfm cannot indeed apply to peers who are 
not elected ; but by a parity of reafoning, when they are difabled, 
they are no longer members of the houfe. Ufagc, if it may be 
taken into confideration at all, (lands directly in oppofition to the 

■ dL:. 

Plaintiff’s claim. Upon the whole therefore, the writ of fummons 
feems only to confer an inchoate right to become a member of 
parliament, for it is abfurd to contend that any one can be 
deemed a member of an affembly, which he cannot enter during 
a debate, and in which he can neither fit or vote without incurring 
penalties. 

The Court took time to confider of their opinion, which was on 
this day delivered by ** 

Lord Ei*bon Ch. J. The queftion is, Whether, under the cir- 
cumftances of this, cafe, .Lord Eetrc was entitled to receive the 
letter in queft ion free of ,poftage ? If he #as entitled to receive 
it free of poftage, it appears from the record that the money in 
demand was paid by mifta.ke, and Lord Pdrc will be entitled to 
recover it in this addon. Since the palling of the 4 Geo. 3. c. 24. 
which has converted what Was before a privilege into what may 
now be called a legal right, that is a right under an ad of par- 
liament, no doubt can be entertained of the Plaintiff’s right to 
fue in this form of adion ; though previous to the palling of that 

when the exemption was allowed under warrants from time 

4 \ &' 

to time iffued by the crown, operating as .grants of part of the 
duties vetted by parliament in^he crown for its own ufe, fome • 
doubts might have been entertained upon the fijbjed, the money 
Von. II. JPjp having 
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1800. having been paid over to his Majefty’s ufe. We are now to 

decide the queftion on the true conftrudion of the 4 Geo. 3., the 
.°rd ji etri. t j t j e o £ vv j 1 j c | 1 ^ a a & f or preventing frauds and abufes in 

relation to the fending and receiving of letters and packets free 
m Error. f rom t j ie juty 0 f poftage.” The preamble of that ad Hates, that 
M under colour of the privilege of fending and receiving poft- 
letters by members of parliament free from the duty Qf poftage 
many great and notorious frauds have been and ftill are frequently 
pradifed, as well in derogation of |he honpur of parliament as 
to the detriment of the public revenue, divers perfous having pre* 
fumed to counterfeit the hand, and othenvife fraudulently to make 
ufe of the names of members of parliament upon letters and 
packets to be fent by the poll in order to avoid the payment of 
the duty of poftage.” In conftruing thefe words we fliould be 
extremely at a lofs to find what expofition fhould *be put upon 
them, unlefs we were informed by the record of the true meaning 
of the exprefiion, u privilege of fending poft-letters by members 
of parliament free from the duty of poftage.” It is not an ex- 
prefiion which neceflarily implies that the privilege was enjoyed by 
all members of parliament, nor does it fhew what were the origin, 
nature, reftridions,* limitations, or extenfions in pradice or ufage 
of -that privilege. In this Court therefore, not underftanding 
privilege of parliament, we are obliged to look at the record to 
enable us to underftand the ad. The record contains what out of 
this place we know to be the fubftance of the parliamentary 
hiftory of this privilege. Jl is not Rated however by whom this 
privilege was enjoyed between the years i( 56 o*and 1678; and it 
is not onr proxince to infer from what is ftated to have been the 
ufage fubfequeut to the year 1678, what was the ufage between 
1660 and that year. But the record has ftated that from the year 
1678 the privilege has been enjoyed' by all peers not profefiing 
the Roman Catholic religion, and that it has not been enjoyed 
by any peer profefiing t.hat religion. In 1660, when parliament (<*) 
adopted the fcheme for ereding a poft-office, which had been folk 
introduced during the ufurpation by the ad of 1656 (5), the duty 
of poftage was irapofed generally on all his Majefty’s fubjeds. 
We know hiftorically, though we iannot take judicial notice of it, 
that a claufe was propofed in the commons to exempt u the 


. * ■ ■ ■ - ■ 

(a) Vid. 12 Car. 2. e. 35. Rujfbtad'i I (l) See Scalt/l'iz&i, p, jj|, Jnmt 1656, 
Statutes, Appendix, p. 175. ^30, 

knights, 
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knights, citizens, and burgcflcs ehofen and continuing to be mem- 
bers of the parliament of England and fitting the parliament from 
the duty of portage (a).'* We know alfo that the proportion was 
entertained with confiderable doubt ; that it was treated by fomc 
as a mendicant claufe, and that the fpcaker was very unwilling to 
put the queftion upon it ( b ). However it parted the Houfe of 
Commons (c). But as it contained no provifion for the members 
of the Iloufc of Lords, and as that houfe could make no addi- 

• f 

tion to a money bill, the claufe was there omitted (</). The omif- 
fion occafioned fomc difficulty in the Houfe of Commons with 
refpedl to the parting of the bill ; to facilitate which his Majerty’s 
minifters gave aflurances to the members of the Houfe of Com- 
mons that their letters fhould pafs free. Accordingly, on the 14th 
of May 1661+ a warrant was iflued by King Charles the Second, 
which is to be found in th*e Commons’ Journals, vol. 22. p. 463. (e) 
to this effect : “ Charles R. The King being informed by his prin- 
cipal fecretaries of ftate that the members of parliament feemed 
unwilling to pay for the poftage of their letters during the fitting 
of parliament, his Majefty was thereupon gracioufly pleafed-to 
give directions to the farmers of his port-office that all Angle 
letters, but not packets, fent by the port-office to or from any 
member of either houfe of parliament go free without payment 
of any thing for the port thereof.” What effeCt was actually 
given to tlie exemption directed by this warrant between the 
years 1661 and 1678 we have no means of knowing from this 
record: but the recor^ ftates, that from tlie year 1678 no peer 
profeffing the Roman Catholic religion, whether confidered as a 
member of parliament, or as a mere peer contradiftinguiflicd from 

a member of parliament, ever did enjoy the privilege. On the 

• 


1800. 


Lord Petrs 


1*. 

Lord Auck- 
land , ; 

in Error. 




(a) Deccmlcr 16th, i6£o, Ccvtm. yourn* 
vol. 8. p. 2iz. 

{1) Vide Pariiarieniaty Hi ft, vol. 23* 
p. 56. 

(i) The bill was agreed to by the Gom- 
mons and feet to the Lords for their concur- 
rence, December 20th, if bo, 
vol. 8. p. 217, 218. 

(4/) T he bill came to the Lords on the 
2 1 ft of December 1^60, and was on thh fame 
day twice read, md referred to * committee 
On the bill fot pt 11 money, torch* Jeurn. 
vol. ri. p. 220. On the evening of the 
fame day the committrc reported it fie to j 
pa ft with “ fome few amendments,” which 

having been twice read, and agreed to, the 

* 

8 


bill with the amendments was read a third 
time and pafied. Let i* Journ. voT. 11. 
p. 222. On the 2zi of Deicmttr 1660, tae 
Commons received the bill with a mefiage 
from the Lords, defiring thcii concurrence 
in the alterations ; and on the fame day 
" the amendments to the bill taking away 
ihe’provifo about letters to members of par- 
liament” were read and agreed to ; and tht 
bill fentback to the Lords. Comm . Journ • 
vol. 8. p. 223. 

(e) Where the fubflance of the above 
fafte is fisted in the report of a committee 
appointed by the houfe in 1736 to coofider 
the fubjett. 

19th 
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1800. 19th of February 1734, the copy of a warrant allowing letters to 
v r -y m . 1 v p a f 8 free of poftage, dated the 1 8th of Otlober 1727, and direded 
a. to the poftmafter-gcneral, was prefented to the houfe (a), pur* 

Lord Aucic- r , # J 1 

1 . and, fe'r.j fuant to an order of the houfe \ b ) ; by which it appears that the 

m Error. f onn 0 p ^ warraut at that time varied from what it was in 1 66 fi 
After reciting that the revenue had been greatly prejudiced by the 

free carriage of letters which ought to have been paid for ac- 

cording to the ads of parliament in that behalf, it direds the 
poftmafter-general not to permit any perfori to fend or receive 
free any letters which ought to be paid for by the faid ad, except, 
among other exceptions, “ the members of both our houfe6 of 
parliament during every feffion of parliament, and for forty days 
before and forty days after every feffion, fo as the faid letters or 
packets to be franked by virtue of this our authority, for the mem- 
bers of parliament of either houfe do not exceed the weight of 
two ounces.” It concludes, “ and we do alfo will and require 
you to make our pleafure known to the members of our faid 
houfes of parliament, that for preventing the above abufes which, 
as \ye .have been informed have been frequently pradifed with 
divers perfons who not being members of either of the faid houfes 
of parliament have yet prefumed to indorfe on their letters the 
names of fuch as were, as alfo to dired their letters to members of 
parliament when at the fame time fuch letters do not really belong 
topr concern the members to whom the fame are direded, we do 
oxped that the members of both houfes do conftantly indorfe their 
own names on their owj^letters with thei* owji hand-writing and 
that they do not fuffer any letters whatfoever other than fuch as 
concern themfelves to pafs under their frank cover or diredion, to 
> the diminution and prejudice of our faid revenue. And for fo doing 
this (hall be your warrant (c).” This warrant, which reftrained 
the generality of the exemption by requiring that the letters 
which were to go free of poftage flicmld have a particular addrefs 
and be confined to a certain weight, appears to have been enter- 
tained by the Houfe of Commons as a matte*, the propriety of 
which was to be inquired into. If the privilege under the old 
warrants were general, the houfe Teemed to think that .it ought 
not to be limited without their conifent. Accordingly a committee 
was appointed on the 26th of February 1-734 to talce the copy of 

{*) See Cenm. Journ. vol. it. p. ' (i) Seventeenth ftbrumry 1734. . Comm, 

Jottru. voJ. 22. p. j 8 z. ' 

(f) Ctmrf. JatiM.y 4 i. ti. p. 393. 

the 


12 
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the warrant into confideration ( a ) j and in April 1735 various refola- 
tions were paffed concurring in the meafures for preventing frauds 
fuggefled in the warrant (£). Among tbefe refolutions was that 
dilated at the end .of the fpccial verdict. Since thefe refolutions 
and this warrant which concerned the members of both houfes of 
(-parliament, no peer profcfling the Roman Gatholtc religion, as we 
are informed by the rccoid, has de faSo enjoyed the privilege. 
■In the year 1764 previous to the palling pf the 4 Geo. 3. the 
Iioufc of Commons again took the matter into their confidcra- 
tion {c) as a matter of privilege, and entered into fcveral refolu- 
tions, the fir'll of which relates to the pra&ice of counterfeiting 
the hands of members of the houfej and they fuggoft fcveral 
wholefome regulations for preventing the abules which had pre- 
vailed. They* then fend, a meffage to the Lords, not defiring their 
concurrence as in cafes of legal regulation, but for the purpofe 
only of communicating their refolutions: the fubjed is. entered 
into by the Houfe of Lords, and refolutions are there palled (d), 
the firfl. of which is in tpjijfmis termtui the fame with that en- 
tered into by the commons j and Rates that the prkdice pt coun- 
terfeiting the hands of “ members of this houfe” is become fre- 
quent. The .efolutions of both 'houfes being framed, the ad of 
1 4 Geo. 3. is brought in, after which the houfe proceeds in its 
communications by meffage (e) defiring the concurrence of the 
Lords. The preamble of that ad, which has been already Rated, 
ufes the expreflion “ members of parliament,” the very, expiel- 
iion of the royal warrant, and deferibes the fraud to be provided 


1800. 
Lord Pet re 


v. 

Lord Auck- 
land, , 
in Error. 


(a) It S< to be remarked that on tbe 9th 

of Stpttmber 1715, (Comm. Jturn, vol. 18. 
p. 303.) the Honfe of Commons, on com- 
plaint made of great abufes in the privifege 
of fraqking, came to refolntions regulating 
tbe cxercife of that privilege in a manner 
iimilar m many refpefts, W that afterwards 
adopted :an8 that on {he atjd March 1716-17, ; 
a warrant was HTucd by the crow in coached 
almoft verbatim in the fame terms as that 
which iffued in the year of the reign of 
Ctttp the Sfccond, mix. 18 th of OBcber 1 
1707, and which the Hoot* of Commons 
thought it neceflsry to take into then con ■ 
fideration in 1734* A copy <*f the warrant 
of the 13d March 1716.17, it printed in the 
Appendix to a report of this Caft published 
by Mr. Dillon. v l ; 

(b) Comm. Jour*. vol. it. p. 464, 

47a. 476. 

Vol. II. Q 


(c) Committee appointed March 1(11764, 
Comm . Jout *. v. 39. p.893. Report and 
refolutioni of the commmee 28th blann 9 
p- 997, 998. Refolutions agreed to and 
orders made upon the members regulating 
the exerclfe of the pi/ilrge at %\ a meflage 
feet to* Lords communicating the fame ?Sth 
March* p. 1002. * 

{d) Match 29th, 1764* Lotdi Journ* 
v, 30. p* 53I) t> 3, 4. Communicated to 
the Commons on the famejj^y? Comm. 
J$uruo Vo p. loio# Ordered that a 
bill be brought in, fame day, p. 101 1. 

(e) Bill patted in the Commons and m-f- 
(age to the Lords defining their concurunce. 
April ittb. 17^4* Comm, Journ . v. 29, 
pei° 47 : 

% ■ ; ■ • ■ * j 

« 

agaiuR 



I4& 


i8oo. 


Lord Pktiie 


Lord Avck- 

LANDf ^ ; 

in Error, 


CASES IN EASTER .TERM 

S ' ‘ 

againft: to be, the practice of counterfeiting their hands. The 
fraud therefore, was one which could not be pradifed upon thofe 
. who, according to the exeTcife of the privilege then prevailing, 
had not been in the habit of franking letters to any perlon what- 
foever. The queftion in this cafe cannot accurately be faid to 
depend upon ufage, otherwife than as that ufage was the fubjed 
of the ad> of parliament. I agree that if the expreflfau “ mem- 
bers of parliament” in the enading claufe of the ftatute, muft be 
underftood to include ail members of parliament, or all peers who 
Hand in the predicament in which the record dates Lord Pctre to 
be, we (hould not be authorized to give judgment for the De«- 
fendant. But the true queftion feems to be, whether the ad inuft 
not be taken to be an ad regulating the privilege, as that privi- 
lege was exercifed at the time when the ad pafled. , If the privi- 
lege were a privilege of ‘fuch members* of the Houfe of Peers 
(taking all peers to be members of parliament) as did not profefs 
the Roman Catholic religion, the queftion is, whether the ad 
muft not be taken to be an ad regulating the privilege of peers 
not profefling that religion ; or whether we are to underftand that 
notwithstanding the ad' was pafted to reftrain the right of frauking, 
yet that its operation was intended to be fuch as to enlarge that 
privilege and confer it up^n thofe who had it not before? Under- 
ftanding from this record what was the privilege of members of’ 
parliament at the time when the ad pafled, we are all of opinion 
{hat the ad muft be taken to regulate the ptivilege with refped 
to thofe by whom it was s fnjoyed at that tinv*,;and nr t to enlarge 
the number of thofe who were to exercife it in future. When 
I fay members of parliament, I with not to be* underftood as 
giving any opinion whether Lord Pet re be or be not entitled to 
be confidered a member of parliament. There is a great differ- 
ence between privilege of peerage and privilege of parliament. 
But I think the cafe of Lord Pctre in the prefent inftance (lands 
on the fame ground as if a writ of fummons had been delivered 
improvidently to a proteftant peer during his minority. The 
minority in fuch cafe would' operate an incapacity againft. his 
fitting irtfyarliament, and l do not know how we are to account, 
for the fads in this record, unlefs we confider the Roman .Catholic 
peeu fince 1678, as under’ a difability fimilar in cffed' tp thajt 
which arifes from th* minority of a proteftant peer; , If a minor 
peer were to receive a writ of fumm'ons and demand tp have his 
letters free of poftage, the poflmafter-general would only have to 

prove 
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prove the fad of the minority in order to eftablifh that fuch a 1 800. 

peer was not entitled to the privilege of parliament,; though l ^7pbt»e 
clearly entitled to privilege of peerage. In the cafe of a Roman ^ 
Catholic peer having received a writ of fummops, as he could not land, Wc j 
take the oaths directed by 30 Car. 2. he could no more be a peer of w brror ‘ 
parliament than a proteftant peer during ids minority. And I 
take it that the privilege now in diipnte inuft have been withheld 
from the One on the fame ground as from the other, viz. that the 
privilege is conneded with the capacity of doing bufinefs in par- 
liament. How far the privilege has been abufed will not affed 
the juftnefs of the reafonmg upon principle* But in ail the ads 
-which have given the liberty of franking and receiving letter* 
free from poftage to public officers, It jls exprefsly given in refped 
•of the bufinefe of the offices in which they are employed. I do 
not aflent to the argument, that becaufe Lord Petr# is entitled to 
privilege of peerage, therefore he' is entitled to privilege of par- 
liament. It is not neceflary for us to deride whether his Lordfhip 
be a member of parliament dr not ; but if it were .neceflary, I 
will not pretend to fay but that there are many ads of parliament 
containing expreflions fuch as “ Lords of Parliament,” and “j^ords 
of the Houfe of Pailiament,” which would apply to any peer 
Before he has taken his feat. But, as )f. feems to me, the true 
ground upon which the conftrudion of the 4. of Geo. 3, is to be 
put is this ; that the right of members of parliament under the 
ad, is the fame with the privilege allowed by the houfes of parlia- 
ment to be exercifed by their members’ previous to the palling 
of the ad ; that this privilege (which is not ftated in the ad to be 
the privilege of 'all members of parliament,) was then enjoyed by 
peers, (members of parliament if you choofe fo to call them,) 
not profeffing the Roman Catholic religion; that the enading 
claufe of the Ityute when it fpeaks of members of parliament, 
means fnch members of parliament as are mentioned in the pre- 
amble, that is members of parliament who independently 
of the ad, were entitled to the privilege which the ad intended 
to regulate ; that the' obfed of the ad was, that fuch members 
fhould continue to exercife their privilege * fubjed to certain re* 
gulations ; and the objed of the ad being to regulate and reftrain 
the privilege where it was, it could not be intended to give the 
privilege where it was not Being informed by the record what 
the meaning of w privilege of finding and receiving poll-letters 
by members of parliament free' from the duty of pollage,” was 

5* . at 
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Lord AtfCK- 
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the time when the 4 Geo.- 3. was paffed j we are all of opinion 
that the enabling claufe can only extend to thofe who being 
members of parliament had the privilege independent of the 
ad. 

Per Curiam. Judgment affirmed. 


May 15th. 


Faulkner and others *o. Wise. 


Q ne of the bail in this cafe (who were to juftify by affidavit,) 
having been deferibed as 4 ‘ of Banbury in the county of 
perfonasbail, Oxford \ gaol-keeper,” was oppofed on that account by Running- 
fcrlbed to be’ ton i Serjt. who obferved that the Court had refufed to allow per- 
il “hVcoonty f° na i* 1 that Situation to become bail. 

“°f A, But the Court thinking that the. rule did not extend to 

“keeper” this cafe, inafmuch as, it did not appear that the bail was the 
county gaol-keeper, but might only be a corporation gaol-keeper, 
and a b fuch have nothing to do with the procefs of the Court (a), 
permitted him to juftify. 


It is not a 
/ufficient 
ground for 


1 

(a) The rule of HU. 6 Geo. 2. /, 7. G. B. 
after Hating that great inconvenience had 
atifen “ by rpaion that fiver iff*s offictrs, bai- 
" liffs, and other perfone concerned in the 
“ execution of procefa” become bail; orders, 
that “ no (heriff’s officer, bailiff, or other 
** perfoo concerned in the execution of pro- 
“ cefs fbaJl be permitted or fufferei to be- 
*• come bail in any a&ion or fait depending 
■“ in tbit Coon.” Accordingly in Bolland 


v. Pritchard, 2 Bl. 799. a perfon merely 
employed to fummon juries was rejefted as 
being a iheriff’s officer within the Utter of 
the did part of the rule ; and in Ha^vims 
v. M agnail, Doug. 4 66. the keeper of the 
Poultry compter was elfo rejected, on the 
ground a; it Should feem of his being 
within the, latter words of the rule, viz. 
“ other pedbns concerned in the execution 
“ of procefs.” 8 


May 17 th; 


Ames v. Hill, 


a mere tog- HpHE Defendant in this cafe having giueu a cognovit to the Plaintiff 
be*ftamp- 011 undamped paper, whereby he agreed to confefs that thfe 
ed; boc if it plaintiff had fuftained damage in the a&ion to the amount of 30/. 
terms of on which no judgment was to be entered unlcfs the . Defendant 
doeTraquire made default in payment of the fum of 5 /. by ioftatmente, toge- 
..Jgreemenuo l ^ er with c0 ^ s t0 taxed » the Plaintiff for default of payment 
* men t ^for°3 0/ entere d U P judgment thereon. 

tofecurec/. 

and coils is not an agreement for payment of more than ao U within s jdUtt, ] «• j 3 < J> i- jand there- 
fore need not be fiemped. 

7* To 
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Tp fet afidc this judgment, Sbcpbeint Scrj.t. on a former day rSoo. 
obtained a rule w/?, on “the grotinci ><sf llfo eojmavit not being on Sm ~ m + mmA 
■a ftatnp ; contending that it was ah agreenieht for the payment of 
•a fum above 20^ and therefore within; the provifions of the 
/damp ad. 

A gain ft *thrs ’rule .Maffi&ll Serjt. ftiewcd caufe, and infixed 
“that a cognovit need not be ftamped j and that if this were deemed 
an agrefrnenTj Jt was an. agreement to pay lefs than 20/." therefore 
■not liable to the flamp dttty;(h^ obfervihg that the duty on bonds 
'•does not extend to the penalty hut only the fum fecured (£}. 

The Coutt took time to conlider of ttie point, and on tliis day, 

'Lord El-dcvn Ch. . J. daid 'i^W^&rp of opinion that a cognovit 
■requires no damp ; antLalfo that if. a paper be a mere authority 
to enter a cognovit, fucif mere authority requires no ftatnp : but 
that if there be any thing of agreement beyond the. mere’ authority 
n ftamp then becomes nccefiary, • A cognovit is a mere acknow- 
ledgment of an aceo.unr, and there is no mutuality ; but if any 
terms be added, it then becomes fach an agreement as falls within 
the provifions of the ad. In this cafe we think the paper* in 
iqueflion amounted to an agreement; but that within the meaning 
tof the ad, it was an agreement for lefs than zo'f. 

•Ter Curiam. • ’ Rule Difcharged. 

(4) *3 Gto 5 . f.^3,/4. {i)'/ u 


Pilkingtom v. Grekn an<3 Another. 


May i$ch v 


T*r+ms was an adion by Che Rlaintiff, as indorfee, agalnft the 
* Defendants as makers ofca premifiory note foi* 50/. payable 
•nine months after date. 

The caufe was tried ‘before Lord Eldon Ch. J. at the Wcft- 
■mlnjier fittings -in this term, when a verdi d was found for the 
i’laintiff with liberty to the Defendant ' to move to have a verdid 
entered in his favour. ? The cafe In fui>ftance was this. The 
•Defendant Green having been convided by the com miffi oners of 

•, ■ ' ■ ■ " ■ , and hep him 

excife in penalties to thpjaraouat of 150/. was taken into cuftody there until the 
mn a warrant dtreded fo the excife officer at Qfwejlrfr “ to take 
and arreft the body of tlfo : $i«f J\. Oreen if fotfodf fi tc. and forth- £ r ,b * 
with to carry the fame to the gaol or prifon Of and for the county 

■. ' ’’ / “■ party dif- 

charged him opon/* hot# fojKthe amount df the penalties payable at a future day, and ths 

commiffioners afterwards ^approved 6 ( tiis conduct. Held that the difeharge was a good confideraiion 
for the note, and that ah attion ^mght be maintained thereon. 

VoL.ll. Rr 


A warrant wn 
direfted to 
an officer of 
ecife by the 
commitfion- 
ers, com- 
manding him 
to apprehend 
a parfon con- 
victed in fc- 
vcral penal- 
ties and tale 
hem to-pnfon 


or 
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1800. or place where you {hall fo take and arreft the fame, and the 

* fame together with a duplicate of this warrant, there to deliver 

Puking- 0 r 

»on into the cullody of the faid gaoler or keeper of the faid gaol or 

Greiw prifon until he {hall fatisfy and pay the faid fum of 150/.” Green 

cud Another. k e i n g uru i)i e l0 p a y the money, the officer agreed to take three 

notes for 50/. each at nine months, one of which was^the note in 
■<jue{Uon ; and thereupon difeharged him out of cuftody and 
gave him a receipt for the notes. The bondud of the officer 
upon this occafion, was afterwards fully fandioned by the com- 
miffioners. 

Bcjl Serjt. on the part of the Defendants, now contended that 
there was no conlideration for the note, and that if there were 
any confideration it was againft law; and argued, that the officer 
whofe authority was merely minifterial, *could not difeharge Green 
on his giving thefe notes payable at a future day, but was bound 
to execute the warrant according to its tenor, by taking him to 
gaol, and keeping him there until he paid the money; that the 
officer’s difeharge under thefe circumftances was of no effed, and 
that Green was hable to be taken again ; that this was like the cafe 
of a perfon taken in execution under a ea.fa. where the llicriff 
has no power to difeharge his prifoner but mull keep him in falvu 
cujtodi&j Love\ cafe, Salk* 28.; and that if the difeharge which 
was the confideration of the note were void at the time when the 
note was given, the fubfequent approbation of the commiffioncrs 
would not make it good.. 

Cockell and Shepherd Seijts. contrci , were 'proceeding to Ihcw 
caufe in the firft 'inftance, but 

The Court ftrongly inclined ^0 fupport the verdid, and took till 
the next day to confider ; when, 

Lord Eldon Ch. J. faid : We have looked into the cafe 
cited from Salk eld; and are of opinion that under the circum- 
ftances of this cafe, the note, having been accepted by thofe 
who were interefted in it, has a fufficient confideration to fup- 
port it. 

Per Curiam . 


Poftea to the Plaintiff. 
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1800. 

I — \j — _ J 


De Svmonds v . Shedden. 


May i(/ih 


jtjssvMrsir on a policy of infurance, on a fhip and goods at Declaration 
and* from 1 , on don to F.mdcn , “ beginning the adventure on on finp'ind 
the faid goods and # merchandizes from the loading thereof on f° 0 Guidon 
board the faid (hip.” At the end of the policy there was a me- *° EmU, n , 
morandum ** whereby the faid infurance was declared to be on tllc <a,d a<1 - 
15 hogflicada of* tobacco, marked B. S. No. 51 and 65, valued the ° P 
at 550/.” * * 

The firft count of the declaration after, fetting out the policy hereof c* 
and averring promife, Hated", “ that before the making of the 
faid writing or policy of infurance divers to wit 15 hoglheads of « the policy 

there was a 

tobacco the goods, wares, and merchandizes in the faid policy men- memoran- 

tioned” of great value, to wit, of the value of 800/. were loaden by”he 

infurance 


goods, UV. 
from the 


of 


aud put on boaid the faid fhip, and continued on board the faid was d rt j are( j 
fhip from thence until and at the time of the lofs hereinafter tiext tobaon 1; 

* • # hog mead* o 

mentioned, and that the Plaintiff until and at the time of the lofs tobacctv 
and damage hereinafter mentioned, was interefted in the faid pre- «< b.S. No. 
miles in the faid writing or policy of a durance mentioned to a ae-' 

laree value, to wit, to the value of all the mouies lo infured by mur »r> ift. 

° r lit* r becaufe the 

them thereon, and that the laid infurance fo made by him was # fo goods were 
made for and on his account and for his # own ufe and* benefit, to "o ha^beea 
wit, at London aforefaid in the parilh and ward aforefaid. And at ut / e “^ afd 
the faid Plaintiff further faith, that afterwards, to wit, on, &c. the 2d b. becaufe 

the goods 

faid fhip with tfte faid goods and merchandizes fo loadcu on board were not al» 
her .as aforefaid, departed and fet fail on her faid intended voyage b«!f marked 
towards F.mbden aforefaid, atuf that afterwards and during her faid °" "nThe'me- 
voyage, to wit, on, l$c. after her departure from London aforefaid morandum, 
and before her arrival at Embden aforefaid, on the high feas, by thus: •* 15 
and through the mere dangers of the leas, SsV. was greatly l^lgoodl. 
damaged, &c. and the faid* goods and merchandizes thereby then JJj 
and there in the faid voyage were wetted, damaged, and wholly 
fpoiled, and rendered of no ufe or value to him the- faid Plaintiff. the Plaintiff 
To this there was a fpecial demurrer, afligning the following haVebtcnin- 
caufes; For that it is not alleged nor does it appear iu or by a ' n " <l a e t d t h" nl 
the faid firft count of the faid declaration that any goods or mer- «ncofthe 

* w without 

chandize were loaden on board of the faid fhip in that count men- ihewing that 
tioned, at London in the faid writing or policy of infurance men- te e ,e!ied aV 

the time of 

the policy being made* 4thiy, ' .caufe 00 venue was hid ft> the allegation of lofs on the high leas. 
Stmt, that the declaration was bad. 

*9 tioned, 
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tioned, or that the laid goods and merchandize which are in ,fhst 
count alleged to have been on board of the faid flap at the time 
of the lofs in that count mentioned were loadcn on board df the 
faid fhip at London aforefaid or at what time or at what pface 
the faid goods and merchandise were Ipaden on board the faid 
fhip, whereas the beginning of the adventure of the Defendant 
upon the goods and merchandize mentioned in the faid wiitmg 
or policy of affurance in the faid firft count of the laid declaration 
mentioned is by the laid writing or policy of infurance declared to 
he from the loading thereof on board t{ie faid fhip? and the laid 
Defendant is not according to the meaning and effect of the faid 
writing or policy of infurance in the faitf firft count mentioned 
liable for Ioffes liiftaincd by or upon any. goods gr meiehandi'c 
which were not loaden on board the laid' thip at London afcrclaid, 
and alio for that it is not alleged nor does it appear in 01 by the 
faid firft count of the* laid declaration that the laid hog (bezels of 
tobacco thercih alleged to, have been loaden on bond the faid fl.ip 
werfc marked or numbered in the manner m the laid writing ot 
policy of infurance mentioned whereas the faid Defendant is not 
according to the meaning and effedt of the laid writing or policy 
of infurance liable for Ioffes fuftained by or upon any goods ex- 
cept 15 hoglheads of tobacco marked and numbered in the mariner 
injthe faid writing or policy of infurance in that behalf mentioned. 
And alfo for that it is not alleged nor does it appear in or by the 
faid firft count of the faid declaration that the laid Plaintiff or that 
any or what other perfon had at the beginning of the faid ad- 
venture any intereft or concern in the faid goods therein alleged 
to have 'been loaden on board of the faid Chip, or at what time 
the faid Plaintiff began to have any intereft or concern therein ; 
and alfo for that it is not alleged nor does it appear in or by the 
faid firft count of the faid declaration where or at what place the 
faid goods therein mentioned were wholly fpoiled and rendered of 
no ufe or value to the faid Plaintiff, but the faid goods are therein 
and thereby alleged to have been wholly fpoiled and to have been 
rendered of no ufe or value without any place or venue being in 
that behalf mentioned ; and alfo for that the faid firft count of 
the faid declaration is in various other jefpe&s iafufficient, informal, 
and defe&ivg.” 

Joinder in demurrer. 

Hey wood Serjt. in fupport of the demurrer, ift. It fliould have 
been averred that the goods were put on board the fhip at London ; 

1* for 
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for if they were put on board at any other place, the policy has 
not been complied with. Hodgjbmv* Ricbardfon , i Bl. 463. 
That was the cafe of an infu ranee at*ancR&om Genoa , the cargo 
having been taken in at Leghorn ; ’and ^he*ip having lain above 
five months at Genoa waiting for convoy, which circutnftance, 
though known to the infu red, was not communicated to the under- 
writer. The words of Mr. Juftice Wilmot are very flrong : “ The 
faft difclofed by this, policy ig not true, that Genoa is the loading 
port, for fo it mull be underwood; and in fuch. cafes I will not 
fpeculatc on the materiality or immateriality of. the fafr.” The 
policy in this cafe being at and from London y the fubfequent 
words, “ beginning the adventure on the faid goods and merchan- 
dize from the loading thereof on board the faid fliip,” are necef- 
farily confined to a loading 'at London. It is itnpoffible to argue 
that the words “ to wit at London aforefaid in the parilh and ward 
afore hid” can be fo applied to the averment of loading as to 
deferibe the place where that loading was made ; fmee they do 
not occur until after the intervention of fcveral independent and 
diflinfl averments. Nor will the Court read thp declaration With 
an endeavour to fupport it, lor the rule has been eftablifhed ever 
fince the time of Plowdcn that the intendment is againfl the party 
averring. 2dly, It was neceflary to fire w that the goods were 
marked and numbered in the manner ftated in the policy, fince 
the undertaking of the underwriters does not extend to any goods 
not fo marked and numbered. 3dly, It ought to appear that the 
allured was intereftefl id the goods not only art the time of the 
lofs, but alfo at ^ the time cif making the infurance : for otherwife 
the policy is void. Sadlers' Company v. Badcock y 1 Wilf. 10. 
Hibl'crt v. Carter , 1 T. R. 74 : P orchard v. Whitmore , Guildhall 
.fittings, after Michaelmas term 1786, before Bullcr J. (a) 4th ly, 

V: • There 


(a) Per chard \\ W'bitmore, Guildhall tit* 
tinps, after Mich* Term 1786. : - 

.Atiion on a policy of infurance on*board 
the flii p UAurore at and from Cette to 
Gverfrfty, In the declaration it averred 
that Pcttr RUingy and Nkbolas Maitgy, un- 
til and at the time of ilie iofs w eie interctted 
in the goods and merchandizes in the faid 


He admitted that having no intere/l in the 
goods info redwhen the policy wa s effefted, 
he had iinoe become a partner with P. M t 
and M Af. and had taken a fliare of all the 
dock, and among other things of the goods 
infu red. Upon this Mr. Le Mcfurier was 
rejected. But Confer for the Defendant 
pre (Ted that the Mahuiff might be itottfuited. 


policy mentioned to a great value, to that a* Mr, ir was in- 

feV, and that the faid infurance was fo made terefted in the goods infured, the averment 
for the faid /\ RI. and A r . M. and for their in the declaration was not proved, 
account. In the courfe of the caufo the Buller J. .faid, he thought the PJaintiiF 
riaintiff called Mr. If Mejuritr , who ought not to be nonfuited upon that point, 
was obje&ed to as an iaittrelled witnefo for that Mr. I# Rfofurltr was not i:ucre/led at 
Vol. II. " S f the 
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There are two material fails in tiro declaration j one the promifc 
to pay in cafe of a loft, and the other -that a loft took place. To 
the latter of thefe ntfcvenue is aligned. And though it be true 
that the allegation ofroe promifehaving beenmadetn an Englijh 
county, will draw to it the cognizance of the other fad which, 
took place out of England) provided a venue* in h e 

alleged, yet it is neceflary to allege a venue, as in the cafe of a 
bond made abroad. 

Bayley Serjt. contra, ill, It fufnciently appears that the goods 
were put on board at London. The fcveral allegations of the 
loading the goods, the value of the goods, the intereft of the plain- 
tiff and that the infurance was made on his account, are all parts 
of one fentence; and the words, “ to wit, at AoWc» t aforefaid in the 
parifih and ward aforefaid,” with which' that fentence concludes, 
apply to the whole, and may beconlidered as inferred at the end 
of every branch. The averment is not the lefs certain becaufe it 
■comes under a “ to wit,” and if the “to wit” be omitted, the loading, 
which is the firft member of the fentence, is alleged to have taken 
place at London. < Befides, it is not material that it fhould appear 
upon record that the goods were put on board at the place men- 
tioned in the policy. The meaning of the expreflion in the po- 
licy is, that the rilk {hall begin from the time of the goods being 
laden on board the fhip at the place mentioned in the policy j but 
whether the goods be firft laden on board the {hip before or after 
her arrival at that place th'c policy will be equally complied with. 
It may be material, indeed, in many cafes to reprefetit to the under- 
writers at what place they were actually put on board. And the cafe 
of Hodgfon v. Ricbarajln wasdecidcd entirely on the want of a proper 
reprefentation. 2dly, It is fufficient to obferve, that the declaration 
avers that 15 hogiheads of tobacco, “ the goods mentioned in the 
policy,” were put on board, jdly, It is not neceflary that the party 
infuring fhould have an intereft at the time of the policy being of- 
fered, for perhaps he may infure on the knowledge of goods about to 
be configned to him, and a reafonable expectation has always been 
held the fubjed of an infurance. if it were otherwife, policies 
on ** goods ftiipped or to be {hipped”, could not be fupported. 


1 8 co. 



the time of making the policy to which* 
the averment of intereft related, *nd the 
Plain 7 iff brought the a&ion for thofe who 
were interefted at the time* 


Many other points were contefted in the 
caufe, and a verdift was found for the l)t~ 
Cendant* • v ; 


4thly f 



sn the; fortieth y wsl op george hi. 

^.thly, It appears that the loft wasonthe high feaa, and it is a 
general, rule .that the venue where the caufe is laid draws to it 
the trial ©fall fa&s arifing abroad, la 6 Co* 47. A a cafe upon 
-a policy uf iJifurance is mentioned winch* ft precifely in point. 
To the fame effect are Lutw. 699. llderton v* Jlder, tori, 2 H. Bl. 
u6i. and Neale v. De Garays 7 T. 443., . : .« r . yf 

The Catyri inclined to think the declaration/bad, but took time 
tto corifider of their opinion. - 

And on a fubfequent day gave leave to the Plaintiff to amend 
without cofts. 


St an way qui tam v. Perry, Sheriff of Efiex. 

♦"pH is adlion was brought to recover the penalty impofed by the 
**■ 2() Eliz. c. 4. on fheriifs for extortion. 

At the trial before Lord Eldon Ch. J. at the fittings after Hilary 
term, the Plaintiff, in order to fhew that the adlion was com* 
menced within a year, gave in evidence two writs, the oije a 
capias ad rcfpondcndnm blued on the *8 th of November 1799, and 
the other a capias per continuance ifTucd on the 1 3th of the fame 
month ; the former of tlicfe writs iilued within a year after the 
offence committed, but the latter did not : the Defendant was 
ferved with the latter writ only. The declaration was of Mi- 
chaelmas term. A verditt was found for the Plaintiff. After the 
verdid was given, # k was difeovered and obje&ed by the De- 
fendant’s counfcl, that the firft writ had never been returned, and 
could not therefore be conne&ed with the fecond. On an affidavit 
of this fad a rule was obtained calling on the Plaintiff to fhew 
caufe why the verdid fhould *not be fet afide and a nonfuit be 
entered. 

Shepherd Serjt. now (hewed caufe, and contended, tbat as the 
declaration in this cafe was of the fame term with that in which 
the firft writ iffued, nam'ely, Michaelmas term 1 799, it was not 
neceflary that it fhould have been returned in order to fupport 
the adion; for although in UarYts v. Woolf or d^ 6 T,R. 6 17. it 
was held ncceffary that the firft of two writs iffued in that cafe 
fhould appear to have been teturned in order to fave the ftatute of 
limitations, yet it was to be obfcrved that there the declaration 
was not delivered within a year after the firft writ iffued; whereas 
in Parfotis v. Kiny % 7 T. R. 6. the Court held, that if the Plaintiff 
declare any time within a year after a writ iffued in time to fave 
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1800. his a&ion, it need not be fhewn that fuch writ was returned. He 

* faid that this cafe, therefore* might be confidered as if the fecond 

St an way wr j t ^ ac j never i filled at all. 

Bayley Serj t. contra > relied on Harris v. Woolf ord) and obferved, 
that in Parfons v. King, as one writ only had i fined and the 
Plaintiff had declared within a year, it muft be underftopd that he 
had declared on that writ ; whereas in the prefent cafe, as the 
Defendant had been ferved with the fecond writ* only, it was 
evident that he could only have appeared to the fecond writ, and 
that the Plaintiff muft be taken to have declared upon that writ 
only. He added, that this very point had been decided in this 
Court in a cafe of Field qni tam v. Carrol , M. 32 Geo. 3. before 
Eyre C h. J. who nonfuited the Plaintiff on a fimilar objection. 

7 be Court agreed that the diftindion* between the cafes cited 
proceeded on the circumftance of two writs having iffued in the 
former and one only in the latter ; and held, that if two writs be 
iffued, one within a year after the offence committed and the 
other not, it is neceflary that the firft writ fliould be returned in 
order to conned it with the fecond, and thereby make the addon 
appear to have been commenced in due time. 

The objedion, however, not having been taken till after the 
verdid had been given, the Court refu fed to enter a noufuit, but 
made the rule abfolutc for a new trial. 


Price v. Messenger and Another. 

T respass for feizing and taking, a quantity of* moift fugar, 
and a quantity of tea, and nails of the Flaintiff, and for af- 
( faulting and imprifoning his perfon, and for carrying the Plaintiff, 
giftr*te,whc. together with the above goods, before a juftice of the peace, under 
waTralt be colour and pretext that part of the faid goods, to wit, the fugar 
hif cinroTbe ' been before then felonioufiy ftolen from fome fhip in the 

bu-rf withaat Thames, and had been found concealed in certain premifes of the 

pr;vjcus ... t 4 # A 

cemand of a Plaintiff in which he carried on his trade and bufinefs of a grocer. 
■pJofai of There was a fecond count for a (faulting and imprifoning the 
according To P^ aint ^ generally, and a third for feizing and taking away -his 

24 Geo. 2* 

t. 4 ;. 

Jf the war- 
rant be to feize 4 ‘ ftolen goods,” and the officer fcizc goods which turx* out net' to haveboen fioler, he is 
4lilJ within tht? proteflion of 24 Ceo . 2. c. 44, 

, V The 


goods. 


Hay 24th*. 


If an officer 
feize goods 
in obedience 
to the war- 
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The Defendants pleaded not guilty as to all but taking away 
the tea and nails, as to which they fuffered judgment by default. 

This caufe came on before Lord Eldon Ch. J. as well to try 
the iffue joined, as to affefs damages upon the judgment by default 
at the Wcjlminjter fittings after laft Hilary term. The evidence 
was in fu\>ftance as follows : The Plaintiff was a grocer living on 
the Surry fide of Wejlminjlcr bridge, and the Defendants two con- 
ftables of one of the.police offices in Wejhmnjler . On the 2d of 
April 1 799 an information was exhibited againft the Plaintiff at 
the police-office, upon which the following warrant was granted. 
“ Surry and Middlcfcx to wit* To all conftablcs and other his 
Majefty*s officers of the peace whom thefe may concern. Whereas 
complaint upon oath hath been this day made unto me one of his 
Majefty’s juftices of the .peace for the faid counties by Henry Najh 
that there was lately ftolen from fome <hip or veffel lying in the 
River Thames a quantity of fugar and that there is juft caufe to 
fufped that ' the faid ftolen goods are knowingly concealed or dc- 
poftted in the (hop w f archoufes outhoufes yard or premifes belong- 
ing to and occupied by Price and Co. fituate the fecond houfe in 
Coads Row on the Surry fide of Wejlminjler badge nearly oppo- 
fite to A/l ley's theatre, thefe are therefore to require you forth- 
with to make diligent fearch in the day time in the faid premifes 
for the faid ftolen goods, and if you find the fame or any part 
thereof that then you fecure the faid goods, and bring the perfon 
or perfons in whofe cuftody you find the fame before me or fome 
other of his Majefty’s juftice6 of the peace to be examined and 
dealt with according to law. Given under my hand and feal the 
2d day of April 1 799, P. ColqubounP On the fame day on 
which the warrant iffued the Defendants went to the Plaintiff’s 
houfe, and finding fome fugar of a particular quality felling under 
prime coft, and a bag of nails and two parcels of tea of which 
no fatisfa&ory account was given, fent to the office sequefting in- 
ftru&ions for their conduct refpedting the tea and nails which 
were not mentioned in the warrant ; upon which they were or- 
dered by the magiftrate to bring .the fugar, tea, and nails to the 
office. This they accordingly did, and at the fame time carried 
the Plaintiff before the magiftrate, who difeharged him for that 
day, but defired him to attend the next morning. The Plaintiff 
having attended the next morning, and no fufficient evidence 
having been produced againft him, he was difeharged altogether, 
and his property was afterwards reftored. It was proved that 
the Defendants had c udu&ed tlipmfelves with great civility to- 
wards the Plaintiff. Lord Eldon directed the jury that the war- 
Vol. II. T t - rant 
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r^ant was no juftification as to any thing but the affault, imprifon- 
ment, and taking the fugar, and that the verbal orders of- the 
magiftrate under which the Defendants feized the tea and nails 
R -would not avail them. For the Plaintiff, however, it'was infilled 
that even the affault, imprifonment, and taking the fugar under the 
circum fiances of the cafe, were not juftified by the warrant: on the 
other hand, it w*as contended that they were juftified by the war- 
rant which was granted by virtue of die bum-boat a£t [a] j and that 
at all events a copy of the warrant fhould have been demanded, pur- 
fuant to 24 foe. 2. c. 44. ' His Lordihip having defired the jury to 
diftinguifh the damages incurred by the feizure of the tea and nails, 
from t hole incurred by the affault imprifonment and feizure of the 
fugar, a verdidt was found of 3c/. lor the former, and 70/. for the 
latter. 

A rule having been moved for,. calling on the Plaintiff to fhew 
caufc why this verdict fhoukl not he let afide, it was granted as 
to the 70/. the Court intimating an opinion that as to the 30/. 
the verdift could not be dill tu bed. 

, , Sfcfbcrd and Bcjl Serjts. now fhevved caufc. The main objc&ion 
to the PlaintifT’.i recovery is, that no demand was made of a copy 
of the warrant under which the Defendants added, purfuant to 
24 Gig. 2. c. 44. But no officer can avail himfelf of that 
objeCiion, unlefs he ffiew that he has added in obedience to the war- 
rant of a magiflrate, per Lord Mansfield , , Dawfr.n or Lawfon v. 
Clarke , cited 3 Bnr, 1767 ; whereas in this cafe the Defendants 
exceeded the authority delegated to tht:m*by the magiflrate. 

Where the warrant itfelf authorifes others to add in a matter 

‘ * ‘ ■ • 

not within the jurifdidlion of the magiflrate, he is perfonalfy 
refponfible ; but where an officer exceeds his authority,* . the ma- 
gi fit ate who gave that authority is not liable for fuch exeefs. 
Here the warrant was to feixe ftoler. fugar, and the officers were 
bound at their peril to feize flolen fugar or none at all. In the 
cafe of Boole v. Cooper , cited 1 T. R. 535. where the warrant was 
to eater and fear eh for concealed goods, it was rightly held that 
the officer was juftified in entering and fcarching, though no con- 

(«) = 3, r. sS, f, 7. which eftatts, day-time; and if any fuch merchandises SsV* 

'hat it frail be lawful for any jufbee-of the {hall be found therein, to caufe the fame to 
pence, upon information on oath, that there be de policed in feme place of and 

is caufc to fi’fpect that any merchandizes .&c . . a ho to can k the perfoft in who ft hou(e 
(fjfpccU-d to have been flolen or unlawfully ( h c fame Hull be found, to be brought.be* 
com “ fa y» or take® from feme (hip or veffcl forc him . an d if fach prrfoa lh»H not give 
in the rivet llama) are concealed in any a fa!is f a< c lory account how he came by the 
dwelling-hot) le, warcbonfe. tfr. by warrant fame> he (hall be .djndged g«Hty of a mif- 
under his band and fcai, to caufc every fuch demeanor 
-dwclHng-houfe, &V. to.be fr arched in the 1 
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eealed goods Were found, that being no excefs of authority; but 1 800. 
in Entick v. Carrington, 2 W'tlf. 286. De Grey Ch. J. feems to V “'" v "* 

Pr ic? 

have confidered that an officer who, under a warrant to fearch for 
ftolen goods, fhould feize the goods of the owner of the houfe, Mother!* 
would not be within the protection of the 24 Geo. 2. c.44. Sup- 
poling the, warrant itfelf to be legal, dill the Defendants have not 
executed it according to its true fpirit ; for they were not to de- 
cide wantonly that any fugat found in the Plaintiff V houfe was 
ftolen fugar, but to exercife a* found diferetion. Now the fugar 
feized by the Defendants appears to have been expofed in a flota- 
tion in which no man would place goods fubjed to feizure. 

Though the warrant fpeaks of fugar depofited or concealed, yet 
the word “ depofited” when applied to ftolen goods, muft mean de- 
posited for the purpofe of concealment j efpecially as it is connected 

with the word “ conceaed.” 

* 

Cockell and Bayley Serjts. contra. If the officers aded in obe- 
dience to the warrant, it is altogether immaterial whether the. 
warrant were legal or illegal; for if legal the officers and the 
magiftrate are both juftified; if illegal the magiftrate alone is 
refponfihle. It would be highly dangerous to allow the officer 
to exercife his judgment whether the warrant directed to him by 
the magiftrate werp good or not ; it is his duty to obey. The 
warrant in this cafe only afferted that there was ftolen fugar in the 
Plaintiff’s houfe, and ordered the officers to feize it; now it was 
impoffible for them to afeertain whether <he fugar they found 
was ftolen or not, or Row’much of it was in that predicament. ’ 

'■Lord Eldon Ch. J. The ground upon which I have formed 
my opinion in this cafe may be ftated in a very few words. The 
public intereft requires that officers who really act in obedience to 
the warrant of a magiftrate fliould be proteded. In fuch cafes, 
therefore, the law has provided that the remedy of the party • 
grieved (hall be confined to the magiftrate, as well where he has 
granted a warrant without having jurifdidion, as where the war- 
rant which he has .granted is improper. The ftatute provides that 
no adion ffiall be brought againft an officer for any thing done 
in obedience to any warrant of any juftice of the peace, unlcfs a 
demand hath been made. of a copy and perufal of the warrant; 
and that in cafe, after compliance with fuch demand, any adion 
fhallbc brought againft fuch officer for any fuch caufe as afore- 
faid, without making the juftice a Defendant, a verdid (hall be 
given for the Defendant, “ not^ithftandtng any defed of jurif- 
didion in fuch juftice;” and if fuch adion be brought jointly 
againft fuch juftice and alfo againft fuch officer, on proof of fuch 
. ' warrant, 
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i860, warrant, the jury (hall find for the officer “ notwicbftanding any 
*-—*~-~* fuch defeat of jurifdidion as aforefaid.” The ad therefore takes 
Price it for. granted, that an officer may be faid to aft in obedience to 
Others' 1 t ^ ie warrant a juftice of the peace, though fuch juftice had no 
jurifdidion, and though the warrant be an abfolute nullity. For 
it is as much a defeat of jurifdidion; if the juftice grant att im- 
proper warrant in a cafe over which he has jurifdidion, as if he 
■'*’ had no jurifdidion over the cafe at all. The only queftion there- 
fore is, Whether the ad of the officer were done in obedience to 
_ any warrant of any juftice of the peace? And confidering the 
nature of ^ the protection intended to be given to officers by this 
ad, I think it reafonable to fay that the Defendants in this cafe 
aCted in obedience to the warrant within the njeaning of the 
legiflature. If this be fo, it is fufficient for the Defendant to fay 
that no deteand of a perufal and copy of the warrant was made, 
whether that warrant on production would have afforded a defence 
or not. It was not agreed by the Plaintiff’s cpunfel whether the 

warrant itfelf were legal or illegal. Now fuppofe it to have been 

*> 

legal; the officer <aded with as much precifion in the execution 
of the warrant, as the juftice in granting it. If the information 
given to the [latter was infufficient to enable him to deferibe the 
goods with certainty, the former was unable to afeertain with cer- 
tainty what goods he was direded to feize. Then fuppofe the 
warrant to have been illegal, it was not competent to the De- 
fendant to judge of its legality. If he executed it in the only 
way in which it was capable of being executed, namely, by making 
it attach on all goods which fell within the delcription contained 
in itj he aded in obedience to it,: and having done fo, die is en- 
titled to avail himfelf of ihe protedion of the ad. Whether the 
warrant would have afforded a defence to the juftice or not I (hall 
give no opinion. , 

Heath J. The only queftion is, Whether the conftable aded 
in obedience to the warrant ? Whether the warrant were legal or 
not, we are not called upon to decide. When this Defendant 
feized the teas he was not adtng in obedience .to the Warrant ; 
but when he feized the fugars iyas. The warrant, after dating 
that certain fugars had beeii fto)en, ... and that there was reafon to 
fufped that the fame were concealed Or depofited inthe Plaintiff’s 
houfe, direds the Defendant to feize them. XJnder tbefe circum- 
ftances, he could not ad other wife than he has done. 

‘Rooke J. The Defendant appears to me to have aded in obedi- 
ence to his warrant, and .therefore to ccme^within the j>rotedion of 
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the Ibtute. If the warrant were illegal tly Plaintiff might have 
proceeded againft the juftice: blit as he* has cholen to abandon 
that remedy and to proceed ag linfl the conftable, he i< only entit- 
led to a verdict for fuch damages as arofe fioni that Icizurc which 
was not made in obedience to the warrant. 

Verdid to be entered for the Plaintiff for 30/. only. 
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Di CKER V, A V a ms, Executor. 


May 26th. 


JNDEMTJTUS affumpft . The Defendant pleaded fir ft non affump- 
Jit\ fccondl’y, non affumpft infra fex annos ; and thirdly, a fet-o(h 
On the firft plea iffue was joined ; and to the two laft there was a 
demurrer. No joinder in demurrer having been put in, the Plain- 
tiff ligned judgment. After this a writ of inquiry of damages on 
the two counts upon which judgment had gone by default was 
executed* 

A rule nift was obtained upon a former day to fet afide this 
writ of inquiry, and all proceedings thereon, for irregularity; be- 
caufo, as iffue was joined on non afumpft , the Plaintiff fhould have 
entered the iffue and awarded jury procefs as well to try the iffue 
joined as to inquire of the damages on the interlocutory judg- 
ment. 

Shepherd Serjt. now (hewed caufe againft the rule, and Lens 
Serjt. in fupport of it, cited Tidd's Praft. K. B. 795. cd. 2. [a) 

The Court were clcjrly.of opinion that as an iffue was joined 
upon the record, the Plaintiff ought not to have executed a writ of 
inquiry on the tvfo pleas on which judgment had gone by default. 

Rule abfolut.*. 

(*) P. 5^t. cd. t. 


If ifl if be 
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muff award 
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Jum. 


Pariente, Afligncc, &c. v. Castie, One. & 

rnpnis was an application *to difeharge the Defend; 

**■ cuftody of the warden of the Fleet as to the 
this cafe, beeaufc there was no judgment docketed a 
the rolls of the Court whereon to found the writ of 1 
Bayley Serjt. in fupport of the rule. 

Shepherd Serjt. control. 

The Court rcjc&ed the application, faying it 
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A warranty 
to depart 
with convoy 
is not com- 
plied with, 
unlefs { til- 
ing intUuc- 
lions be ob* 
tain<*d be- 
fore the (hip 
leaves the 
.place of ren- 
citzvous, if 
by due citli * 
gence of the 
n> after they 
cm be thea 
.obtained. 


Anderson v. Pitcher &* Ux . 

/“|-<ins was an a&ion for money had and received to the ufe df 
* the Plaintiff by the Defendant’s wife, before her irAermarriage 
with l he Defendant. 

This caufe was tried before Lord JZldoH C. J. and a fpecial jury 
at the Guildhall fittings after lldafy term, when the following cafe 
appeared in evidence: — On the 31ft of 0 £l<,ber> 179 5, the Plaintiff 
underwrote a policy of irdurance on the Golden Grove , at five 
guineas per cent , “ at and from Ixndon to all or any of the IVtJl 
India iflands, yam ale a and St. Domingo excepted, with leave to go 
to the place of rendezvous to joiu convoy, and warranted to fail 
from thence with convoy for the voyage.” The fhip having been 
loft foon after fhe failed from P 01 tf mouth , the Plaintiff paid 
584/. 5 j. under the policy. To recover back that fum the prefent 
a&ion was brought, the Plaintiff being of opinion that the Golden 
Grove never received her failing inlltuclions, and theiefore had 
not fulfilled the warranty to depart with Convoy. It now appeared 
that the Golden Grove arrived at Spithcad about nine o’clock in the 
morning of the 15th November 1795 ; that flie came round under 
the care of the firft mate, the captain hitnfclf being on fhore at 
Port/mouth ; that on the day preceding (the 14th) failing inftruc- 
tions were delivered 'at Portf mouth to all Inch fhips as applied 
regularly for them, and that the captain of the Golden Grove pre- • 
vious to her arrival made enquiry concerning failing inftru&ions, 
but found that they could not be obtained until the fhip was 
a&ually in fight ; that on the 45th of Novetkber , by day-light. 
Admiral Sir H. C. Cbrijlian , the commander of the convoy, got 
under weigh, but had not entirely quitted the.rQadftead until about 
four o’clock iu the evening ; that when he got under fail he left 
the Trident fiigate to bring up fuch veffels as did not weigh anchor 
with him ; ' that about one o’clock of the fame day the captain of 
the Golden Grove repaired on board, and got under weigh, at 
which time the Trident had alfo got under weigh, and both the 
admiral’s fhip and the Trident had then proceeded fo far, ’that* 
it was clear the Golden Grove could not overtake the former 
foon enough for the captain to go On board that night, aod it was 
even doubtful whether he could overtake the latter j that on the 
•next day, between 10 -and 12 o'clock in the forenoon, the captain 
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the Golden Grove , being then only a quarter of a mile from the 1S00. 

admiral's (hip, went on board her, and obtained failing inftrudions;; ’ i w ~ v J 

t * ° • 7 Andfbsow 

that foon afterwards the Golden Grove was loft, having been, from 

P j T ; } ■] r; R 

the time of her departure to that of the lofs, under the protedion & u.-.. 
of the -convoy. Lord Eldon di reded the jury, that although 
under Came circumftances failing inftrudions might be difpenfed 
with, yet that this did not appear to be a cafe of that kind ; that 
the Golden Grove ditl not apJVear to Kim to have departed from the 
place of rendezvous with cohvoy, fmee fhe had either not arrived 
time -enough to obtain failing inftrudions, or if fhe had arrived time 
enough, her captain had not ufed the needfary endeavours to obtain 
them before he failed. The jury found a verdid for the Plaintiff. 

Early in tjiis term a rule n'ji for a new trial was obtained, in 
fupport of which affidavits of the Defendant’s attorney, and of 
feveral naval men, to the following efted, were filed : — That the 
point upon which the verdid had proceeded was a matter of furprize 
upon the Defendant, it, having been underftood that the caufe 
would be tried on the Jingle queftion, Whether failing inftrudions 
had ever been obtained ? that it is the conflant pradice for com- 
manders of convoys to give failing inftrudions to veflcls which fail 
under their protedion, after leaving the place of rendezvous*, and 
-that fuch veflcls are al w ays underftood to depart with convoy; that 
failing inftrudions are tffever given to the captain of any veffcl until, 
the veffcl is in fight ; that when the Admiralty direds the com- 
mander of a ffiip of war at Sphbcad to take under convoy a fleet 
• • 

bound to the weftward, he is- generally inftruded to put to fca 
thirty hours after the wind has been fair, with a view to give time 
to the Jhips in the Downs to come round to Spithead.; and, that 
as fuch flrips frequently do not -arrive until the convoy is under 
weigh, and are often, prevented, by blowing weather, from getting 
their failing inftrudions at the place of rendezvous, it is ufual 
for their captains to obtain them the firft time the convoy is 
brought to at fea. 

Sbepberd' Serjt. in the courfe of the term fliewed caufe; and 
. after obferving, that as the fads of this cafe had been before the 
Court upon a former occafion in Webb v. Ehompfon [a), they would 
not interfere, unlefs they entertained very great doubts upon the 
-queftion ; contended, that the Golden Grove was not within any of 
.the exceptions to the general rule, which required failing inftruc- 

(«) 4nu, vol. i. p. $. 


tions 
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tions in order to the fulfillment of a warranty to depart witlj 
convoy ; and that cohfequently, as fhc had not obtained them, 
before her departure from the place of rendezvous, ffie had nut 
fulfilled the warranty in this policy ; that in this cafe the com- 
mander of the convoy was ready to have given failing inftrudions, 
had they been applied for ; and that, if fuch a latitude as was 
contended for was to be allowed, it mull hereafter be deemed 


fufficient if (hips obtain their failing 
their arrival at the port of dilcharge. 

Bejf Sent, in fupport of the rule. Although the Golden Grove 


/inftrudions the day before 


had not obtained tailing inftrudions on the 15th, when ffie departed 
from Spithead , yet (lie received them early enough on the next 
morning to conftittrfe a departure with convoy within the fpirit 
of the warranty. The words of the warranty do not require that 
'failing inftrudions ihouhl he obtained, and therefore a greater 
latitude may be allowed than in a conftrudion of the very letter 
of the warranty. Ufage of trade has been conftantly admitted in 
the cpnftrudion of warranties to depart with convoy ; thus, if a ffiip 
depart from the port of London and join convoy at Portjmouib or 
the Downsy it is a fufficient compliance with the warranty to depart 
With convoy (<?). Ufage therefore may be admitted in the prelent 
cafe, to Chew that failing inftrudions are ^ neceliary till the fhip 
has actually put to fea. No cafe has been cited to fhew that they 
are neceffary at the time of breaking ground j if they be obtained 
as foon as they become neceflary for the protection of the fhip, it 
Is fufficient ; and, as the commander of the convoy in this cafe 
gave failing inftrudions to other ffiips at the farms time that he 
gave them to the Golden Groove, it appears that he‘ confidered it 
fufficient for their protedion to deliver them at that time. It may 
be contended that the cafe of ViBoria v. Cleevc, 2 Sir. 1250. Park's 
Infur. 348. is diftinguiffiable from this ; for there it was impoffible 
to get failing inftrudions. But Veedon v. Wilmot, Park's Infur. 341. 
note a. is in point, for there failing inftrudions were not applied 
for till after th'e convoy was under far!. No ncglsd is imputable 
to the captain in this cafe ; he applied for his failing inftrudions 
before the Golden Grove arrived, but was refilled them ; ihe adually 
did arrive on the morning of the 15th, before the convoy had 
left the place of rendezvous ; but, as the convoy was then under 
fhi), it may have been dangerous for him to put out a boat. On 
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the morning of the 16th the failing inftrudions were obtained 1800. 
without any inconvenience having arifen from the Want of them. ^ * J 
the <hip having remained the whole time under the protection of 

* ^ Pitcher 

the guns of the convoy. & Ux. 

Cur. adv . vult. 


The opinion of the Court was now delivered by 
Lord Eldon, Cb. J. Thft aCtion is brought to recover back 
284/. 5/., paid by the Plaintiff as under-writer of a policy on 
the fhip Golden Grove , to the Defendant, the affured in that 
policy, under mil fuppofition that the lofs which happened was 
within the terms of his undertaking. He now fays, that on a 
better examination of all the circumftances attending that lofs, he 
Ends he was*not liable, as he had erroneoufly fuppofed, and there- 
fore, that the money which he paid to the Defendant under a miftake 
may be recovered back by him. This is a cafe in which the convoy 
appointed by government was ready to give failing inftrudions at 
the place of rendezvous, to all fuch veffels as were ready to receive 
them. And it appears to me, that if the captain of the Golden 
Grove had been on board his fhip at nine o’clock in the morning, 
when the arrived, he might have obtained failing inftrudions from 
the frigate before he left the place of rendezvous. In point of 
fad, however, the admiral was under weigh before the Goldey 
Grove arrived, and the frigate was under weigh before the captain 
was on board. It i» clear alfo, that the captain of the Golden Grove 
could not have gone on board the admiral that night, and it was 
very doubtful whether he could have gone on board the frigate. 
The queflion for the Court to decide is, Whether a new trial 
lhould be granted, the jury having determined that, under all the 
circumftances of the cafe, the warranty was not complied with ? 
Confidering that the cafe came to trial chiefly on the queftion, 
Whether or not any failing inftrudions were ever obtained by the 
Golden Grove ? and that the Defendant was fomewhat furprifed by 
the point raifed at the trial, refpeding the time at which the failing 
inftrudions were obtained, I fliould wi(h a new trial to be granted, 
if I could fee any proportion of law to be ftated to a jury in the 
Defendant^ favour. But it feems to me, as well from the affida- ' 
vits as the evidence, that the Defendant wotlld not be entitled to 
retainr a verdid if he lhould obtain one. The policy contained 
this warranty: That the Chip lhould be at liberty to go to the place 
Vol. II. Xx of 
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of rendezvous to join convoy, and that fhe fhould fail from thence 
with convoy for th? voyage. It is now too late to fay that this 
warranty is not to be expounded with due regard to the ufage of 
trade. Perhaps it is to-be lamented, that in policies of infurance, 
parties fhould not be left to exprefs their own meaning by the 
terms of the iuftrument. This fcems to have been the opinion of 
that great judge Lord Holt [a). It is true, indeed, that Lord Mans- 
field^ ,who may be confidered the ef?ablifher, if not the author, of 
a great part of this law, exprefled himfelf thus: M Wherever you 
render additional words neceflary and multiply them, you alfo 
multiply doubts and criticifms (£).” Whether, however, it be not 
true, that as much fubtlety is raifed by the application of ufage to 
the conftru&ion of a contract, as by the introdudioli of additional 
words, might, if the matter were res Integra , v be reasonably quef- 
tioned. If, therefore, the queftion before us be ftill undetermined, 
the inclination of my mind will be to adhere to the letter of the 
contrail j and I feel the more difpofed to do fo, fince it appears 
moft clearly, from the affidavits which have been produced, that no 
man of the highefi experience in the navy can afeertain, by any 
reference to ufage, what other interpretation ought to be adopted. 
The firft queftion is, What is the meaning of the words, w departing 
with convoy” ? Do they mean departing with failing inftruftions 
ip all cafes ? or. Do they mean departing with failing inftructions 
in a cafe circumftanced like this? It is clear that failing inftruc- 
tions are not neceflary in all cafes : but the decifions authorize me 
in faying, that in general cafes they are required; and if that be fo, 
I do not find any thing in the circumftances of this* cafe which can 
bring it within any of the exceptions to the general rule. In Hil- 
bert v. P'tgou Lord Mansfield laid it down generally, that 
failing inftrudions are eflential to convoy. Mr. Juflice Willes ^ in- 
deed, entertained doubts upon the fubjeft; and Mr. Juftice Buller 
declined giving any opinion upon that point. In that cafe, how- 
ever, it was not neceflary to decide whether failing inftru&iom were 
eflential or not ; for though Captain Mann had negle&ed no means 
of obtaining failing inftru&ions from the Glorieux , yet it did not 
appear, upon the firft trial, that the Glorieux was a convoy appointed, 
by government, and therefore the Court was obliged to hold that 

the warranty was not fulfilled. It is true that it was determined in 

'* «> 

♦ 

{*) Lttbulitr’t cafe, 2 Salt* 443. {i) I» Lilly »• £wtr, Doug. 74. 

(c) Park's Injur, 339. * 

Viftori* 
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Viftoria v. Cleeve \ where the convoy was appointed by govern- 
ment, that railing inftrudions mdy be difpenfed with where no de- 
fault appears on the part of the matter. It being once decided, that a 
convoy within the terms of the policy means a convoy appointed by 
government, it feems to follow of neceffity that the fhip mutt depart 
with failing Inftrudions, if by the due diligence of the matter they 
can be obtained. The value, of a convoy appointed by govern- 
ment, in a great meafure arifel from its taking the (hips under con- 
trol as well as under protedion. But that control does not com- 
mence until failing inftrudions have been obtained; nor can it be 
enforced otherwife than by their means. Indeed, the reafon of 
that rule which requires that the convoy ftiould be appointed by 
government, ftiews the .neceffity of having failing inftrudions; 
fmee without them the (hip does not ftand in that relation or under 
thofe circumftances in which (he can take the full benefit of the 
government fconvoy. If the fleet be difperfed by a ftorm, how it 
fhe to learn the place of rendezvous ? If it be attacked by^the 
enemy, how is" (he to obey fignals? In (hort, what communication 
can the proteded have with the protedihg force ? It has been 
contended, that if (h#be under the protedion of the guns it is fuf- 
ficient. But will it be contended that, provided (he be under the 
protection of the guns at her departure, though failing inftrudions 
be never obtained during the voyage, or not till the laft day of the 
voyage, the warranty is complied with? Either failing inftrudions 
are not neceflary, or* if they be neceflary, they mutt be fo at fotne 
given period, and can only be difpenfed with in fome particular 
cafes. Then can any other period be affigned but the beginning 
of the voyage ? Some of thefe. affidavits fay, that if the (hip has 
obtained her failing inftrudions at any time before (he is loft, it is 
fufficient ; but that die mutt obtain them before (he is loft. Are we 
then to depart from the terms of the contrad between the under- 
writer and the aflured, in order to let in a conftrudion which is at 
variance with the reafon on which that con trad is founded? Let 
us confider the exceptions to the .general rule which have been 
admitted. Refpeding Victoria v. Cleeve there can be no difficulty, 
fincc the very ground of the decifion in that cafe was, that there 
was no default in the matter, and that no adiyity of his could have 
procured failing inftrudions, he having come out of the port of 
Flackery in obedience to the fignal of the convoy then off that port, 
iand having been prevented from receiving failing inftrudions be- 
fore 
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fore the lofs of the fhip, by the roughnefs of the weather. In 
Webb v, Thompfon , Mr. Juftice Buller , with the affent of the Court, 
dated, with reference to a cafe arifmg out of the lofs which hap- 
pened to this very fhip, that, generally fpeaking, unlefs failing in- 
ftru&ions were obtained the warranty is not complied with ; and 
the Court did not, at that time, fee any circumftance*by which this 
cafe could be taken out of the general rule. . The late Lord Chief 
Judice of this court, in his note boo};, makes this obfervation on the 
cafe of Webb v. Tbomfon ; — “ It feems to me that the fingle quef- 
44 tion is, Whether the (hip departed with convoy? In fad fhe 
44 failed with the fleet. Admiral Chridian didinguiChed accurately 
44 between /hips under protedion of the fleet and fhips under con- 
44 voy. All friends are proteded while, they are Tvirhin reach of 
44 protedion ; but fhips under convoy are, according to him, fhips 
44 undef control who can be fpoken to in a language which they 
44 underftand. They control them — would fire at them, if they 
44 mifbehave. The fad fettled that it would raife the premium, 
“ Would decide. It may make a difference iu the premium, whe- 
44 ther the fhip be under protedion without control, or under pro- 
44 tedton and control. It is neceffary to inspire, therefore, whe- 
44 ther fhe got failing inftrudions (which is the mode of putting 
44 herfelf under convoy), and when ? It may feem a hard cafe to 
44 take advantage of a flip, but the nature of the contradr is an an- 
44 fwer. It is a contrad founded in the confideration of premium 
44 eflimated by the rifle.” Taking into cofifideration the way in 
which the premium in thefe cafes is eflimated, can we fay that the 
underwriters have had the full benefit of the undertaking of the 
allured to depart with convoy, when in fad it was a mere matter of 
chance whether the Golden Grove would, under the circumftances 
of her adual departure, ever be able to procure failing orders or 
not? The prefent cafe may indeed be decided without affeding 
the cafe of any other fhip which failed with that convoy; fince, if 
the captain of. the Golden Grove had gone on board the frigate at 
nine o’clock in the morning of the 15th, he might have obtained 
failing inftrudions, and that he did not do fo was his negled. In the 
cafe of Vecdon v. Wilmot failing inftrudions were not obtained ; but 
it appears that they were applied for and refufed while the convoy 
was in the Downs, the place of rendezvous. The fhip, therefore, 
departed with convoy from the place of rendezvous, in the ftrideft 
feofe of the word. Indeed, the Court is bound to hold, that where 

7 ' failing 
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failing inllrudions are, under fuch circumftances, refufedby the com- 1S00. 
mander of the convoy, they are fo refilled for the benefit of the trade aVdmuo* 
which is to be protected by Uhs convoy. It is very tdual to refufe B 

to give them till the fleet is out at feaj and we know that La Motte , & 

who was hanged for giving intelligence to the enemy, got poflelfion 
of the falling inllrudions in confequence of their having been given 
before the departure of the fleets. It is clear, therefore, that & fhip 
is not bound to obtain failing, inllrudions in the place of rendez- 
vous at all events j ^>ut if they lean be obtained by due diligence fhe 
is bound to obtain them, becaufe it then appears that the convoy 
appointed by government decides, that under all the circumftances of 
the cafe, the place of rendezvous is the place where they ought to 
be obtained. The principle of law which fays that a convoy means 
a convoy ading under the orders of government, muft operate in 
favour of thofe who, without any negled of their own, are not able 
to obtain failing inllrudions, becaufe they muft obey the orders of 
that convoy which is fuppofed moft capable, under all the circum- 
ftances, of judging for the heft. In a late cafe Lord Kenyon inti- 
mated a ftrong opinion that failing inllrudions tyere eflential where 
they could be had (a). Having now ftated the exceptions to the 
general rule, it docs pot ftrike me that the prefent cafe -comes with- 
in any of them. (His lordfhip then went through the affidavits.) 

It appears to be the conftant ufage for the commanders of convoys 
to give failing inllrudions to all fliips which depart under their 
protedion, whenever applied for. But the queftion in this cafe is. 

Whether the warranty*, that the Golden Grove fhall depart with 
convoy from the place of rendezvous, has been fulfilled ? It may 
be the duty of a commander to give inllrudions at all times ; but 
that will not vary the contrad by which the allured undertakes 
that the fhip ftrall be ready to receive them at the place of rendez- 
vous. It is ftated, in one 'of the affidavits, to be the pradice fi r 
the Admiralty to give orders to the commanders of convoys at 
Sj>itbead t 'hb get under weigh 30 hours after the wind lias been 
fair, in order to give time for the fliips in the Downs to come 
round,; and that in cafe of blowing weather it may not be in the 
power of the (hips which come from the Downs to obtain failing 
inftrudions previous to the convoy having fet fail. But if fuch a 

cafe fliould occur, it will remain to be confidered whether it mar 
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not be faid that the fhip departed with convoy as far as the cir- 
cumftances of the cafe arid due diligence on the part df the matter,, 
would admit. With refped to the cafe of a convoy being ordered 
to call off the feveral ports upon the coaft, in order to enable fuch 
fhips as may be willing to join; it is exactly the cafe of Viftoria 
v. ClecvCy -where the fhip being ordered by the convoy to leave 
the pWt without failing inftrudions, was excufed On the ground of 
obedience to the orders of the convoy/ In this cafe the fhip did 
come round time enough to have received her inftrudions at the 
place of rendezvous, had the captain ufed due diligence in applying 
for them. Not being able, therefore, to reprefent to myfelf any 
principle of law, which could be ftated to a jury as a foundation 
for a verdid in favour of the defendant, I think that the cafe mutt 
:be decided on the general rule, which ought not to be infringed 
on account of any particular hardfhip which the Defendant may 
(fuftain. 

Per Curiam. Poftea to the Plaintiff. 


(In the HOUSE of LORDS.) 


Knight v. Halsey ; in Error. 


Hops are, by 
ilaw, titheable 
after they are 
picked from 
the bind. 
And no ufage 
can vary this 
-rule. 

No evidence 
is fufficirnt 
to fupport 
a real com- 
pofuion, 
wnlefs it have 
Tome refer- 
ence to a 
• deed of tom- 
spofition. 


rpHis was an adion on the cafe brought by the Plaintiff in 
* error in the Ring’S Bench againft the Defendant in error as 
farmer of and entitled to the tithe of hops within the parifli of 
Fartiham in the county of Surry , for not taking away the tithe of 
hops from a certain clofe in that parifh, whereof the Plaintiff was 
occupier. 

The declaration confifted of two counts. The firft ftated gene- 
rally the Plaintiff’s occupancy of the clofe/in queftion, and the 
Defendant’s right to the tithes, and that the latter neglected to take 
them away after they were duly fet oufc The fecond varied from 
the firft, by averring that the tithe was fet out “ according to the 
ufage and manner of tithing pf hops in and throughout the faid 
parifti lawfully ufed.” . ' ’ . 


The caufe was tried before Gotham Baron and a fpecial jury at 
the Surry fpring affizes, when a verdid was found for the Defend- 
ant, under the diredion of' the learned judge. To this diredion 
* bill of exceptions was tendered, ftating that at the trial the-counfel 


fur 
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*fbr the . Plaintiff in error gave in evidence : — “ That the Plaintiff 1 800. 
rin error, ©a the ift of Auguji 1795, was occupier of the clofe in jcTic^ 
queftion, whereon hops were then growing,' and that the Defend- Ha *’ ev: 
ant in error wasthe farmer of and entitled to the tithe of fuch in Error> 
hops,} that within the parilh and redory of F&rnham aforefaid, 
for above 60 years before the 12th of July, in the fourth year of 
the reign of the late King James the Second, wheh the tithes of 
hops were not compounded for, the manner of fetting out tithes 
of hops within the faid parilh! was as follows.; that is to fay, the 
Occupiers, owners, and proprietors of lands within the faid parilh 
planted with hops have ufed to fet out every 'tenth row, whenever • 
hops have been planted in equal rows, and where the fame have 
not been planted in equal rows, every tenth? hill of the faid hops 
lb growing in the faid lands, and thereby to feparate and divide 
the tenth part from the other nine parts of the faid hops, and 
there to leave the fame Handing with the binds uncut, for the ufe 
of the impropriator of the faid redory, or his leffee or farmer for 
the time being to come upon the faid lands, and in a convenient 
time there to cut the faid binds of the faid titbp-hops fo let out as 
aforefaid, and to pick the faid tithe-hops and carry away the lame ; 

That from the time when the occupiers ufed to fet out their tithe 
■in manner aforefaid, till the year 1795, when the Defendant 
became farmer thereof, (being a period of 100 years,) the tithe of 
hops was compounded for throughout the parilh at the rate of 
20 s. by the acre ; That the Defendant ae* entitled to tithe of hops 
of the clofe in queftionj being field land ; That in the faid year 
1 79J the laid hops fo then growing in the faid clofe were planted 
in unequal rows ; That on the 17th day of Auguji 1795 the Plain- 
tiff gave the Defendant a notice that he was about to fet out the 
tithe in kind .; That in confcquence of a notice from theDefendant 
that he would take his tithe in kind, the tithe thereof was fet out 
accordingly in the faid clofe called Round Clofe, by every tenth 
hill, leaving the binds unept, and the tithe marked with a hole dug 
in the ground, and was fairly fet out, and all the hills not bearing 
hops paffed over and not counted ; .That on the 2d day of September 
following the Plaintiff gave the Defendant notice in Writing that 
the tithe in queftion was fo fet out ; That on the 20th day of 
>{)&aber ( following- the Plaintiff gave a notice in writing to the De- 
fendant to take away the faid tithe fo fet out as aforefaid 5 That the 
iDefcndant did not take the fame a way, but left the tithe fo fet out 
: Handing 
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{landing with the binds uncut, incumbering the Plaintiff’s land 
for the fpace of time in the Paid declaration mentioned ; That tithe 
of hops may be fairly fet out by the tenth' hill ; That fuch fettirig 
out is the moll convenient mode and leaft liable to fraud, and the 
general manner of manuring hop grounds is to fpread the manure 
over the whole ground, for many hills will be weak, and many 
will die, and it is impoflible to forefee which ; That hops will 
fometimes intermingle on poles on the fame hill, but feldom be- 
tween one hill and another, and w hire’ they happen to do fo they 
are eafily fcparated, and without any mifehief or injury thereto; 
That the manner of picking hops in the parifh of Farnham is not 
to pick them into meafures of a bulhel each, but they are picked 
in the firft inilance intlb three forts, called the bright, the middling, 
and the brown, of different qualities and values, which three fqrts 
grow upon the fame bind ; viz. the bright are the fineft and beft, 
the middling the next beft, and the brown of inferior quality ; 
the difference in value between the bright and the brown is in the 
proportion of 7/. 1 o s. for the bright, and 3/. 3*. for the brown 
per hundred weight; the hops are thus divided into three forts 
in the firft picking from the binds into three different bags or 
bafkets at the fame time, each containing upon an average eight 
or ten bufhels, and their rcfpe&ive contents are denoted by fmall 
round black fpecks or ftreaks made on the fidcs thereof, at different 
diftances; but the bags or bafkets are not ail of the fame meafure; 
That the pickers pick in ‘families, as it is called; viz. in parties, in 
unequal numbers; fome of which families JficK? much quicker than 
others, but all ceafe picking at the fame time, eithej orraccount of 
th| approaching rain, which would foon lpoil the hops when 
picked, or at meal times ; That the average price of picking to be 
paid by the planter is two-pence/w bufhel to each family of pickeis, 
fcparately and diftinft from the others ; That hops, in the parifh 
of Farnham , are never meafured, the pickers being paid according 
to the quantity denoted by the fpeckg or ftreaks aforefuid ; but 
when the bags are full, or at the relpe&ive times of giving over 
work, the hops that are picked are immediately turned oyer from 
the bags into a furplice or fheet, and carried from the ground to the 
oaft to be dried ; That it would be extremely prejudicial to mea- 
fure them after picking, becaufe it would render it inconvenient to 
pick them into three forts, as aforeiaid, and in fuch cafe it would 
employ the pickers an hour and an half extra, die flower of the 
7" " | ' ‘ ■" ;;. v hops 
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hops would be bruifed, and the bright hops turned to brown, to the 
great injury of the planter as well as the. tithe owner himfclf; 
whereas by fetting out the tithe by the hill, with binds uncut, in the 
manner above mentioned, the tithe owner, as well as the planter, 
may pick his hops into three forts, as aforefaid,at his own convenient 
time, and enjoy all the other conveniences above enumerated, as 
well as be enabled to talic a tithe of the binds, together with the hops 
at the time of picking. It alfo appeared upon the reading of the 
anfwer of the Plaintiff in. erro$ to a bill filed againft him by the 
Defendant in error in the cour of Chancery , that the Plaintiff in 
error had admitted, that he believed it might be true that the in- 
troduflion and firft cultivation of hops in the. (‘aid pa riff, of Farn- 
ham and elfewhcro in tins kingdom, were with reference to what 
is termed the ldgal time of memory, modern, and within the time 
of memory.” 

Judgment having been given in the Kings Bench for the 
Defendant, in pud nance of the verdidl (./), the Plaintiff brought his 
writ of error, and having annexed the bill of exceptions to the 
record, and aligned the common errors, fubmitjed that the judg- 
ment below was erroneous, and that a venire facias de novo fhould 
be awarded, for the following among other Reasons : 



Knight 

•v. 

Halsey ; 
in Error. 


i. Although the common law does in general preferibe, that 
there (hould be an uniform mode of fetting out tithe, where no 
particular mode of fetting out is eftabiifljed by cuftom, yet the 
cuftom. of a particulas place may authorize or require a different 
* mode frona^ that in general preferibed by the common law, 
if fuch cuftom be in itfelf rcafonabk. And u has never yet been* 
decided, that the mode of fetting cut tithe of hops by the tenth 
mcafurc, as contended for by the Defendant in error, is the only 
legal mode of fetting out fiich tithe, nor is the, particular mode 
contended for by the Plaintiff in error unreaionablc. 


2. It has been determined, that the tenth land of grain may 
be fet out (landing for tithe inf grain, Stcbbs v. Coodluck t 
Moor, 9^$. ; and in Hide v. Ellis, Hob, 250, it is dated as com- 
ing from the Court, that in many places they fet out the tenth 
acre of wood (landing, and fo of grafs. 


(a) This verdift was found upon a focond 
trial ; a verditl had before been given for 
the Plaintiff; and the Court of King's Bench 
thinking that verdict contrary to Jaw, 


awarded a new trial. I-V.r the arguments of 
Count'd and opinion of the Court upon thru 
occafion, fee 7 7\ R* 
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3. The evidence in the former caufe of Chilly v. Reeves (<2), and 
in the litigation between the prefent parties, is uniform to (hew, 
that in the parifh of Farnham the tithe of hops, when fet our, 
was fet out by the tenth row, if equal, or elfc the tenth hill. 
How long that cuftom or ufage had a&ually prevailed, it is not 
now pofliblc to make out ; but if it was not an immemorial cuf- 
tom (which is not fo devoid of foundation as has been generally 
fuppofed) it might at leaft have had its commencement at a time 
when it was competent to the re£|or and vicar, with the confent 
of the patron and ordinary, to make a binding agreement that 
the tithe fhould be fet out in the way it has been. It was on fup- 
pofition of fome agreement fo made, accompanied with the ufage, 
that the court of 1 Exchequer, in the fuit inftituted fome time fince 
by the vicar, claiming the tithe of hops planted in fields, adjudged 
the tithe of hops to belong to the rector, though the vicar took 
thofe in the reft of the parilh. 

4. The evidence adduced by the Plaintiff in error proves two 
efiential things : firft, That the tithe of hops may be fet out 
fairly by the .tenth row or hill ; and, lecondly, That the obliging 
the occupiers of lands in I'arnham (where hops are, in the picking 
of them, managed in a peculiar manner,) to let out the tithe of 
the hops by meafure would be difficult, attended with additional 
expcnce and great delay, and very injurious -to the hops them- 
felves, and materially affe<ft their prices when fold. 

5. The prior cafes of Gee v. Perch (If), Bli/s v. Chandler (<r), and 
Walton v. i Tycrs (d), were totally different front the prefent ; and the 
defences were in them all fo unfounded, and the gamier in which 

ft 

t e Defendants themfclves had before fet out tlteir tithes was fuch, 
at the Court could not do otherwife than decree an account of the 
tithes as having been fubtra&cd ; and no one of the cafes made it 
neceflary* for the Court to declare, that, by law, hops were to be 
picked before the tithes were fet out. 

J. Mansfield. 
William Adam. 

The Defendant in error fiijrmittcd, that the diredipns of the 
Judge were right and according to law, and that the i#rdi< 3 ; and 
judgment ought to be affirmed for the following amongft other 
Reasons: 

(a) Lpon the former trial copies of the (i) Vin. Akr . Difmes, Y. pi. 3. In ma^ 
proceedings in this ciufe, toother with the gin. See alio 7 T. R . 90. inmtis. 
decree of the Court of Exchequer thereon, (c) St k Vm.Abr. and 7 T, R. ubi jupray 
were read. For the FubfUncc of the pro- al'o, hum, Eulr/. Lemv, Tiflip?, fet}. 7, 
.feedings and .decree, fee 7 T. R. 87. (a) Burn, EcchJ. Law, ult fupta, and 

* Ero”vn> f 5 , C. 99, 


1. That 
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1. That the common law rule for fetting out the tithe of hops, 

iin many inftances, hath been determined, and more recently after 
the moil folcinn argument, hath been adjudged, and is now clearly- 
fettled, that the tithe mall be fet out by meafure, after the hops 
are picked from the bind or ftem ; for that hops are not tuneable 
•until after they are picked, at which time, but not before, the 
tenth part is feverablc from the other nine parts. • 

2. To the validity^ both of a modus decimandi being a compenfaticn 
which mull have originated prior to the time of legal memory, 
and alfo of a compofition real being a compensation which may 
have originated fince that fera, but not after the reftrainir.g fta- 
tutes palled in the reign of Queen F/izabetb, z consideration or 
quid pro quo is indifpenlibly neceflary. A compenfation, be it 
either ancicrtt or modern, whereby part of the thing is given in 
lieu of the whole, or whereby a thing is given in a lefj perfect' 
Hate than the law enjoins it to be given, unlels fomethiog f>e 
added to make it equal to the value ot the real tithe, carries inter- 
nal evidence to deftroy itfelf, and is confulered as being rank, and 
therefore void. The compensation here contended tor bp the 
Plaintiff in error, whether commencing in ancient or modern 
times, whereby nothing more than the tenth part of the hops 
before picking is to be given, without adding any thing to make 
it equal to the greatly advanced value of the real tithe, which the 
law enjoins, ihall be fet out alter picking, or for the confiderable 
cofts the occupier incurs in bringing the article into the more per- 
fect Hate, and to the benefit of which the tithe-owner is by law 
entitled-dk$r of all expence, mult be Jelo defe t and as being rank, 
is void. 

Acuftom muft be prefumed to be as old as the time of legal 
memory ; and, when that prefumption is refuted by any circum- 
ftance that Shews if could net have exifted during the whole of 
that period, the cuftom is deftroyed. No mode of tuning hops 
can have exifted from ^he.timc of legal memory, became Hie cul- 
tivation of hops within the kingdom is of a date long fnbfequem 
to it, and of this all the courts of ItjFejlminjhr Hall have taken judi- 
cial notice, and in confequence have uniformly decided ngainft all 
cuftoms that ever have been attempted to be fet up relative to the 
tithing of hops. 

4. The mode of tithing contended for by the Plaintiff in ecvr 
cannot be lupported as a local cullorn peculiar to the periih of 
Farnham ; becaule, befides the evidence which the records of the 
judgments of courts fc: law fur ni fit a gain ft its antiquity generally 

10 tbrougltout 
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throughout the kingdom, it is ftated on the bill of exceptions 
that the introduction and firft cultivation of hops within the parifh 
and redory of Farubam is with reference to the time of legal 
memory, modern, and within the time of memory. 

5. Notwithllauding the evidence adduced by the Plaintiff in 
error, thefe fads cannot be denied — that the hops on different 
hills, as well as in different rows, are fo unequal both in quantity 
and quality, that the tenth of either of them bears no proportion 
to the tenth of the whole produce ; that tithing by the hill or ro$r 
is liable to great frauds ; that taking the tithe by either of thefe 
modes would in all cafes be very inconvenient and in many quite 
impradicabic ; whilft, on the other hand, the fairnefs, conveni- 
ence and juftice of fetting out the tithe by meafure, after picking, 
in experience, have been fo fully proved, as to render this mode 
of tithing part of the common law of 'the land. 

• 6 . A cuftom to fet out the tithe by the tenth rowj if equal, or by 
the tenth hill, if unequal, ought not to have been permitted to be 
proved in this caufo ; becaufe the Plaintiff in error has not, in his 
declaration, ftated, that there was any fuch cuftom, or that he • 
had fet out his tithes, which are the fubjed of his complaint, ac- 
cording to any fuch cuftom, and therefore the exiftencc of fi 
cuftom could have no relation to the matter in iffue between the- 
parties. 

John c ... r c 
Wm, C A . 

f 

This cafe was argued cn February the 23th 'and 27th, by M-<r. - 
field and Adam for the Plaintiffs in error, and hv the Attorney 
General [a ) and Hall for the Defendant in error^ After the argu- 
ment, the queftion put to the judges was, Whether upon the 
matter fet forth in the bill of exceptions, the diredion to he given 
to the Jury ought to have been, to find for the Plantiff, or > ! br the 
Defendant ? 

The Judges defired time to confider.of their opinions; and on 
two fubfequent days delivered them feriatim , there being a differ- 
ence upon the Bench. Rooke J. was of opinion, that the direc- 
tion ought to have been in favour of the Plaintiff ; and Chambre 
Baron, Le Blanc J. Lawrence J. Thompfim B. Grofe J. Heath J. 
and Macdonald Ch. B. held that it was rightly given in favour of 
the Defendant. 

RooKb J. — The queftion propofed by your Lordfhips is, Whe- 
ther, upon rhe matters fet forth in the bill of exceptions, the direc- 


(«) Sir* j' ri bn Mi.fvrd, * 

8 


tion 
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tion to be given to the Jury ought to have been, to find for the 
Plaint iff, or for the Defendant ? 

According to my view of this cafe, the anfwer to this queRion 
muft depend on the ; opinion the Jury would have formed as to 
the fads here Rated. — If the Jury were fatisfied that the fads Rated 
in the bill of exceptions were fufficiently proved, my opinion is, 
that they ought to have found a verdid for the Defendant. 

Though I am lb unfortunate as to differ from the Lord Chief 
Baron and all my brethren on this queRidta, yet I flatter myfelf 
that we do not materially differ as to firflt principles, hut rather as 
to the application of them. I agree that, where no pradice has 
prevailed to the contrary, the general law of tithing hops is by 
the meafure ; that a Arid legal cuflom r.mR be immemorial ; that 
according to the dodrine -laid -down in our books, hops are of 
modern cultivation, as an article of huflrandry, and cannot be the 
fu’Jed of a Arid legal cuRom. But / 1 think, 

iR, That, the general law of tithing hops has been eRablifhed 
with a'catious regard to the ufage of fuch particular parifhes 
■w herein a reafonable and convenient ufage has drained. 

adly. That fuch reRridion on the general law is not illegal, nor 
contrary to the principles of tithe-lavsr. 

3dly. That the ufage fet up by this parifh of Fcrnham may be 
fupported without violating any legal principle. 
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i. As to the general law of tithing hops. 

. The wild hop is proSably an indigenous plant : but though indi- 
genous, yet lilt RrR became an article of cultivation within time 
of legal memory, i#fecms agreed, that no cuRomary ufage as to 
tithing it can be fupported againR the general rule of law. In the 
cafe of Crouch v. Rifden (as reported in i Sid. 443.) the Court 
•deny that there can be a modus, by way of prefeription, to pay fo 
much for .tithe-hops, and lay, they will take notice that hops are 
not fo ancient, but were ufed* in beer only of late times, notwith- 
ftanding the records cited by Lord Coke to the contrary. Jn juRice 
to Lord Coke ' s memory it fhould b^obferved, that the paffage 
alluded to in Lord Coke * s work is mifreprefented by the reporter. 
Lord Coke cites 12 Ed. 4. c. 8. as to thofe who had purebafed 
licences patent to be corredors of ale, beer, wine, r dc . ; and has 
this note in the margin of the 4 Juft. 2 62, “ No/a, By this ap- 
“ peareth that beer is not of fuch late time • as' lomc- fuppofe. 
“ See alfo Ro/. Pari. 4 IJ. 4. No. 53. Beer and ale mentioned 


“ to be then in Calice. 7 eer is a Suecoa Word, Ri:r-, and Beer 
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“ is within the word Cervifta in the ancient ftatutes. For it is 
“ but as the putting a new button to an old coat, viz. hops to 
“ malt and -water, to make it continue the longer.” Accori^g 
to this paflage, the putting hops to beer was confidered by Lord 
Coke as of modern pratftice in his time : whereas the reporter 
reprefents him as faying the contrary. The fame cafe ( Crouch v. 
liifdcn) is reported 1 Ventr. 61. and the reporter makes the Court 
fay, “ there could be no fuch compofition time out of mind j^hops 
not being known in England till Queen Elizabeth's time ; for then 
they were firft: brought out of Holland ; though beer is mentioned 
in a ftat. of H. 4.” This account of the introduction of hops is cer- 
tainly inaccurate, for we find, that hops were known before 
1562 ; for they had attracted the notice and encouragement of the 
legiflature at that time, as appears by 7 & 6 Ed. 6. c. 5. 

We have then the authority of Lord Coke , that the tife of hops 
in beer is of modern introduction : and fupported by the autho- 
rity of this paflage in 4 /«/?., and of thefe very inaccurate reports 
of the cafe of Crouch v. Rif den , the modern authorities uniformly 
confider it as fettled, that hops were hrft cultivated within time of 
legal memory, and that they cannot be the fubjeCt of immemorial 


cuftom. Yet I cannot but obferve, that as the hop is probably 
indigenous, and as fif the reporters are correCt) the Court were 
certainly not aware how long the hop had been an article of cul- 
tivation, the judicial notice which they took of its modern 
introduction fee ms 'to have a flight foundation. To afeertain 
fatisfa&orily the law as to tithing hops, it may not be amifs to 
ftate, in hiftorical order, the feveral cafes which are reported on 
this fubjedt. The earlieft cafe we have in obr books, refpe&ing 
hops, is cited in Hutton , 78., .it was 3 Jac. 1. between Pot- 
man. Knt. and another. The queftion was as to the nature of the 


tithe, and adjudged to be a great tithe: but as for hops in gardens 
and orchards, they were adjudged to the vicar as minuLe dccima . 
Tn HU. 14 Jac. 1. B. R. ( 1 616), it was laid by Hitcham , Serjt. 
and agreed by Mountacute (who was then Gh. Juftice), that a man 
may fet forth a tenth part gf hops for tithes, before they are dried y 
1 R. Abr. 644. tit. Difmes (Y), pi. 3. between Barham and Gofc. 
From this diilum of Serjt. Hitcham , as to fetiing forth the tithe be- 
fore they are dried, it fee ms pretty dear, that the fetting forth the 
tithe by meafure was pradiied in fome countries at that-time ; 
though we know not how generally. But* on the other hand, 
if the law of tithing hops by-the tenth meafure aft r picking was 
the general rule from the time they were firft cultivated, it feems 
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difficult to fay by what analogy the tithe of the mere flower of 
the hops was ever confidered as a great lithe . 

Hops were an article of general cultivation before the reign of 
Car. i. ; for in the cafe of Vvcdale v. Tindall \ Hutton , 77. 1 Car. 1. 
the Court fay, ** In fome countries a great part of the land within 
“ the parifh is fown with hemp or hops.” In 1629, 4 Car. 1. 
Triu. B . C. Alfrcy v. Mills, -the Court held that where there was 
p,a modus for a garden, hops growing in a garden were within the 
modus , provided that they did not grow, in any addition to the 
garden. From thefe cafes we may fafely infer, that hops were 
an article of general cultivation fo early as 4 Car. 1. and that 
there had been feveral -litigations as to the nature of the tithe, 
whether groat or fmall, and as to the claiming of a modus dcci- 
VKindi. In the cafe of ’ Lcgdrd v. Elrocl, (1666,) Pafch. 18 Car. 2. 
B. R. on a queftion as to the mode of fetting forth tithe of corn 
the Court fay, (according to the report of 2 Kcble, 36.) that tire 
cuftom of England is, tt> let forth in fheaves, but each county hath 
feveral ways, as of hops, which, by Keeling, (then Ch. J. of B. R .) 
is a linall tithe, and payable by the pole. * What Lord Ch. J. 
Keeling is here reported to have faid as to the nature of the tithe 
is now confidered as law ; for, notwithftanding the cafe cited in 
Hutton, 78. hops a re* now held to be a fmall tithe *. according to 
the report of the fame cafe, 1 Sid. 283. under the name of 
Ledger v. Langley, Tvayflcn J. faid, that it has been quef- 
tioned, and is i<cj no.w known, how the tithe of hops {hall be 
fet ovX+Jcil. by the tenth pole or by mealure. And in the cafe 
of Crouch v. Jtifden, Hi!. 21 Id 2 2 Car. 2 . B. R. ( 1670 ,) x Sid. 
443. the reporter adds, note per Txvyfdcn j. (who lived in 
Kent ) ; It is a queftion at this flay how hops ihall be tithed, Whether 
by the hill, or by the pole, or by the buflae! ? I have been the 
more particular in deducing the cafes thus 3 u chronological order, 
becaufe I think it mufl appear clearly from them, that from the 
firlt cultivation of liops, which was before A. D. 1551, till after 
1670, a period of above 120 years, though hops had for a long 
courfe of time been an article ofsgcnera! cultivation, no certain 
mode of fetting forth the tithe of them had been eftablifhcd ; 
con'equcntly, we may prefume that different modes prevailed in 
different parifhes, and perhaps in different parrs of the fame parifh, 
and fome particular modes might have prevailed in particular 
places for a very long courfe of time, even from the firfl cultiva- 
tion of the hop. The tithe owner received his tenth and had a 
right to his tithe in kind j no modus dccimandi was allowed ; but 
* as 
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1800. as to the modus exponendi , or mode of fetting it forth, various 
Knight P ra &i ces prevailed. This diftindion between the modus dccimandi > 
and the modus exponendi , was taken by Bindley, who was counfel 
in iwror/ againft the prohibition in the cafe of Ledger v. Langley, and feems 
to me to be a found diftin&ion. In Hob . iqy. Wilfon v. The 
Bifhop of CarUJle , 1 3 Jfar. on a queftion, Whether a cuftom was 
good to tithe wool truly without view of the parfon ? Lord Hobart 
holds it bad, and fays, M The law provides that you have your 
“ right, and therefore that your means be fuch as is likely to 
“ produce it.” Here is a diftindion between the right and the 
means whereby that right may be obtained; i. e. between the 
right to the tenth and the means whereby that tenth may be afeer- 
tained and fet forth. And the do&rine laid down by the Court 
in the cafe of Hyde v. Ellis is to the fame effed ; that tithe na- 
turally is but the tenth of the revenue of my ground, not of my 
labour and induftry, where it may A. divided. If, therefore, a 
mode could be devifed by which the tithe 9wner may receive the 
tenth of the produce of the hop grounds, and the fame may be 
conveniently fet forth, I feel no abfolute neceflity for requiring 
the former to fet it forth by measure.' The modus exponendi may 
vary, provided the tenth is received in kind. 

.The law of tithing hops being thus un fettle*! till fo late a period, 
let us fee when the law was fettled, and what law was fettled on 
the fubjed. From the diBum of Ilitcbam , Serjt. 1616, till the 
cafe of Chitly v. Reeve, 1687, I am not aware of any decifion or 
even of any di&um in our books, which afeertains or even fuggefts 
haiW the manner of fetting forth this tithe is fettled. * That cafe 


Hates how the law was fettled, and is cited by Mr. Ward in the 
cafe of Babe v, SpracbHng, Scacc. 171 7, {Bunbury, 20 ) as having 
fettled the law on the fubjed; viz. that tithes of hops are not to 
be paid till after they are picked and before they are dried, every 
tenth meafure. . Bunbury in a note fays, that the tithing of hops was 
fettled in the cafe of l Rifs v. Chandler , '1720. : but in this he is 
inaccurate ; for in reading' the decree in Chilly v. Reeve, no one 
can doubt that the general law w.v; there afeerrained, and that fub- 
fequeut cafes h :vc only for ved to confirm the law there fettled, 
without impeaching .1113/ n S there down • nor has that cafe 


ever beer, impeached till the prefent difficulty was '(farted. It. 
feems, therefore, of great importance to the decifion of the prefent 
cjueflion, to examine accurately what was the law ‘laid down by 
the Court of Exchequer in that cafe. * The Court were fully ap- 
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prifcd of the terms of this cuftom, of the mifchiefs of cutting the 1800. 
binds, and not tithing by meafure after picking, and that by the Knioht 
law of the land, tithe hops ought to be paid in kind ; viz. the Hai ^' ey ,. 
tenth part of the whole after picking : yet the Court declares in >*> Ef f° r - 
favour of the ufage, and makes a decree to the following effect : 

“ It fully appearing to the Court that the cuftom ufage or practice 
“ of paying tithe hops in the parifh of Farnbam for above 60 

years paft hath been that the impropriator hath had the tenth 
** row when equal, or elfe the tenth hill, that the fame hath •been 
“ left ftanding with the hop binds uncut, that the impropriator 
“ hath always had convenient time to come and cut the binds 
“ and to pick the hops on the ground ; the Court was of opinion 
■“ and declared the laid cuftom ufage and practice to be reafonable 
“ and fitting to be obferved, and the Court declared that in cafe 
il there was not any fiich ufage y the tithe of hops ought to be paid 
** in kind, viz. the tenth part of the whole after picking.” Thus 
in the very firft cafe in which we have any account that the law 
of tithing hops is fettled, wc ha\e alfo an account of an ufage al- 
lowed to ftand againft it.- Words cannot exprafs more plainly that 
according to the opinion of the Court of Exchequer , an ufage or 
practice if convenient and fitting to be obferved, ought to be efta- 
bliihed againft the common law right which was now declared to 
be, by the tenth of the whole after picking. It was objected in 
the argument that this ufage was let up by the executor of a 
lefll-e for a ihort term, who could not bfnd the right of his land- 
lord ; but let the ufage* be fct up by whom it might, it was dis- 
puted by the ^occupier ; and if the Court had thought that no 
ufage could ftand againft the general law of tithing hops as it 
was then held to have been fettled, they were bound to have de- 
clared againft the ufage. 

When the law was fettled we do not preciftly know, but this 
cafe declared that it was fettled and how it was fettled. With 
refpeeft to the modus expowndi thus eftablilhed, 1 cannot but make 
this obfervation, that it feems to have been adopted on a principle 
of convenience only ; for it certainly is not a regular legitimate 
mode of tithing; it gives the tithe-owner the flower of the hop 
only, and it withholds from him the ftalk.; though, according to 
the courfe of hulbandry as to hops, the bind is firft fevered, and 
then the hop is picked. By a fort of compromife for convenience 
fake, it takes from him the ftalk, to which he has a fort of legi- 
timate right from the moment of feverance, and gives him the 
Benefit of the planter’s labour and expence in picking, to which, 
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1800. according to the principle laid down in Hob. 250. he has no right 

Knight a t all. 

HalTbt ; I am aware that, fince the bop has been decided to be a fmall 
in Error, tithe, attempts have been made to put it, by analogy, on the fame 
footing as the tithe of fruit. The bind is likened to the branch of 
a fruit tree ; and it is faid, that the parfon is only entitled to the 
fruit, and that as the farmer may not pluck off a bough and give 
it to the parfon and bid him gather the fruit, fo neither ought the 
farmer to cut the bind and leave the parfon to pluck the hop. — 
This may be fimiUtude ; for there are fome faint traits of refem- 
. blance, but it certainly is not analogy ; became it is defe&ive as 
to the main circumftance, the common courfe of hufbandry. 

The conftant courfe of hufbandry is to fever the bind j but by no 
courfe of hufbandry is it ufual to cut the branches off the fruit 
trees. Should a farmer cut his binds and refufe to pick his hops, 
I think it probable that our courts of law would hold this to be fo 
far a feverance as to intitle the tithe- owner to fomething, if he 
thought it worth his while to claim it j or fhould it happen that, 
by any courfe of hufbandry, the binds were fevered on one day 
and nor picked till the next, and fhould the tithe-owner die in the 
intermediate time, I think it probable our Courts would confidei 
this as a feverance, and give the tithe to the executor, becaufe the 
feverance is according to the courfe of hufbandry. In fliort, I con- 
fider this modus exponendt as peculiar, as not reconcilable by ana- 
logy to any prior mode of fitting forth, as founded folely on the 
peculiar nature of the fubjedt matter, and as fettled on ^.principle 
of convenience only ; and if the Court of Exchequer, proceeding 
upon this principle, has alfo held, that where a convenient ufage • 
has long prevailed in a particular parilh, it fhall be eftablifhed 
againft the general principle of convenience, where no ufage is 
fet up : I do not feel myfelf warranted, or difpefed to fay, that 
the Court has done wrong. I confider the Court of Exchequer as 
proceeding with great and laudable caution in fettling this point of 
law, aware of the great length of time during which the law had 
been unfettled, and aware of the poffibility that particular praftices 
might have prevailed in particular parifhes, which were reafonable 
and fitting to be obfervedj and having one inftance of that kind 
before them they declare that fuch ufage ought to be obferved, but 
that where there is no fuch ufage the general rule muft prevail. 
Since the cafe of Chitty v. Reeve, this point has never come diredly 
in queflion till the prefent cafe. Several cafes have been litigated 
as to the tithe of hops ; in nolle of which the doftrine laid down 
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in Chitty v. Reeve has been -denied; but in fome of which it has 1800. 
been affirmed. In the two cafes of Gee v. Perch y 1698 and Knicht 

1 Weod y 586. 439. {a) the Court declares, that hops ought to be H 
picked and gathered from the bind before they ore tithed. This In E,ror ' 
had been already fettled in the cafe of Chitty v. Reeve , and was no 
new dodrine; the cuftom fet up in the firft of thefe cafes, in 1698, 
was that tor. an acre (hould be paid For the tithe of hops ; fuch 
a cuftom was void according to the principles laid down in Crouch 
v. Rif den y 1 Sid. 443. ; but this cuftom refpeded a modus in dif- 
charging of tithe, not the manner of fetting it forth. The cafe of 
Blifs v. Chandlery 1720, 2 Woody 148. refpeded the manner of fet- 
ting forth the tithe of hops : hut the Defendant fet up no cuftom ; 
he had paid tithe of early hops by the buffiel, after they were pick- 
ed, and the remainder by ftriping the binds from every tenth pole 
or hill, and leaving them on the ground for the Plaintiff to pick. 

The Court fay, tithe muft be paid by every tenth biifbel of the whole 
after they are picked. Here the Defendant had fet forth his tithe 
in two different ways, but alleged no cuftom in fupport of either; 
the Court, therefore, did not decide any point as to cuftom, but 
declared, the general law. The next cafe that is reported on this 
fubjed is the cafe of Sneyd v. Unwin, January , 1740, 2 Wood, 403. 

— The re dor of HedJingham Sible in EJfeXy claimed the tithe of 
hop, by receiving, on the hop grounds where the fame arife, the 
tenth meafure or weight after they are plucked from the ftalk, and 
before they arc drie 4 and packed. . The Defendant fet up an an- 
cient ufige, whereby the redors are obliged to accept their tithe 
hops by the 'terfth pole or hill, after the vines are fevered from the 
ground and ftripped off the poles; and that the faid redors were, 
and the Plaintiff was obliged, tcf pick all his tithe hops. Here was 
an ancient ufage fet up lefs favourable to the redor than the ufage 
fet up in the cafe at bar ; becaufe it was to fever the binds from 
the ground and to ftrip them off the poles ; yet the Court did not 
pronounce againft it a prtariy and fay, it was technically im- 
poffible that any ufage could be fupported againft the eftabliffied 
right. The Court was very deliberate in its proceedings. It heard 
the counfel, it read the proofs, it read the feveral decrees in Chitty 
v. Reeve , in the two cafes of Gee v. Pcarchy and in the cafe of Blifs 
v. Chandlery and with this full information before them, it direded 
an iffue to be tried by a fpecial jury, Whether, by the ufage in the 
parilh of Heddingbam Sibley hops are to be tithed before they are 
picked from the ftalk ? This cafe has great weight with me ; the 
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1800. Court had the cafe of Cbitty v. Reeve before them, as well as the 
other cafes; they were well apprifed of the general law, and yet 
* they dire&ed this iflue. Mult not a plain man infer from hence, 

Halsey ; ' 1 

in Error, that, according to the opinion of that court, an ufage to tithe hops 
before they are picked from the ftalk might, under fome circum- 
ftanccs, be fupported againft. the general rule ? 

It is obfervable that the Court did not difedt an ilTue on the 
particular cuftom, fet up by the Defendant, but a more general 
ilfue on ufage at large. Had they not thought that, according to 
the cafe of Cbitty v. Reeve , ufage might ftand againft the general 
rule, they furely would not have directed fuch an iflue. And if 
any ufage whatever could be fupported againft the law then gene* 
rally eftablilhed, then this cafe is an additional authority to fliew 
that' the technical obje&ion made to the ufage now fct up, ought 
not to prevail. On the trial of this iflue the jury found a verdict 
againjl the ufage. In the year 1752 the rector filed his bill 
againft the fon of the former Defendant Unwin ; the Defendant 
anftvered to the fame effedt, as to tire cuftom of tithing hops as 
his father had done in the former caufe ; the Court declared that 
the method of tithing hops infilled on by the Defendant, is not the 
legal method of tithing hops; but that they ought to be picked 
and gathered from the binds or ftalks before they are titheable, 
2 Wood , 478. There can be no doubt that this decree was right ; 
the quefttou as to ufage had been tried, and the jury had found 
againft it, and there being no ufage the method fet up by the De- 
fendant was not the legal method. The next and lift* cafe in 
point on the fubjedt is, the cafe of Walton v. 'Tyers, in Scacc. 
February 17 53, and ultimately decided in this houfc {a}. This cafe 
is relied on as having finally fettled the point as to the mode of tith- 
ing hops. I do not underftand this cafe to have fettled any point 
which was not well known before. From the cafe of Cbitty v. 
Reeve the decifions had been uniform, that the tithe of hops is to 
be fet out after they are picked, and before they are dried, unlel's 
in parilhes where there had been an ufage to the contrary : on the 
point of ufage there were two cafes which feemed very ftrongly 
to allow its validity ; and on this point the cafe of Walton v. Tycrs 
decider, nothing. According to the account of thijs cafe, in 2 Wood ’ 
484, the Defendant, in his anfwer, difputed the general rule of 
law, and infilled, that the tithe-hops ought not, by law, to be fet 
out after they are picked from the bind or ftem, and he denied that 
" ihere was any cufom , in either of the pari/ljes , for fetting out the 

Vid* f Bro. P. C. qq, Bkrn'i Etc, Lwui, 450. 
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tithe of hops* %o that, though the court decides nothing on the 1800. 
queftion of cuftom, it feems as if thofe who advifed the parties in 
their pleadings thought that cuftom or ufage might be material „ v - 

JH ALS EY i 

in the cafe. In Error. 

On thefe authorities, and for thefe reafons, I am of opinion, 
that according to the law eftablifhcd for tithing hops, the general 
rule that hops are to* be tithed by meafurc after they are picked, 
and before they are dried, has not been eftablifhed fo perempto- 
riiy and HridUy as to deftroy or to difturb fuch reatonable and 
convenient ufages as have prevailed uninterrupted, and for a long 
courfe of tune, in particular places; bat has been eftablilhed witli 
due caution and circumfpefition, and fubjfcd to fuch ufages. 

My fecond propofition is, that the law fettled as above ftated, 
with a reftri&ion as to local ufages, is not contrary to the prin- 
ciples of tithe* law. And fo far is it from being contrary to thefe 
I rinciplcs, that it is in ftrid analogy with them. The manner of 
ftU'ng out the tithe of every titheable article has been, for the 
moft p irt, long known and iettled ; yet there, are many articles 
which local ufage regulates the mode of fetting forth. In Hob. 250. 

Hide v. Ellis , 1 6 Jac* it is faid, “ In divers places they fell out 
the tenth acre of wood Handing, fo of graft.” This (hews at leaft 
the opinion of the Court, that the modus exponendi may be regulated 
by the cuftom of the place. In 2 Keble, 36. P. 18 Car. 2. Legard 
v. Elcocke , the Court are reported to have faid, on a queftion 
of tithe-corn, “The cuftom of England is, tofet forth in fheaves; 
but each country* hath feveral ways, as of hops.” In Holbtrcb v. 

TVbadcocke , P. 13 Car. 2. Stacc. Hardr. 184. it is faid, agift- 
ment tithes for barren cattle are due de communi jure, according to 
the value of the land, after the rate of is. in the pound ; for that 
they cannot be otherwife valued, or accounted for, bccaufe the profits 
of the land for which they are paid are perceived by the mouths of 
beads: but, by cuftom, or.prefcription, they may be paid in other 
manner, as, by the acre, or for all manner of cattle barren, and 
for. the plough and pail. So in Uicks v. IVoodfon , M. 6 W. ScM. 

B. R. as reported in Skinner, 560. Holt Cb. J. fays, Tithes for 
barren cattle are due de communi jure, and 2 s. in the pound is the 
tifual tithe of com mod right, but that there are divers cuflomary 
manners of tithing for them. 

In addition to thefe authorities, the law as to tithing milk is a 
complete proof that the cuftom of the place may regulate the 
mode of fetting forth f ‘;he. The. common law right has becu 
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finally fettled by very modern eafes,; but it has been fettled with 
a due regard to all the local cuftoms which have prevailed in dif- 
ferent pariffies. The cafe of Stebbs v. Goodluck, Moor, 9 13. 
1 Leon. 99. P. 30. Eliz. B. R. appears to me very material to 
this point. The cuftom there fet up was, that the parfon (hall 
have for his tithe the tenth land Town with any manner of corn, 
and he (halt begin his reckoning always at the firft land which is 
ne^tthe church. The parfon (hev^sd, that the Defendant, by 
fralid and covin, fowed every tenth land, 'Which belonged to the 
. parfon, very ill, and with fmall quantity of corn, and did not 
-dung or manure it as he did the other nine parts, by. reafon 
whereof the other nine yielded each * eight cocks, # and the tenth 
yielded but three cocks. The parfon libelled in the Spiritual 
Court, and confeifed the cuftom j but for abufing the cuftom 
prayed the tithe in kind : the Defendant prayed a prohibition, and 
•the* parfon afterwards a confultation. And the opinion of Wray 
Ch. J. was, that the cuftom was againft common reafon, and fo 
void, but if it be a good cuftom then the parfon (hall have his 
adion on the cafe. This is the report in 1 Leon. The cafe is 
alfg reported in Moor, 913. who fays, that a prohibition was 
awarded, notwithftanding the covin, for the fraud may be reme- 
died in an adion on the cafe at common law. Whether a con- 
fultation was afterwards granted does not appear from either 
report : but, it is faid,‘ in argument, -by counfel, 1 P. Wms. 569. 
( Chapman v. Monfon , Nil. 1729*} on what authority I know not, 
that n confultation was granted on Wray Cb. J.’s-o pinion. This 
cafe furniffies obfervations very applicable to the cafe at bar. 

Tft, Wray Ch. J. declared his opinion immediately on the argu- 
ment, that the cuftom, though coufeffed and fet up, as in the cafe 
; of Chilly \ . Reeve, by the parfon, wa$ againft reafon, and fo void. 
He did not (as the Court of Exchequer are fuppofed to have done 
in the cafe of Chilly v. Reeve ) (uffer a cuftom to be.fet up under 
the fandion of the Court,, which he thought to be void : but he 
declared his opinion diredly j, and l am difpofed to think with 
equal favour of the Court of Exchequer in 1687, that had they 
thought no ufage could prevail againft the general right, they 
would have declared fo, notwithftanjding the ufage was con-* 
fefled and fet up by the impropriator. adly, Suppaling Wray 
Ch. J.*s opinion to have been the opinion of the whole 
Court, it does not affirm -that a cuftom to tithe' the tenth part 
of corn growing upca the ‘ land is bad y, but it affirms this, 
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and this only,, that a cuftom to tStfce? the tenth land of corn, 
beginning at one certain land, is void j becaufe it is open to the 
fraud of manuring and fowing the parfon’s land wotfe than the 
others. And, according to this diftin&ion, the law is laid dow*^ 
in Watfon's Clergyman s Law i c. 49/ page 549. “ If the cuftom 
*“ of the place be to meafure forth to the parfon the tenth part of 
“ the coin Handing 1 , this manner of tithing is, I conceive, to be 
** obferved, and the parfon muft fit down by it.” Mr. Bnhun, in 
his Law of Tithes ) chap. 2. fays the fame, and adds, it feems to 
me, fuch a cuftom or prefeription may have a reaionable foundation 
on this fuppofal, that the held where thofe lands or ridges lay, 
was originally a common wafte field belonging to the townfhip ; 
and that, on .agreement of the parifliioners to turn it into arable, 
they confented to allot the tenth land or ridge by them Town to 
the parfon, but he to reap it. If there, be any weight in this ob- 
fervation by Mr. Bo ban, it applies very ftrongly to the cafe now 
before the houfe j for pari ratione it might be agreed in this pariftx 
of Farnbam , that the parifliioners fliould turn tfieir lands into hop 
grounds, and confent to allot the tenth row or hill to the parfon, 
and he to fever and pick the hops, and to have convenient time 
for this purpofe. It feems not fettled at this day what fliail be 
fufficient evidence to warrant a jury to find fuch an agreement ; 
but if a jury may prefume a grant or agreement from ufage only, 
then they may prefume that in this parifli. An agreement may 
have been made before the reftraining flat, of 13 Eliz. c. 10, 
and by confent *of the proper parties, namely, the parfon, patron, 
and ordinary. For we know that hops were an article of hufban- 
dry before the 5th and 6th *of E. 6, (35 years before); and 
Hob. 29 y. fays, that a grant of a parfon, patron, and ordinary, 
is good without any rccompenfe. There is a report 2 Leon. 70. 
of an anonymous cafe, Mil. 24 Eliz. B. C. which certainly 
countenances this do&rinc ’of tithing by the tenth land. « By 
the civil law the parfon ought to have his tithe by the tenth ridge, 
and in a great field there was corn upon the arable, and grafe upon 
the head lands, and' in a fuit for tithe-hay and rakings of the corn, 
the Defendant did preferibe to pay the tenth fliock of com for all the 
corn, hay, and rakings of the corn : and in the end all the juflices 
agreed, that by the civil law the tenth ridge is due fdr tithe-corn j 
therefore, for the reaping, binding, and Shocking, it is a rcafon- 
able prefeription, that the party fhall have the hay on the head 
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1 800. lands in recompcufe of the faid other things ; and the hay upon 
^~ v — * the head lands is but of little value.” Upon the whole, this cafe 
v. of Stebbs. v. GooMnck> fifted and commented upon as it has been 
*» tin!.* % by our text-writers, is, to my uuderftanding, a very confiderable 
authority to prove, not only that local cuftom may regulate the 
mode of felting forth tithe, but alfo, that according to profcffional 
tradition, tithe maybe fet forth while Handing, andlfeforeit is 
fevered ; though it is true, as was obferved by Mr. Attorney Gene- 
sal % that thcic is no adjudged cafe in which it is declared, that 
tithe may or may not be fo fet forth. The anfwer given to all 
thefe cafes is, that they refped articles which have been in ufc 
time out of memory, and which, therefore, may hc.the fubjed of 
a legal cuftom. This anfwer is merely technical: for we all 
know, that in point of fad, the evidence of ufage feldom goes 
back fo far as two centuries ; but if it goes back for a confiderable 
length of time, and the article which it refpeds has been of im- 
memorial cultivation, a preemption attaches, that the ufage has 
been immemorial' In the cafe of hops, no fuch prefumption can 
attach, becaufe the hop is of modern cultivation. But it feems to 
me, that Courts of law are at liberty to decide by analogy, in this 
as in other cafes which arife on new fubjeds : and if they obferve 
that local -ufage has been refpeded as to the mode of fetting forth 
thofe tithes which may be the fubjed of cuftom, they may alfo 
refped it when they declare a new fyftctr of law on a fubjed in- 
troduced within time of legal metpor-y. This, I think, dur pre- 
deceffors have done on the fubjed of hops ; they- have faid that 
local ufage, if convenient, and of long continuance, fhall be 
refpeded ; and that where there has been no fuch ufage, the tithe 
fhall be let out by the meafure, after picking. 

It appears to me to be fallacious to ftate the prefent queflion to 
to be— Whether modern ufage can be fet up againft the eftabliftied 
law of England ? If that were the queftion, I fhould anfwer with- 
out hefitation, that it could not ; but I confider the queftion at 
prefent to be— Whether the Courts of law have not, when they 
firft fettled the general pradice as to tithing hops, fettled it 
with a due deference to particular local ufages : and whether they 
might not legally do fo ? They were aware that the ufage, though 
not immemorial, might be coeval with the cultivation of the article; 
that in particular places -fit and convenient ufages might have 
prevailed : that the general rule declared by them was anomalous, 
“ * illegitimate* 



IN THE FORTIETH YEAR OF GEORGE III. 191 

Illegitimate, and fupportable upon principles of conference only; 1800. 
and, therefore, they would not fet' it tip rigOroufly and ftri&ly, 
to diftarb the peace of parifhes, and to deftroy all eftabliflved «. 
ufage 4 but they laid down their rule fubje& to fuck a reafonable i^Errcr. 
ufage as .had obtained in particular places. Now if convenient 
ufage is firft eftablilhed, and the law is fettled afterwards upon a 
principle of convenience, why may not the courts fettle the law 
fubjeft to fucb ufage? Are we to be told that the law is drawn 
from the .eternal and immutable principles of reafon and juftioe ; 
and that, though it was fettled as to feme particular point only 
yefterday, it muft neceflfarily have* relation back to the firft con- 
ftitution of things, and deftroy .every ufage to the contrary ? This 
dodtrine, rigidly purfued, would deftroy all local cujltom j for the 
cuftom being in derogation of the law, ought then to have been 
abolilhed when the law was fettled. * But the Courts have declared 
that both being beyond time of memory, cuftom, if reafonable, 
may ftand againft the common law, though it is in derogation of 
thofe immutable principles on which the comrfioa law is founded. 

I fee no reafon why our Courts may not follow* a fimilar rule by 
analogy, and where they know, or have reafon to believe, that 
convenient local ufages have prevailed for above a century before 
the law was fettled j why they may not lay down this rule with a 
due regard to the prefervation of thofe ufages. If they have done 
fo, .(and I think they have in the prefent inftance,) I incline to 
fupport the decifions v . 

I dounot hold myfclf bound to fay, that my prcdeceflbrs were 
in an error in 1687 and 1740, and that though morally right they 
were technically wrong, or to fet parifties on a new courfe of 
tithing, and, for aught I know,*on a* new courfe of hufbandry as to 
picking their hops, when I have evidence before me that they 
have proceeded in a particular courfe peaceably and quietly for 
near two hundred years, under a fen&iou of a decree of the Court 
of Exchequer. The rule 6f Stare decifis is as juftly applicable to 
private parties as it is to general principles, where the decifion can 
be reaforiahly afeertained and* fupported. And. on the prefent 
queftion, I fihd no principle and no decifion,. ancient or modern, 
which calls on me to declare, that .the decrees of 1 68 7 and 1740 
•were againft law. 

My 3d propofition 4 s— That the ufage fet up in this cafe may 
ihe fupported without violating any legal principle. If the opinion 
4s well founded, that the .general law of fetting forth the tithe of 
YT.ox. il. 2 * top® 
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hops has been fettled with the exception as to convenient apdefta- 
blifhed local .triages, and that it is ho violation of legal principles 
to have fettled it fo; the only doubt on. this propofition will he, 
- Whether there is any thing illegal in the ufageherefpecially fet up ? 
> Where the fubjefifc-matteris capable of cuftom, and where ufhge 
can be afoertaitfed, Courts of law have been even aftute to fupport 
it. 

'■ rf 

The cafe of Scory y. Baber , P. 34 Eliz. Gro. Elite. 276. was sa 
prohibition againft the proprietor of’ the church of Soutb.Kikrby, 
who fued for tithes of hay. .It was furmifed that time out of mind 
the owners of thefe lands had found ftraw for the body of the 
• Church, in difeharge of all tithes of bay ; Coke moved that this is 
no difeharge t for the parfon was not chargeable with it, nor had 


any benefit by it ; and of that opinion was the whole Court : but 
if he had alleged that be gave the ftraw to the parfon, and he be- 
llowed it in the body of the church, or that th t .parfon bad a feat 
in the bodyof the church, it had been otherwife. In ihort, any 
compenfation, however fmall, may be fufficient to fupport a dif- 
eharge from paytrienf of tithe in hind ; and the fmall er the com- 
penfation (if it is pecuniary) the greater is the probability of its 
. antiquity. It was faid in the argument that there fhould be feme 
mutuality between the parries ; fome benefit to the one and fome 
. charge to the; other : the compenfa/ion need not be equal, but 
ffomethiog fhould be given , however fmall* This rule holds as to 
. a modus in difeharge of tithes in kind.; but i do not find that it 
holds as to th d. modus esepouendi. Tithes may, according” to the 
authorities and cafes above referred to, be fet forth according to 
the cuftom of the country, % without a particular compenfation for 
not fettiog them out-according ' to the general rule of law. The 
ufage fet up in the prefent cafe is ftated at length in the bill of ex- 
ceptions. • Divers obje&ions have been fuggefted to it -at the bar : 


• 1 ft, That it gives no recorapence, not even the binds. I anfwer, 
ift. That no recompence is neceffary in a ufage merely as to the 
fetting forth of tithe, id, .That as the cuftom i$:here ftated, I 

: think the binds left for the parfon to cut do pafs to him : the farmer 

• does not ftate that they were to be left for him ; I think he may 
choofe whether > he -will -carry them away. And Wttfc-tfjie. binds 
being a recompenfe, ; it is well known that experime®tfa ? hay c beeo 
lately -made to turn them into a pulp which • maty' ii'jhfcke 
though they have not yet fucceeded. 
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Hie ad objection is, That there isno feverance ; I anfwer, that 
“there is a feverance by the farmer of his ihare, fo as to afcertain 
when the tithe is due ; the feverance of the tithe in, kind is merely 
for the benefit, of the tithe-owner, and if he choofes to renounce 
this benefit for his own convenience, he may lawfully do it. 

.Thd 3d objection is. That it will not give a complete tithe ; foe, 
fuppofe there fliould be only nine hills, the parfon would be en- 
titled to nothing. I anfwer, That I do not find the ufage fo ftated. 
I lhould rather fuppofe, that if there were only nine hills, the 
ufage would not attach : but the fuppofition of only nine hills is 
rather a matter of fancy than a cafe likely to happen ; and perhaps 
it may be fair to anfwer, that fuch a finall circumftance as this is 
beneath the regard of *the law in a queftion of parochial ufage. 
De minimis non curat lex. 

The 4th objection is, That it is open to fraud ; that the farmer 
may manure fome hills better than others; that in. Jetting out his 
tithe lie may begin to reckon from fome particular hill fo as to 
throw all the unproductive hills into the parfon « tithe. I anfwer, 
I ft, That this is not like the cafe of the cuftom condemned by 
Wray Ch. Juf. where the farmer was neceflarily to begin at a par- 
ticular ground, and might confequently negleCt to manure every 
tenth ground, and know for a certainty that it would be the lot 
of the tithe-owner : here the farmer has no cuftomary right to 
begin at a particular hill; be is to begin as in a com or hay field, 
at fuch hill or fheaf? or* hay-cock as may enable him to fet forth 
the titHe fairly .arid equally ; he muft fet it forth openly, fo that 
it may be viewed and objected to by the tithe-owner or his agent ; 
and if it be not fairly fet forth, the tithe-owner has various reme- 
dies to enforce his right. But further, the fuppofition that the 
farmer can manure and prepare his hop-ground in fuch a manner 
as to enable him to count the tenth hill or row fo unfairly as to 
make all the blaftcd or blighted, or unproductive parcels fall to the 
parfon’s (hare is much too refined, and is diredly contrary to the 
fads ftated in the bill of exceptions. “ Many hills may be weak 
“ and many die, and it is impojfible to forefec which” The bill of 
exceptions alfo ftates, that the tithe of hops may be fairly fet out 
by the tenth hill, and that fuch fetting out is the moft convenient 
mode, and leaft liable to fraud. There is alfo the opinion of the 
Court of 'Exchequer , in 1687, that the cuftom, ufage, and 
practice is reafottable and fitting to be obferved. Under thefe 
circumftances I do not reel myfelf ’warranted to pronounce that 
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this ufage, which had prevailed, and in which all parties had 
acquiefced for above fixty years before 1687, an( * which has furely 
influenced all parties in the compofitions they have made for 
above a century paft, is in itfclf illegal, and could not be fup- 
ported if it refpe&ed a fubjed of immemorial exiftence. I do not 
prefunie to impeach the wifdom or policy of the general law laid 
down as to tithing hops. It is probably the molt, politic and con- 
venient that could be adopted ; and the prefent litigation ihews 
that (in the opinion of the tithe-owner of this parifh at leaft) it is 
more profitable for the church than the ufage which the parilhion- 
ers of Farnham now fet up. But I think it is anomolnus and 
founded on the principle of convenience and policy only : and I 
think too, that it is not wholly void of inconvcnience,*nor likely to 
be unproductive of difputes, where there is no compofition. For 
the farmer is not bound to provide meafurcs or veflels to hold the 
tithe after it is afeertained; confequently the tithe-owner muft 
have agents attending in every ground, and in various parts of 
exteufive grounds, .while the hops are picking, who muft be ready 
to receive the tithe immediately as it is fet forth. Such rights on • 
each fide may give rife to great diljpute, where the tythe is taken 
in kind, and the parties cannot agree on a compofition. The 
ufage here fet up may have inconveniences alfo ; but they are not 
of fuch a nature as to fatisfy me that the Court of Exchequer did 
wrong when in 1687 they declared the ufage to be reafonable and 
fitting to be obferved : the conveniences and inconveniences of the 
ufage may be tluis ftated: The lofs to the tithe-owner -is — the 
benefit and expence of picking the tithe. On tfic other hand— 
he takes his own reafonable time to pick ; he faves the cxpence 
and difficulty of procuring a number of agents to attend in various 
places 3 he picks and forts as he pleafes 3 he has the.ftalks if ever 
they fhould prove valuable. The farmer too has fome difadvan- 
tage; — his ground may, be incumbcrjd ; his hop-poles arc ufed 
and expofed for a reafonable time beyond hte own harveft. 

Upon the whole I am of opinion,, That the law of tithing hops 
has been fettled not generally, but with an exception as to reafon- 
ablc and ancient ufage refpe&ing the mode of fetting it forth 3 that 
the Courts might fo fettle the law, and allow filch exertion, with- 
out violating any found principle of the law of England \ and that 
this ufage, fet up by the Plaintiflfin error in the hill df, exceptions, 
(if the jury had been of opinion thattVe.fil&sihere ftated were 
fulficiently proved,) is not coqtrary to any%>ritid£le of tithe-law. 

11 iSonys 
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Some apology may not be improper for having occasioned fo 
much trouble to the Houfe and to the judges, for thus differing 
in opinion from thofe whofe judgment I feel myfelf both difpofed 
and bound to refped. The beft apology I can make is, to fay, 
that as it is my opinion, I ara^ bound by my oath to avow it, and 
by my duty to the public to ftate the grounds on which I have 
formed it : and it is a great fatisfa&ion to me to know that, if I 
am in an error, this Houfe will take care that my error {hall work 
no injury to the parties nor to the eftablifhed law of the country. 

The courfe of argument purfued by the learned judges who 
thought the direction right, was to the following effedt : . 

The confidaration of this queftion refolves itfelf into three 
heads : — Firft, What is the general rule of law with refpcdt to fet- 
ting out the tithe of hops, independant of particular ufage or 
practice in particular places ? If that rule fhould be found effen- 
tially to vary from the courfc which has been purfued in the 
parifli of Farnham , and to which the Plaintiff has conformed: 
then, fecondly, Whether the ufage ftated in the bill of exceptions, 
however convenient and applicable to any modern improved me- 
thod of cultivating and preparing the hop for market, can over- 
turn the general rule, or be fupported upon any legal principles? 
and, thirdly, Whether fufficient matter was given in evidence, 
whereon to ground a found prefumption of a real compofition 
having taken place with.rcfpect to this article of annual increafe ? 

That this article became a fubjedt of cultivation long pofterior 
to the time of legal memory is a fa& noticed in a variety of cafes 
agitated more than a century ago. It feems true, indeed, that the 
Courts of juftice were not called upon to declare the particular 
mode in which hops were titheable until a considerable time after 
their introduction into this country ; though, when the point did 
arife, there appears to have been littlev^pculty in deciding it. 
All titheable matters, wheft newly inttjSRced, are claffed among 
others to which they bear an obvious refemblance ; and are accord- 
ingly deemed a great or a fmall tithe, and are required to be 
fevered and fet out in a fimilar manner with thofe articles which 
they refemble. Such has been the cafe with woad, faffron, 
tobacco, aftd other fuch titheable matters ; fuch would have been 
the cafe with mailer, had not the legiflature eftablifhed a tempo- 
rary compofition, which expired in 1786; fuch has alfo. been the 
cafe with all artificial graffes. The right of the parfon to his tithe 
yoi. IL ‘ 3 E 
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1800. in kind accrues on the ad of feverance ; his right to take the tithe 

' accrues when the titheable matter, after feverance, is in the earlieft 

Ln^bt ^ a g e c f t j^ e cour f e 0 f hufbandry applicable to it, in which the 

Error* tenth part may be vifibly diftinguifhed froth the other nine. 

What ihall be deemed a feverance mud depend upon the nature 
of the matter to be fevered. But no other mode of feverance in 
the cafe of titheable matters of annual ipereafe has been judicially 
recognized, except that of feverance from the foil, and feverance 
from the parent ftem. The fame principle that requires fruit and 
feeds to be fet out, after they are gathered or colle&ed, by meafure 
or weight, mud require hops to be tithed in the fame manner, 
after being picked or gathered from the plant. The flower of the 
bop is the foie object of the cultivation of that plant, and it not 
only is, but neceflarily mud, to preferve’its quality and value, be 
picked and gathered upon the fpot. It feems difficult to diftin- 
guifh the cafe of hops, from peafe plucked by the hand for the 
ufe of man, as the phrafe is, from the bind of the plant, or from 
- beach mart, and acorns pulled from the.trees. Hops are, in truth, 
theTruit of the plant, as much as the pod of peafe. Upon prin- 
ciple, therefore, the mode of fevering and fetting out the tithe of 
hops contended for by the Plaintiff in error is not that which the 
law requires. Although there was a time when it was doubtful 
what the common law principle of fevering and fetting out this 

tithe was, the point is now fettled even in the laft refrirt. The 

.. * 

firft cafe is in 1 Roll. Abr. 614. tit. Di/me { (Yj,pt. 3. 14 Jac. 1. 
where it is faid, “ A man may fet out his tithe of hops before they 
are dried.” The ftage of htiiflbandry immediately’preceding the 
drying is the picking; confequently, it was not then doubted, that 
they muft be fevered by picking before they are fet out. ;. In J 672, 
in .the cafe of Crouch v. RiJ, 'den , 1 Sid. 443. Twyflenpf&\d % that 
it was uncertain whether they ought to be tithed by the hill, the pole, 
or the bulhel. This pastes nothing affirmatively on the fuhiedh 
but only that he did not wBf &der the fubjtft as having received any 
determination which afcertained the general rule of law upon the 
point. About twenty years after this observation of Twy/den\ 
the queftibn came under confideration in the cafe of Cbitiy v. 
Reeve r y viz. in the year 1687. The Court there pronounced the 
rule of the common law, by declaring, that in cale thertf had not 
been fuch ufage as was proved in that cafe,*J|e tithe of hope 
ought to be paid in kind, which they explaip^ fp be the tenth 
jpart of the whole after picking. ' The.*xf*f|^ In 

■ kind. 
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kind, is fomewhat fingular, and moil .ftrongly imports that any 
other mode would be a fort of iubptuticm for the tithe itfelf. In 
1698, in the cafe of Gee v. ivftjifctbe cuftom alleged of paying 
ten (hillings an acre,’ was the Court to be a bad 

cuftom ; and in the abfence of any good cuftom an account was 
decreed of a tenth part of the value of the hops, when the* fame 
were pulled from the bind or ftem : and the true reafon is there 
added, “ at which time the tenth part is feverable,from the nine 
parts, and the tithe by law payable.” In a fubfequent- fuit in 
1-794, by the adminiftratrix of Cec, the Plaintiff in the former 
action, againft the fame Defendant, 1 Wood , 436. the fame doc- 
trine is laid down by the Court ; and this cafe is the ftronger to 
(hew the necfiffity of picking the hops, becaufe the Defendant did 
not infill on fetting out the tithe by the tenth row or hill, but had 
cut down ten hills together, and let out the tenth of the whole 
quantity, both hop and^ bind, thereby giving the tithe- 
owner his full proportion. Again, in 1720, Blifs v. Chandler , 
the Court declared that hops are not titheable until they* are 
picked ; and that the tithe thereof ought to be paid in kind by the 
bufhel, namely, every tenth buftiel of the whole, after picking. 
The lame rule prevailed in the two feverai cafes of Sneed v. Unwin , 
in 1740 and 1752. Laftly, in Walton v. Tyers , decided in the 
Houfe of Lords, in 1753, 5 Brown , Pari. Caf. 99. where the De- 
fendant infilled on fetting out every tenth hill, and cutting the 
bind ; and on ; the other hand the Plaintiff demanded every tenth 
bufhelf when picked ; it was declared, that the mode infilled on 
by the Defendant was improper ; and further, it was affirmatively 
pronounced, that the tithe ought to be fet out after the hops are 
picked from the bind or ftem. From this feries of authorities, 
which h not impeached by any thing to be found in the books, or 
by any thing 'to be drawn from the nature of the cafe, it feems 
compietely-T&ttled, that the feverance of the tithe of hops nmft be 
by feparating the fruit from the ftem. 

Seeing then what is the general rul# as to fevering the hops 'and 
fetting out the tithe thereof, we may proceed to inquire, Whether 
any- fueh ufage as that which has been fet up by the Plaintiff in 
error can be Supported confidently with the rules of law? The 
ufage dated in the bill of exceptions amounts to this, that the 
occupier (hall, at his diferetion, leave for the reftor the teuth part 
of the hops, not fevered, as we have feen that the common law 
requires; hut in a ftage of the hufbandry of this article, 

ftuut 
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1800. fhort of that in which he is entitled by law to receive it, and that 
' without compenfation. This is prccifely the fame thing in prin- 

J£jj J Q * 

1. ciplc as if it were contended tfa^tfre redtor, by cuftom, ffiould 

” A fcrror/ receive a left quantity in that 41 (P of huffiandry, when it is by 
law to be fet out, than he is entitled to ; for, abridging the quan- 
tity of the tithe, and calling upon the rc&or to incur expencc, 
when he is not by law obliged fo to do, come to the fame end, 
fince both equally reduce his profit. The queftion then is, Whe- 
ther the ufage* contended for be good and available in law? Now 
there are three diftinct things, befides the rules and principles of 
the common law, that control the right of tithes; viz. cuftom, 
modus and real compofition. Thefe three reft on different 
foundations, the confounding of which has introduced much of 
the perplexity and difficulty which have arifen in this caufe. 
Cuftom, in refpedt of praedial tithes, chiefly regards the manner of 
fetting them out. It muft be immemorial ; it requires no equiva- 
lent ; it is to be prefumed coeval with the original payment of 
tithec, or endowment of the pariffi church, provided it be not 
fubjedt to fraud ; for it never can be prefumed that the Lord of 
the Manor, at the time of endowing the pariffi, meant to ftipulate 
for fuch a mode of fetting out the tithes as would defeat his own 
endowment. Hence come the different modes of tithing the fame 
article in different pariffies. In fome places the modes of huf- 
bandry, in others, the fervor and zeal of Chriftians in the early 
ages, gave an advantage to the parfon. When the Lords of 
Manors confecrated their tithes to any church, as they might* have 
done before the fecond council of Lateran , probably they ex- 
preffed, in the ‘ cpnfecration, in what manner the tithe ffiould be 
paid. CujtM ejl dare , ejtis ejl difponcrc. See Sclden's Hijlory of 
Tytbcs. The payment of tithes was at firft voluntary, and of im- 
perfe& obligation. Afterwards, indeed, it was enforced by papal 
bulls, and by decrees of councils : but the canonifts in all ages 
admitted that the cuftom of tithing was to be obferved in every 
pariffi. I ah wood's Provinciak De Decimis ( a ). Modus and real 
compofition differ from each other in nothing more than in their 
origin. Modus muft have exifted from time immemorial ; com- 
pofition real muft have been made before the di fabling ftatute 
of the 1 3 Eliz. But both modus and real compofition muft be 
fubfequent to the original endowment of the church, inafmuch as 


they 
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Ibey control ir, and are founded on the confent of the parfon, 
patron, and ordinary. Now the ufage'of tithing hops infilled on 
' 1 >ythe Plaintiff in error, cannot be referred! either to a cuftom, 
•or to a mofltts, becaufe the cultivation of hops was introduced 
within the time of legal memory. Whether the plant be indige- 
nous or not, we are, informed by many cafes which occurred at a 
great diftance of time from the prelent day, that its cultivation for 
ufe is modern.; and, itidecd, the evidence in the prefent cafe ftates, 
that in the parifh of Farnhani , and elfewhere in the kingdom, 
’hops are “ with reference to time of legal memory, modern 
and within time of memory and it was aimed conceded at 
the bar, that as a cuftom which muft be immemorial, reafonable, 
and certain, the ufage contended for could not be fupported, 
although it appears to hnvc obtained a confiderablc time prior to 
the laft hundred years, during which the parifli has befen under 
compofition. In Crotub v. Rifden, i Sid. 443. the Court refufed 
to grant a prohibition upon the fuggeftion of a modus for hops, 
declaring that they would take judicial notice that hops were not of 
fufficient antiquity to become the particular iufy’cdt of a modus, 
though hops, as well as other matters of novel introdu&ion, might 
be included in a modus for fmall tithes in general. This cafe arofe 
a confiderable time before that of Cbitty v. Reeve, which was 
decided in 1687 ; and after the cafe of Cbitty v. Reeve, the fame 
point was again determined in 1698 ; for in the cafe of Gee y. 
Perch, the defendant haying fet up a modus of 10 s. an acre for 
* hops, the Court declared the cuftom void in law ; and, according 
to a fhort repoft of the fame cafe, from a manufeript of Ld. Ch. B. 
Dodd y in Rayner on Tithes, p. 87. the fecond refolution is, “ that 
no modus can be for hops, being a late thing. .” So Lord Ch. B. 
CoMynt , in his judgment, in Wallis v. Pay he. Com . 638. confiders 
it as fettled, that hemp, line, faffron, hops, and tobacco, are new 
things, and. a? Inch to be ranked with matters of a like nature, as 
fmall tithes. .-But it was Contended, that the mode of l'eying out 
the tithe of a matter newly introduced with a reference to the time 
•of legal memory, and which mode was po/fibly coeval with the 
introdu&ion itfelf, might be good, as being rcalonable, and that 
this Was actually fo by ullage in other cafes. To this it may be an- 
fwered, that a cuftom of tithing, like every other cuftom, muft 
he conformable to what is required by the common law ; and that 
reafonablenefs or fitnefs will not alone difpenfe with other ingre- 
dients which neceffarily enter into the definition of a cuftom. It 
• ' Voi.. II. 3 f would 
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180a would, be; tepugnani. to every principle of law, to hold that a«$- 

obligation created by the general law of the land could be avoided 
HATsei * within , particular limits, by the immediate effed of a contrary 
ift Eifor. pradice of fixty or feventy years in that diftrid j or, according to 
the* argument at the bar, that there >lhall be a rule of law which is 
only to take place when there has been no practice to the contrary* 
Immemorial, rcafonable ufage may, indeed, locally fuperfede the 
common law, and introduce a different rule ; but the common 
law cannot be different at Farnham from what it is in Kent or in 
FJfeXy or in other places. It rauft be the fame in all places, other- 
wife there is no rule of the commcfn law at all. 

In fupport of the ufage ftated in the bill of exceptions, the cafe 
of Chilly v. Reeve was cited; the proceedings and decree in which 
caufe are to be found in i Wood , 251. This cafe delerves par- 
ticular examination. It arofe in this very parifh of Farnham; 
the opinion of the Court was given upon nearly the fame ftate- 
ment of the pradice of fixty years before the ftatute of Jac. 2. 
that is to be found in this bill of exceptions ; and if that opinion 
wave well founded in point of law, it would difpofe of the 
queftion in the plaintiff’s favour. A bill was filed by the admini- 
ftratrix of the leffee of the tithes, for an account of the tithe of 
hops, fuggefting that the euftom in Farnham was to fet them out 
in the manner contended for by the prefent Plaintiff. The De- 
fendant, the occupier, admitted that they ought to be fet out by 
the tenth hill, but infilled that the growth of every tenth hill 
ought to be left upon the hill with the binds cut, and dripped from 
the pole, to be taken away by the tithe-owner tahcf picked clfc- 
wliere. Upon the evidence given in the caufe it appeared to the 
Court, that the pradice irififted upon by the Defendant would, for 
the reafons given, be deftrudive to the tithe ; but that to fet out the 
tenth row, where the rows were equal, and when not, the tenth hill^ 
and to leave it Handing, with the binds uncut, for the tithe, and for . 
the impropriator to have a convenient time to come and cut the bind 
and pick the hops upon the ground, had been obferved for above 
fixty years. This euftom, ufcge, and pradice, the Court declared 
to be reafonable and fitting to be obferved ; at the fame time pro- 
nouncing the common law obligation, of fetting out the/ tithes iu 
kind, to be as before mentioned. One is at no lofs to. find out the 
reafon why the defence was overruled but it is not fo eafy to dif- 
cover the ground upon which the Court could declare, that the 
euftom, ufage, and pradice, alleged by the Plaintiff, was reafon- 
7 . ' able 
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able and fitting to be obferved j at leaftg - If by that language they 1 800. 
meant to fay, (as feems to have beeatbe cafe, though the decree Knicht 
is only for an. account,) that, it was ' obligatory, upon the tithe- H 
owner, though it was contrary to the. general rule of law which in Error, 
they themfelves in the fame breath declared. How they applied 
this cuftom, ufage, and practice, as they call it, the decrdfc gives 
us no information^ They may have decided upon the effed of 
an ufage of fixty years proprio vigors, and independent of the 
confideration how far it might be evidence of fomething further ; 
they may have coniklered it as evidence of a legal, immemorial 
cuftom ; or they may have confidered it as evidence of a compo- 
sition real. At any rate, the attention of the Court was not drawn 
to the general point, Whether either ofthe cuftoms, fet up by the 
parties, could halve any foundation in law? The antiquity of either 
cu>Jom did not come in queftion, but only their comparative rea- 
fonablenefs, and on that alone the Court determined. The autho- , 
rity.of that cafe, therefore, does not weigh much in the prefent, 
where the point as'to the validity of any cuftom upon this fubjed 
is diredly made. The other cafe mainly relied upon to fliew, 
that a practice of long ftanding, although not properly a cuftom, 
may be confidered as having the fame efted, in the cafe of hops, 
is that of Sticyd v. Unwin , in 1740. There the Plaintiff infilled 
that the tithe ftiould be fet out in the manner now contended for 
by the Defendant in error. The Defendant relied on an ancient 
ufage of tithing by tfie tenth pole or hill, after the binds are 
fevered from, the ground. The Court directed an iffue, to try 
“ Whether the ufage was for hops to be tithed before they are 
picked from the ftallc?” From this, it has been contended, that 
the Court mull have been of opinion that fuch an uf^ge might 
be good : but it is much too ftrong a concjufion to fuppofe a Court 
of Equity pledged to any fettled opinion on a matter which, by 
directing an iffue, it confeffes may be more effedually inveftigated 
at law both as. to the legal principles applicable to the ufage 
•proved, and as. to the fad of ufage itfelf. That a Court of 
Equity fhould paufe, and call for information upon thofe heads 
for its own fatisfadion, before if proceeds to a decree, cannot, in 
fair reafoning, furnifh fuch an inference ; and perhaps the Court 
might be lefs fcrupulous, having the decree of .Chitty v. Reeve 
before them* where their predeceffors had been governed by an 
ufage. In Sneydv* Unwin the verdid was againft the cuftom. 

'Whether that arofe from the party ‘upon whom the affirmative lay 

failing 
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1 800. failing in his proof of the ufage having long fubfifted, or from 
r^'ra. r the ^ re ^ 0n tlic judge ^P 011 the effc&of the ufage fuppofmg it 
**>. proved to be of long Sanding* we have no means of knowing with 
wj'Jor.* certainty; but it is reafonabie to fuppofe that the fame u&ge 
woqld not have been fet up twelve years afterwards* namely* in 
1752, unlefs ftrong evidence bad been given of it in the firft caufc; 
and the declaration of the Court in the fccond caufe fee ms to coun- 
tenance an opinion, that the invalidity of the ufage in point of 
law might have been the ground of determination, fince the Court 
declared that the method infilled on u was not the legal method of 
tithing hops, but that they ought to be picked or gathered before 
the fame are titheable,” and decreed an account accordingly. The 
only juft inference which can be drawn from that cafe is, that the 
Court of Equity did not think proper, any more than another Court 
of Equity in the prefent cafe, to determine upon a matter of cuftom, 
without the aftiftance of an inveftigatiou of the fads viva voce, 
and of the law which ihoulcl refult therefrom. 

The" ufage io filled, on by the Plaintiff in error appears alio to 
be defe&ive in reafonablenefs ; for it is dated in the bill of excep- 
tions, that the occupier is to leave the tenth row if equally planted, 
or the tenth hill if unequally planted.' This mode of tithing, 
therefore, is more open to fraud than that preferibed by the com- 
mon law, fince the planter has it in his power to determine which 
fliall be the tenth row or bill, and accommodate his cultivation 
accordingly, and as many hills are weak and many die, and he 
can begin to fet out from what part he pleafes, it would require 
very little contrivance fo to fet them out, that the bills allotted to the 
parfon ihould be thofe which are weak and blighted. This is not 
merely an opening but an invitation to fraud. Authorities how- 
ever have been reforted to, to £hew that fuch a mode of letting 
out tithes has been confidered as reafonabie, and may be good by 
cuftom ; and for this purpofe the cafe of, Stebhs v. Gcodluck , Moor, 
913. 1 Leon, 99. has been relied on. According to the report in 
Moor , the parfon, as he alleged, was to have every tenth land for 
tithe of corn, beginning with the land next the churoh j and the 
occupiers knowing which of the lands would be, the parfon’s, 
negle&ed to till, fow, and manure them as they did their own ; 
for which fraud, the parfon fued for tithe in kind, that is, every 
tenth iheaf, in the Spiritual Court : but the Court of King's Bench 
granted a prohibition, becaufe the parfon’s remedy for the fraud 
was at common law. According to ‘this report, it docs not ap- 

? pear 
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pear that the validity of*the cudom was at all taken into confider- 1800. 
ation, but only that the parfon having fued in the Spiritual Court, 
and having dated a fraud as the only ground on which his iuit 
there was founded, was told that his remedy was < at common law, in Error, 
and therefore a prohibition was granted. But iu the report of the 
fame cafe, in Leonard^ the reporter dates that the opinion of Wray 
Ch. J. was, that the euflom was againd common reafon, and void ; 
but that if it were a good cuftom, then that the parfon (hould 
have his adion on the cafe at common law. Nothing more feems 
fairly to be collected from the two reports, than that the Court 
decided, that at all events the fad of fraud (hould not be tried in 
the Spiritual Court, 1 the Chief Judiee expreffing his opinion as to 
the cudom, from which, no one is dated to have diflented. The 
did urn of Lord Hobart in Hyde v. Ellis y Hob. 250. is the only 
other authority cited to the fame effed. The point immediately 
in judgment in that cafe was, Whether carrying the fird crop of 
hay into the advanced date of tedding, and 'putting it into wind- 
rows, might be a compcnfation for exempting the fecond Crop 
from payment of tithe ? and it was determined, as it has often 
been fince, that it might. By way of affimilation to the cafe then 
at bar, the report dates his Lordfhlp to have faid, that at divers 
places they fet out the tenth acre of wood danding, and fo of 
grafs. It mud be obferved, that the law of tithes was qot fo well 
afeertained in the time of Lord Hobart as it is at prefent, and 
many opinions then'flu&uated upon matters which have fince been 
fettled*. WUh.jefpedt to wood, indeed, if it were titheahle only 
by cudom, as it was at that time fuppol'ed to be, the tithe-owner 
could only have taken it in the way that cudom gave it to him. 

But the pro'pofition as applied to grafs, or any fubjed titheahle by 
the general law, is not warranted by any decifions ancient or 
modern, but is contrary to the courfe of them all. There mufl in 
all cafes, and without any exception, be a fcverance from the free- 
hold, fo that what was part of the inheritance may become a 
chattel and veded in the parfon. If this were not the cafe, the 
Spiritual Court would be oufted of its jurifdi&ion, for it can hold 
no pica of what relates to the freehold. In all the books, indeed, 
tithes are called lay chattels j butt till fevered they are not fo j they 
dill remain parcel of the freehold, fo that fcverance is effentially 
neceffary. That a particular -piece of wood*, land, or meadow- 
•land, feparately and immemorially enjoyed' by the parfon, may, be 
Vo l. II. * ,3-G 
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a compenfation for tithe pf wood and ‘bay, is undoubted j but no 
authority except the dipum above mentioned is to be found, to 
fhew that the leaving a tenth of any titheable matter unlevered 
can be good by cuflom. The cafe of Siedman v. Lye> M. 1 1 TVl 3. 
1 Lord Raym. 504. is ftrongly in point. In a fuit for tithe of 
hops' a modus was fet up, that if the parfon fend his fervant, 
to pull aliquant partem lupulorum y he fhould have the, tithe of them, 
&c. , But.it was agreed by the Court to be “ an ill cuftom, be- 
caufe it drives the parfon to more pains than , the Jaw requires to 
entitle him to that which, by law he ought to have in the fame 
manner without fuch pains.” 

. * The obfervation of Mr. Juftice Twifden , in Crouch v. Rif den , 
leems to have a contrary tendency to- that which was contended 
for by the Plaintiff in error. When he obferves that the legal 
manner of fetting out the tithe of hops, whether by the hill, the pole, 
or thehufhel, had not been fettled ; he muft be underftood to fay, 
that in point of fad the tithe had been fet out in thefe feverat 

o 

ways in different parifhes, but which of them was the; legal way 
had not been then determined. Had lie conceived that the prac- 
tice whidh had long obtained in e^ch. particular -parifh, could con- 
flitute the" legal mode in fuch parilhes refpedively, it is probable 
that ‘he would have fo faid ; hut it feems plain that he conceived 
fomie general rule, founded on principle and applicable to all places, 
remained to be afeertain fed: that general rule has fince been afeer- 
tained in the cafe of Walton v. Tyers, 

t. 

The ground, however, upon which the Plaintiffirt error prin- 
cipally relied, was that of a real compofition, which it was argued - 
might have taken place antecedent to the 13 Elia ; but it is very 
doubtful whether the'manncr in which, or the time when, the tithe 
itfelf fhall be fet out in kind, can be the fubjed matter of a real 
compofition but only of the difeharge of tithe. . 

In the Codex [a) it is faid, that z compofition real is, “ where 
the incumbent together with the patron and ordinary make agree- 
ment by deed executed under their hands and feals that certain 
lands (hall be difeharged from the payment of tithes in fpecie 
in confideration of a recompence to the incumbent either 
in money or in lands to him and his fucceffors forever or la 
fome other thing for their benefit and advantage.” So Sir Simon 

Gihfen'j CtJtx, tit. JO. C. 5. p. 705. » Mijrtpfd, 4713. 
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Dcgge obferves : “ That which we call a real compofition is, where 1 800. 

the prefent incumbent of any church, together with the patron 
and ordinary, do agree under their hands and feals, or by fine in 
the King’s Court, that fuch lands {hall be freed and difeharged of ^ahnor ' 
payment of all manner of tithe for. ever, paying fomc annual pay- 
ment, or doing fome other thing, to the eafe, profit, and advantage 
of the parfon or vicaf to whom the tithes did belong (a).” Indeed 
there are two requifites to conftitute a real compofition, namely, 
that the tithe {hall be difeharged, and that a compenfation {hall be 
given. Are thefe requifites to be fouftd in this ufage ? That the 
tithes are not difeharged muft be admitted. Where then is the 
compenfation ? It was find that the parfon was to have the binds j 
but the pleadings do not give them to the parfon, and if they did, 
they are of no worth or value. It is obvious that in this cafe the 
parfon is to give up the benefit of having the hops picked for 
him, and to do it for himfclf at a great expence, and in an incon- 
venient manner. For thib he receives nothing: for according to 
the evidence, he is only to have the privilege of .coming upon the 
land, of cutting the binds and picking the hops, and then carry- 
ing away the hops when picked. To this agreement, it waa 
argued, the parfon might have been induced to accede in order 
to tempt the occupiers of lands to plant hops, and fo give en- 
couragement to a very expenfive cultivation. As to the induce- 
ment, if this were to be admitted as a compenfation, it would 
equally well eftaLIifte *a cOftom of tithing c 4 fa by fetting out the 
tenth lifnd, or^applcs, by fetting out the tenth tree ; becaufe, by a 
parity of reafoning,*it might be prefumed that the parfon held out 
this favourable mode of tithing ^fuch articles in order to tempt the 
farmers and occupiers of lands to employ their wood-lands or 
pafture in fuch culture as might produce more beneficial tithe to 
himfelf. In fhort, it would make good a compofition or modus to 
receive one fifteenth inftead of one tenth of corn; for undoubtedly 
in all cafes, the lefs that is taken for the tithe of any article, the 
more the occupier is encouraged to cultivate that article j and if 
this alone were to be admitted . as a fufficient confederation, 
the objedion of want of confederation would not lie in any 
cafe. 

If therefore, on the prefuraptlon that the tithe had been ori- 
ginally fo granted, or on any other fuppofition' this method of 

t V 
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fetting put the tithe of hops might, by Immemorial ufage, be fup- 
ported, ftili the argument will not apply to the prefent cafe, 
wherein no immemorial ufage can have exifted ; and if the tithe- 
owner at the fir ft introduction of hops had a right to his tithe by 
meafure, the objection remains urianfwered, that the compofition 
cannot be good, becaufe he parts with that right without receiving 
any compenfation. 

Suppofing, however, that this can be the fubjeCt matter of a 
real compofition, it will be right to examine the nature of the 
evidence upon which the compofition is attempted to be fup- 
, ported^ In fad, the evidence is not applicable to a compofition 
real. It confifts wholly of ufage, and is that fort of evidence 
which is .applicable to a modus , but has no reference to a parti- 
cular deed of compofition. Ufage is in general a ground for 
prefuming deeds, even againft the crown : yet in the particular 
inftance of compofition for tithes, it is fettled that where the deed 
cannot be produced, fome evidence muft be given referring to 
the deed, or fhewing that it did exift, independent of mere ufage. 
And the reafon why this iias been fo held, is Rated to be, that if 
it were otherwife the church would be defrauded, and every bad 
modus turned into a good compofition. Heathcote v. Maiwwaring , 
$ iiro. Chan. Caf. 217. Indeed it may be collected from the 
Year Book 34 H. 6. 36. that the ancient law was, that an 
annuity founded on a real compofition, in difcharge of tithes, could 
only be claimed by producing the deed of compofition, or by 
alleging an immemorial prefcription. The prefumjsig a deed from 
long ufage is certainly a novel invention of the judges for the fur- 
therance of juftice and the fake of. peace, where there has been a 
long exercife of an adverfe right. For inftance, it cannot be fup- 
pofed that any man would fuffer his neighbour to obfiruCt the 
light of his windows, and render his houfe uncomfortable, or to 
ufe a way with carts and carriages over his meadows for twenty 
years refpe&ively, unlefs fome agreement had been made between 
the parties to that efiefl, of which the ufage is evidence. But 
with retpe&to a compenfationfor tithes thefame reafon does not 
obtain, becaufe temporary agreements are made and continued 
for the convenience of parties during a fuebeffion of incumbents. 
There is no exercife of an adverfe right, which is generally deemed 
neceffary to raife the prefumption. The beft evidence of an 
agreement for a real compofition haying a&ually taken plate is 

*4 the 
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the deed itfelf, feutTbat can rarolybeexpeded. In the cafe of 
Savfbridge V. Benton, Anjlr. £*]$. i|ft*|trocnjs were given in evi- 
dence vvhich fcong^y'dfW«rted ^h 4 «’'fttch i*h^agyeement mutt have 
takcnplfcce as they related, with a reafonable degree of probability, 
more particularly to fuch a tranfa&ion than to any other $ wliere- 
fore the real compofition was fupportcd. Indeed, it appears to 
have been invariably holden that fome evidence mu ft be adduced 
to fhew that fuch an agreement, though loft, did once exift. Such 
was the opinion of the Court of Exchequer in the cafes of i?o- 
binfon v. Appleton % 4 Woody 10 *; and Hawes v. Swaine, 4 Wood, 
313. ; and fuch was the opinion of Lord Hardwicke in Rotherham 
v. Fanjhaem , 3 AtL-61%. In the prefertt cafe there is wanting that 
which is indifpenfably neceflary where a real compofition is to be 
prefumed, namely, mutual lofs and gain on the refpe&ive parts 
of the parfon and occupier. Where the occupier has long retained 
that which by law he ought not to retain, and yields to the 
parfon that which by law he is not hound to yield j this mu- 
tuality of lofs and gain acquiefced in iona,:great length of time, 
is ftrong corroborating evidence of fuch an agreement having'been 
executed by the neceflary parties: but where this mutuality is 
not to be found, the preemption muft be that no agreement took 
place, whereby the parfon confented, with the permiflion of the 
patron and ordinary, to forego his legal rights without any retri- 
bution. The bare fad, therefore, of the parfon having been in 
the perception of lefs than what is due to.him, or of that whichis 
due in a lefs beneficial ’manner, is not of itfelf a ground for pre- 
Tuarifig a rqa\ compofition : and this was the opinion of Rolle , as 
appears in the cafe of the Earl of Hertford v. Leech, 8 Car. 1 . (<?) 
where in Hating what he conceives were the reafons of the Court 
for holding that certain lands were not difeharged of tithes, he 
gives this as one, “that it fhall not be intended that any real com- 
pofition or confideration was given for, the difeharge of tithe with- 
out ihewing that fpecially.” Such has been confidered to be the 
law ever fince. 

From this courfe of reafoning it follows that the tithe of hops, 
by'the principles of the common law, is payable from the true 
.titne of the feverance of this titheable mattery namely, from the 
picking; that np cuftom or modus can .apply to thin any more 
than to many articles of long ' prac- 

{*) VM. * tit. Di/btti (I.), pi. 2. Vm. 4 hr. tit. Di/mts (I. a), pf. 2. 

V0L.1I. ,3 H ' tice. 


‘ iy! / 


1800. 


ICnight 

Halsc y i 
its Error. 



ao-3 

iSoo. 

^ miiiiiuxi ^— mmni 

JCn IflHT 

Halsf.y-; 

in Error, 


CASES IN EASTER TERM. 

tice, even though concomitant with the introduction of the article 
itfelf, can have the efied of a cuftdm or modus, and vary ; the 
legal piinciple by which the tithe is to be fet out ;, that as a real 
compqfitipa, the moUe of tithing contended for cannot be v fttp- 
ported, fince it does" not fall within its definition ; that if it did, 
there is hr this cafe no .evidence whatever of the exjftenpe of a 
•deed of compofition ; that the ufage contended for would fnruilh 
to the farmer a temptation almoft irrefiftible to cheat the parfon, 
and would fubjedt the property of the church to imminent peril, 
•and therefore that upon the -matter fet out in |he bill of excep- 
tions, the direction was rightly given to the jury to find for the 
Defendant. . . 

. After hearing the opinion of the Judges, the Houfe, upon the 
motion t^thl Ddfd Chancellor, • resolved ithat^lm judgtpent. of the 
Court of King's Bench Ihould be affirmed. ' 


Mr. j. Butler was prevented by illnefs from attending in Court 
•during any part of this term, and early in the enfuing vacation 
•died at his h'oufe^w s Bedford* Square, 


THE END OP EASTER TERM. 
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Page 73. line $3. in marg. for 4 ' $ ” rtid /P. ! ^ 
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( The following cafe was decided in lajl Eajler Term , but its publication 
was unavoidably delayed till the prefent period. ) 

Long v. Duff. 

Idem v. Bolton. 

T iii'sc were two actions on policies of infurancc on the £hip 
Lttcy y at anti from Pad flow in Cornwall to Leghorn . 

The caufes were tried before Lord Eldon, Ch. J. at the Guild- 
ball fittings after Michaelmas term 1799, and verdi&s were found 
for the Plaintiffs in both actions, under the following circumftances : 
The Lucy was a Spanijh built (hip purchafed at Hamburgh by the 
Plaintiff, a Briti/b fubjeft ; fhe was not regiftcred, but had paid 
the alien duties. Previous to fetting fail upon the voyage infured, 
.the captain of the Lucy applied to the Admiralty for a licence to 

• 

effected on fuck afhip, it i« not incumbent on the allured to communicate to the underwrite^ 
Making the policy, the circu alliance of her being foreign built, 
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ptflSfted without tonvoy to Leghorn and Naples, but only obtained 
a licence for Naples ; notwithftanding which he proceeded on the 
voyage to Leghorn without convoy, and was captured off that 
place by a French privateer. The only difference between the two 
cafes was, tli# in the former it was reprefented to the under- 
writers at the time of* efie&ingthe' policy that the Lucy was a foreign 
built ftiip and not regiftered ; but in the latter it was not. 

On the part of the Defendant it was objeded in both adions, 
that as the licence obtained did not extend to the voyage infured, 
the Lucy, though a foreign built (hip Brili/h owned, was within the 
provifions of the 38 Geo. 3. c. 7 6. which makes void all policies 
upon {hips failing without convoy j and in the fecond, that fup- 
pofing her not to be within the provifions of the convey ad, that 
circumftance ought to have been communicated to the under- 
writers. 

On thefe grounds a rule ni/i was obtained in Hilary term, 
calling on the Plaintiffs to (hew caufc why pew trials fhould not 
be had, and nonfuits be entered ; and the cafes were afterwards 
argued by Shepherd and Williams , Scrjts. for the Plaintiffs, and 
\jLetis and Bayley , Serjts. for the Defendants. 

Cur. adv. vult. 


On this day the opinion of the Court was delivered by 

Lord Eldon, Ch. J. There was nothing to diftinguifti the 
cafe of Long v. Duff from Long v. Bolton , ejcccjjt this Angle cir- 
cumftance, viz. that in the latter it was not difejofed to the undgt^ 
writers that the (hip in queftion was of fuch a peculiar clefcription, 
as not to Fall within the provifions of the convoy ad. With 
rtfped to which, we arc all of opiuioft that it was properly left to 
the Jury to determine whether according to ufage it was the duty 
of the affured to give this information, or of the underwriter 
to fatisfy hiinltlf upon tlut point. The Jury have decided that it 
was the bufiuefs of the underwriter to obtain this information for 
himfelf. 

With rcfpedr to the general point, the queftion is. Whether a 
veffel in the fituatiou of the Lucy, departing without convoy, (not 
having obtained a proper licence fo to do,) can be deemed to be 
prote&ed by the policy ? or. Whether that policy is not altogether 
void under the provifions of the 38 Geo. 3. c. 76. /. 4. which 
•declares that every policy of infurance on any (hip or cargo within 
the purview of the ad which {hall depart without convoy, or 
tfoall wilfully defert its convoy, {hall be null and void ? The pre- 
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of trade to prevent Clips failing without convoy, except in certain 
•cafes and the Hjpft fedion enads, ** that it (hall not he lawful for any 
Clip or vefiel belonging to any of his majefty*s fubjeds, except as 
hereinafter provided, to fail or depart from any port or place what- 
•ever, unlefe under the convoy or protedion of fuch Clip or Clips, 
veffel or veffels, as fhall or njay be appointed for that purpofib.” 
Tlie principle of policy ftated in the preamble to this ad wilt 
undoubtedly apply to Clips foreign built in the poffeCion of Briti/b 
owners, as well as to Clips Briti/b built. Bjjt whether it was 
intended to be carried to that extent is the queftion we are now to 
decide, and which we rauft decide by examining the claufe which 
is to carry the principle into effed. The fixth fedion provides, 
that nothing innhe ad contained by which Clips are required not 
to depart without convoy, Ciall extend 4t to any Clip or vcflfel 
which is not required to be regijiered by any ad or ads of parliament 
in force on or immediately before the pafling of this ad.” It was con- 
tended on the part of the underwriters, that the words “ not required 
to be regiftered,” might be conCrued “ not entitled to be rcgiCeredi” 
But it is clear from the context, that the legiflature intended to ufe 
the words “ not required” in another fenfe ; for in the line imme- 
diately preceding, which deferibes the prohibitions of the ad, the 
words are 44 required not to fail without Convoy.” The true queCion 
is, Whether this Clip was required to be Tegiftered by any Catutc 
in force when the convoy ad paffed*? If appears that flie Is 
foreign built, that Cie yas purchafed previous to the time when the 
pifb'bifjon took place; and in order to a (certain whether this Clip 
being Briti/h oVncd is required to be regiftcred, or not, wc mu ft 
look back to the provifions of our navigation laws. 4f, indeed, 
this Clip be required to be regiftefed, having departed from a Briti/h 
port, without having procured herfelf to be regiftered, Cie is for 
that offence, by 26 Geo. 3. e. 60. f. 32, ipfo fafio forfeited. Wc 
therefore muft be thoroughly fatisiied, that wc (land on the mod 
folid grounds before we hold’ this Clip fubjed to a regulation, by 
the having infringed which, if Cie be indeed fubjed to it, Ihe 
has incurred the penalty of forfeiture. I (hall not dwell upon any 
of the ads relative to navigation which were paffed previous to 
the x 2 Car. 2. But it may be oblerved in general, that it appears 
clearly from the uniform tenor ctf all the early ads upon the fubjed, 
whetherpaffed duiingthetimeof thecommon wealth (*),orfubfequent 
to the reftoration, that the policy of the legiCatut* ever was to confine ’ 
the privileges of our trade, as far as was confiftent with the extent of 
that trade, to Briti/b built Clipping. Rut as the quantity of Britj/b 
(tfl See dteltWt A3i, Anno 165 r, c.jtz. 

{wilt 


2 It 
1800. 

« — V — » 

. Loti* 





• ijSoo. 

Long 


Doff. 


“CASES IN TRINITY TERM 

built Gripping, at the feveral periods when thofe ads were pafled, 
was not adequate to carry on the whole trade j^the country, it 
became the fecondary objed of the legiflature to confer privileges 
on foreign built {hips in Britijb ownerflrip. In proportion, however, 
as Briti/h built {hipping increafed, the privileges conferred on 
foreign built {hips in Britijh owner {hip were from time to time 
reftrided. On the head of regiftrjr I have not found anything 
worth Gating, until the palling of the iz Car. 2. c. iS. The firft 
fedion of that ad ? for the increafe of {hipping, and encourage- 
ment of the navigation of this nation, wherein under the good 
providence and protcdion of God, the wealth, fafety, and ftrength 
of this kingdom is fo much concerned,” enads, “ that no goods 
whatsoever Hiall be imported into, or exported out of any of the 
lands, iflands, plantations, or territories' in his Majefty’s pofieflion. 
in Afia, Africa , or America , in any other flrips but fuch as do 
truly and without fraud belong only to the people of England 
or Ireland dominion of Wales, or town of Berwick upon Tweed, 
q x are of the built of and belonging to any the faid lands, iflands, 
plantations, or ‘territories, as the proprietors and right owners 
thereof.” This claufe does not relate to the European trade, but 
only to the trade with the Britijb fettlements in Afia, Africa and 
America. The effed of k is to give the privileges of that trifle to 
all {hips whatever, owned by the pepplc of England , Ireland t and 
Wales ', but in the cafe of {hips owned by the people of any Britijb 
fettlements, it alfo requires that fuch flrips Should be of the built of 

thofe fettlements. The third fedion which relates to the imnprt- 

* - L J | 

ation of goods.frorn the fettlements into England, Anland, and Wales, 
confines that privilege folely to {hips in the ownership of thofe coun- 
tries, The eighth fedion prohibits the importation of goods from 
WMijJia » nto England, except in {hips owned by the people of Eng- 

land, l&c. and alfo prohibits the importation of goods of the growth 
of Turkey, except in flrips Engli/b built; unlefs in flrips of the builtbf 
the place from whence tjie commoaitiefc come, or of the port from 
whence they are moft ufually Gripped for tranfportation. The 
tenth fedion then eftabliihes a fpecies of regifter ; “ and for preven- 
tion of all frauds Which may be ufed in colouring or buying foreign 
Grips,” it enads that no foreign built Grip {frail be deemed aa 
Englifu owned Grip, or enjoy the privilege thereof, until fuch time 
as the owner {hall have made the fame appear by oath to the 
chief officer of the cuftoms of the port where the Grip is, which 
officer is thereupon direded to give a certificate of her being Engli/b 
owned, a»d to keep a regifter of all fuch certificates as he lhall give, 
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* 

■and make a return thereof to the chief officers of the cuftoms in Lon- 

« • * 

don . Taking the whole of this ad together, it appears to deferibe 
what are Engli/h built (hips, and what are Englj/b owned fhips ; and 
in what cafes a foreign built fhip Englijh owned fhall have the pri- 
vileges of an Englijh fhip : but there is nothing which requires any 
foreign fhips to be regiftered. The refult of the ad is, that a foreign 
built fhip, though Englijh owned, unlefs regiftered as fuch, fhall be 
treated as an alien fhip. Though it was highly politic to confine 
the privileges of Englijh fhips to fuch as fhould be regiftered, there 
feems to be no reafon why Englijh owners fhould not be allowed 
to carry on foreign trade under the fame advantages as foreigners, 
and liable to the fame duties. By the 13 Sff.14 Car. 2. c. 1 1. f. 6 . 
the officers of the cuftoms in all the ports of England are dire&ed 
to give an accobnt to the collc&or of the port of Ijondon of all 
foreign built fhips in their ports Englijl< owned, for which certifi- 
cates have been' granted, which account is to be tranfmitted to 
the Exchequer and there to remain of record j and it is ena&ed, 
that no foreign built fhip not purchafed before the ift of QSdolcr 
1662, and cxprefsly named in the faid acccount, though Englijh 
owned and manned, fhall enjoy the privileges of an Englijh fhip, 
but fhall be liable to alien duties ; with the exception of fuch 
fhips only as fhall be captured by letters of marque or reprifal, 
and condemned in the Admiralty. The 1 5 Car. 2. c. 7. f. 6. 
which prohibits the importation of commodities of the growth of 
Europe into any of our colonies in Africa, Afia, or America , un- 
lefs fhipped from England and in Englijh built flapping, or fuch 
as viasTpurchafcd before the ift of Oftobcr 1662, and duly certi- 
ficated} will notj I think, be found to carry the fubjeil of Englijh 
ownerfhtp beyond the preceding ait. The next material ail is 
the 7 8 Will. 3. c. 22. 'the fecond fe&ion of which prohibits 

the importation of any goods wh’atfoever into our colonies in 
AJta, Africa , or America , in any fhip but what is of the built of 
England, Ireland , or the faid colonies : and the feventeemh fe&ion 
declares, that no fhip fhall be deemed or palled as a fhip of 
Englijh or plantation built until it fhall be regiftered by the, owner 
in the manner and form dire&ed by the ait. Then follows a par- 
ticular provifion for the regiftering of prize fhips in a fpecial man- 
ner j and froall veflela of a certain dt/cription employed in the 
rivers or on the coafts of the plantations are excepted altogether. 
This ait of King William applying only to the plantation trade, 
left the employment of all other fhips not engaged in that trade, 
Vol. II. * 3 K ' whether 
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whether Britjh built, or foreign built and Britijb owned, exadly on 
the feme footing as they flood b^cure. Their fituation feems notto 
have been altered till the palling of the 2 6 Geo. 3. c. 60. on which 
•the prefent queftion principally depends. After the beft confidcr- 
ation which I have been able to give that ftatute, and after ccn- 
verfing upon it with the noble lord who framed it (a), as well a» 
with the learned author of the treatife (£) to which it gave rife, 
the determination I have come to is, that foreign built (Lips in 
Britijh ownerfhip are not required to be regiftered, and confe- 
■ quently that this verdid muft (land. The preamble of. that ad 
recites, “ that it is proper that the advantages hitherto given by 
the legiflature to (hips owned anti navigated by his majefty’s 
fubjeds fhould from thenceforth be 'confined to ihips wholly built 
and fitted out in his majefty’s dominions.” ‘The legiflature 
thereby declared, that the time was then come when the policy 
of employing Britijb built (hipping exclufively in the commerce 
of this country might be employed in its utmoft extent. But 
'there is not a fingle word in the preamble from which it may 
be u cqjjeded thlt any other than Britijh built ihips are required to 
be regiftered* ^ The ftatute enads, that after the lft of Augujl 

,i ? 7 &6, no foreign built lltip except prizes, nor any (hip built upon 

\ * 

.a foreign bottom, although Britijh owned, “ (hall be any longer 
entitled to any of 'the privileges or advantages of a Britjh built 
(hip or of a (hip owned by Britijh fubjeds,” but that fuch ad- 
vantages (hall be confined to (hips wholly of the built of this 
country or of fome of our pofleflions. ‘Then follows a provift^ 
that nothing in the ad contained (hould prevent fuch foreig'rrfeuilc 
(hips as before the ift of May 1706 were Britijh owned and 
regiftered, from continuing to enjoy the privileges which they had 
before enjoyed ; nor to depri ve any (hip built upon a foreign 
bottom, and regiftered before that day, from continuing to enjoy 
the privileges to which ihe was then entitled j nor to prevent any 
fuch (hip begun to be repaired or rebuilt before that day from 
being regiftered under the ad by virtue of an Order of the com- 
miflioners of cuftoms. This order they were authorized to grant 
if it (hould appear to them upon oath that fuch (hip Was bond 
jidc ftranded, being the foie property of a foreigner, or that (lie 
was a droit of Admiralty , and under -either of thefe eircumftances 
was fold to a Bril'Jb fubjed, and was fo much repaired that two- 
thirds of her were Britjh built. It is clear from thef laft pro- 

(*) Lord Ha’wlfjbury, now the Earl of Liverpool, (h) Reeve' t Lain of Shipping, 

wifiou 
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"vifion that the legiflature meant to require all thofe fhips to be 
regiflered which were entitled td, be regiflered, and to prevent 
thofe from being regiflered which were not required to be 
regiflered. On the third fediion of this a& much reliance 
has been placed. The object of that -claufe was to extend 
the regiftry introduced by the 7 & 8 W. 3, into the plantation 
trade to the European trade. It therefore enadts, that “ all and 
every fhip” having a deck, and being of fifteen ton burthen and 
upwards, and Britijh owned, fhall be regiflered in the manner 
therein-after mentioned. It is quite clear, however, that this 
•claufe mu A be conftrued according to the tenor of the adl, and 
njuft be confined to fuch fliips as could be regiflered in the manner 
therein-after directed ; 4 for it is impoflible to contend, that becaufe 
the legiflature ufes the words ** all and every fliip,” it meant 
therefore to require even thofe fliips to be regiflered which, as ap- 
pears from other parts of the adt, were intended to be prevented 
from being regiflered. By the fixth fedtion it is provided* that 
nothing in the adt fhall extend to require to be regiflered any 
fliip of war, or veffel belonging to the royal family, or employed 
in inland navigation. And the 27 Geo. 3. c. 19. f. 8. further pro- 
vides, that veflels not exceeding thirty tons and not having a 
whole deck, and folely employed in the Newfoundland fifhery, 
fhall not be fuhjedt to be regiflered. The general principle intro- 
duced by the 26 Gto. 3. being, that all Britijh built fliips fhould be 
regiflered, it becamo neceflary to introduce thefc exceptions : and 
I am., of opinion, that the words u not required to be regiflered”, 
employed in fhfe fixth fedtion of the convoy adt, cannot be fatisfied 
by being applied to thefe claufes, fince the fliips thereby -excepted 
from the neceffity of obtaining a certificate of regiftry, from the 
nature of their employment can never be in a fituation to require 
convoy. It has been argued, that as the twenty-eighth fedtion of 
the 26 Geo. 3. c. 60. has giyen tivo forts of regiftry, one relating 
to Britlfh built fhips, and one to foreign built fliips, all foreign 
•built {hips are therefore within the meaning of the latter fort. 
But the meaning of the legiflature upon this head is clear. It 
•bad been declared that all fcfefgn built fliips Britijh ovyned, which 
had been regiflered previous' to the ift of May 1786, fliould con- 
tinue to enjoy , certain privileges ; and the twenty-ninth fedtion 
required that all the oldregiftersofftich fliips fliould be delivered 
up and new ones granted ; it is obvious, therefore, that the “ cer- 
tificate of foreign regiftry for the European trade, Britijh property/’ 

mentioned 
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'mentioned in fedion twenty-eight, was intended to apply to thofe 
lhips which, though foreign built, were to continue to enjoy the 
privileges to which their former regifter entitled them. But it is 
impoffible that it Chould be intended to apply to fuch foreign built 
Chips as were not regiftered before the ift of May 1786, fmce its 
cbjed was to prevent them from enjoying the privileges which 
that certificate was calculated to confer. It appears from Reeve's 
Law of Shipping (a), that as Britijh built lhips only were entitled 
to the plantation trade, the certificate of “ Britijh plantation re- 
jjiftry” was adopted by the defire of the commiffioners of the 
cuftoms, to diftinguifh thofe lhips from foreign built lhips Britijh 
owned, which were entitled to the European trade, and to which, 
the certificate of “ foreign lhips regiftry for the European trade, 
Britijh property,” was given. The twenty-ninth fedion of that 
ad alfo takes a diftindion between thofe lhips which are required 
to be regiftered from that time, viz. Briti/h built lhips, and thofe 
fhips k which are entitled to be regiftered in confequence of the 
previous certificate*- of regiftry obtained by them ; and then di- 
reds that both lhall obtain regifters. Subfequent to this ad, 
therefore, all thofe lhips which are entitled to be regiftered, are 
required to be regiftered, and the thirty* fecond fedion of the ad 
fubjeds them to forfeiture in cafe they attempt to proceed to fea 
without having been regiftered. It is material to obferve, that 
this very cafe Chews in* what manner the above ftatute has. been 
. underftood j for if the Chip which was the fabjed of the prefent 
infurance had been required to be regiftered, (he would no^have 
been permitted to clear out for fea, not having ift Tad been re- 
giftered, but would have been feized as forfeited. The laft fec- 
tion of 27 Geo. 3. c. 19. which was palled for the exprefs purpofe 
of obviating doubts on the 26 Geo. 3. fhews the intention of the 
legiflature that the latter ad lhould have that coaftrudion which 
has now been put upon it. It' declares that all lhips not entitled 
by the 26 Geo. 3. to the privileges of Britijh built or Britijh .owned 
lhips, and all lhips not regiftered according to the faid ad, lhall, 
although owned by Britijh fubjeds, be deemed alien lhips and 
•be liable to:the fame penalties and forfeitures as alien Chips. It is 
•not faid that lhips not regiftered lhall not be navigated or owned 
: by Britifl} fubjeds ; a Britijh owner of a foreign built Chip may 
engage in neutral trade, and will be liable to the alien duties, but 

,(*) See pages 437, 8. 447, 8, 
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it waft -not the policy of the legillature to prevent Biiti/h fubje&s 
from employing foreign (hips in neutral trade, in as ample a man- 
ner as they can be employed by aliens. The 34. Geo. 3. r. 68. 
contains fcveral provifions for granting new certificates upon a 
transfer of property $ 'but it appears to me to proceed upon the 
fame ground as the 26 Geo. g. and to regulate thofe cafes only in 
which a title to a certificate having been given, a certificate is re- 
quired to be 'obtained, and in which the parties obtaining it aie to 
derive fome advantage from it. 

In this view of the fubjedl vie are all of opinion, that the ob- 
jection taken cannot be fupported, and therefore that the verdiCls 
muft ftand. 

Per Curialti , Rule difclurged. 


1800. 


Duff 

t v. 

Long, 


"Parke v . Mears. 


June i/th* 


y^EBT on bond and verdict for the Plaintiff oa the iffue of non A boiuMm-- 
eji faSlum, with liberty to the Defendant from Lord Eldon Ch. J. ecf ted*by!r* 
before whom the caufe was tried, to move to fet that verdid afide by d onc CllCd 


and have a nonfuit entefed, if the Court under the following cir- 
cumftances fhould think the execution of the bond was not fuffi- j n «> «o-* 
cicntly proved. The bond was executed in Ireland , and there were room.Vd 
two attefting witneffes to it, one of whom,* a perfon of the name wa? f c - 
of Hearne, was called "at the trial to prove the execution. It ap- 
peared.that the bond had been executed in a room adjoining to which he 
that in which liearrte Was a few tnurotes previous to the time at d^Tnihe' 7 
which he was defired to atteftj but the Defendant: himfelf was 
prefent, and heard the Attorney requeft the witnefs to atteft this that / * as » 
among many other deeds; the other attefting witnefs how- to prove the 


ever was ftill to the 'room where the deed had been executed. 


extcuuoru 


It was proved alfo that Hearne knew the Defendant’s hand- 
writing, and that the Defendant knew be was acquainted with 
it, and that the Defendant himfelf had acknowledged the in** 
ftrument. 

Bayley Serjt. now moved for a -rule niji to enter a nonfuit, and 
'Contended, that as no fnbfequent acknowledgment {a) of the in- 
ftrument by the Defendant, could difpenfe with the regular proof 
of the execution of the deed, the cafe muft ftand as if none fuch 


( 4 ) Abbtt V, Plumb/, Dr ,. 31 6. Luing v, Raiut, ante, p. 85 . 

Vm.. U. 3 £ 


had 
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1 Me aes* 


had been made; that the evidence of Hearne was infufficient, as 
he was not prefent at the time of the execution, and that evi- 
dence fliould have been produced to fhew that the deed was not 
complete at the time Hearne was called on to atteft, fince if it 
was complete his attefting fubfcription waMiugatory. 

JBut the Court thinking the whole might be cortfidered as one 
tranfafltion, held the execution of the bond fufficicntly proved {a). 

Bayley took nothing by -his motion. 


(4) In the cafe of GrtUier v, Neale and 
-others, Peake N, P. CaJ \ 146, a point 
nearly analogous to the prefent decifion 
frems to have arifen. There 14 to prove a 
. p'iMnfrjftiipdecd the P I ftiiuUPs counsel called 
the fubferibittg witnefs, who faid fhe did 


not fee the deed f muted, but that Neale 
brought it to her and dc fired her 10 put her 
name thereto as a fobferibing witnefi, which 
(he did/ 1 aod this appears to have been 
deemed fafficicnt proof of the execution of 
the deed*by AW*. 


'June igth. North and another v. Lambert. 


Where the 
Plaintiff en- 
ters an ap- 
pearance for 
the Defend- 
ant under the 
ftatute, judg- 
ment may be 
iigned with« 
out any de- 
mand of a 
plea. 


jN this a&ion the declaration was filed by the Plaintiffs on the 
**“ ill of May, and notice thereof given and a rule to plead en- 
tered in due time. On the 16th of the fame month the Defendant 
having entered no appearance, the Plaintiffs entered one for him, 
and figned judgment without demanding a plea. 

Shepherd Serjt. having on a former day obtained a rule niji for 
fettingafide this interlocutory judgment and all fubfequent pro- 
ceedings thereon with cofts, on the ground of a demand of a plea 


being neceffary; ■ 

Marjhall Serjt. now (hewed caufey and contended, that where 
the Defendant does not enter an appearance, the Plaintiff has a 
right to fign judgment without demanding a plea. 

The Court on inquiry of the officers found the practice to be 


as ftated on the part of the Plaintiffs, viz . that where the Defend- 
ant does not appear, judgment may be figned without any demand 
of a plea [a), " j 

Rule difeharged with coifts.. 


(«) Reg. Gen. S. R. T. I G . z. Reg . Get, ! 
C.B. M. 1 G. 2. Jones v.Wiltinfan, Barnett 
249. and Pelt v. Revile, 8 T. R. 465. But 
where the Defendant has appeared, judgment 
.cannot be figned againft him without a previ- 


ous demand of a plca. though he hasneglefl- 
ed to tike the declaration out of the office. 
Nett v. Qlifield, B. R. 1 ffirl/. 134, and 
White v. Dent, ante, vol. I. p. 341. 
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(IN THE EXCHEQUER CHAMBER.) 


June noth* 


Walxer v. Bayley in Brronr. 


npHE Court of Kings Bench -having given judgment againft 
A the Plaintiff id error, in an action upon an attorney’s bill, he 
brought a writ of error in this Court, which was afterwards non- 
proffed-and the judgment below affirmed. 

Heath now moved that it might be referred to the cleifc of the 
errors to compute intereft on the judgment below, from the day 
of its bc»ng # cntcrod up to that of the affirmance ; and obferved, 
that the cafe of Slhpbcrd v. ALukrelh , 2 IL Bl. 2S4. in which it 
was firft fettled that intereft might be given by this Court, was an 
afiion on an attorney’s bill. 

But the Court laid that iimilar applications had been frequently 
made and refilled ; and that the Court in Shepherd v. Mackreth . 
did not advert to the circumftance of the a&ion being brought 
upon an attorney’s bill, their attention being only directed to 
the general queflion, Whether intereft could be given by this Court 
or not ? 

Heath took nothing by his motion. 


If judgment 
for the Plain- 
tiff on an 
attorney’s 
bill be af- 
firmed in the 
Exchequer 
chamber, 
that court 
will notallow 
tntcrejr . 


Doe ex dem, Banks v. Booth. 


Jsnc.S jft. 


Ty jectment for three toll-houfes with the toll-gates thereunto Thermite* 

belonging. The eaufe was tried before Rooke J. at the fpring “;jf* r a a‘ urn * 

affixes at ¥ori t when a verdid was found for the leffor of having oe- 
. lV "Z ” . , - V • mifeJ 10 one 

the Plaintiff, fubjedt to the opinion oi the Court on a cafe which offtverai 
Rated in fubftance, that the truftees under an a& of parliament JX^ropw- 
made in the 1 j Geo. ’3. for repairing and widening the road Xslinlg 
•from Halifax to Sheffield, by deed of the 5th April 1779, in con- ’Jjj'of'ir - 
fideration of 100/. paidby the leffor of the Plaintiff to the trea- 
Purer of the faid road according to the dire&ion of the 'ftatute, gatrs for col- 
did grant, bargain (<*), fell, and demife to the leffor of the Plain- rlmeL^he 
tiff fuch. proportion of the toils arifing from the road and of the tZld'by 

V; him bore to 

the whole fmn letfed on the ereditof the roHs, the mortgagee brought njeamtnt for tolMioufrs and 
toll-gates, i» order to.ftpay himftlf the intereft due to hita.— Held that he might well maintain his ac- 
lion, notwithftanding'a ciaufe in the aft thatall the mortgagees Ihould be creditors upon the tolls in equal 

-degree. 

-(«) Tkn wu according to tht Iona of the Mortgage inferted in the aft, page 743. 

5 turnpikes 
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1800. turnpikes and toll-houfes for collecting the fame, (being the pre- 

" DoT*’* mifes mentioned in *he declaration,) as the laid fum of too /. 

«. dr«n. ihould bear to the whole to due 3*$ $wing on the credit thereof, 

■ j” to he holden from the 5th of April % .779 during the continuance of 

the above ftatute, till the faid to of too;^||ith intereft at 5 /. per 
rrw/.fhould be paid ; that the faid too /. with four years intereft up 
to the 5th of April 1 799 tsftill due ; that the fum of 3600 1 ios. is 
the whole principal money due and owing on the credit of the faid 
tolls and the turnpikes and toll-houfes for collecting the fame ; that 
the faid tolls, turnpikes, and toll-houfes on the 2 2d of September 
1798, were demifed to the Defendant for two yearn from the jft 
of Oflober 1798 at 303/. per annum , and that he is now in pof- 
feffion thereof and has paid all rent due j that the ccfts of pro- 
curing the above aCfc, as alfo of procuring another aCtof 38 Geo. 3. 
for continuing the fame for 2 1 years have been paid, except the 
fum of 12 J. for payment of which the treafurer has fufficient 
money in his hands j that there is due to other mortgagees of the 
faid. tolls, turnpikes, and toll-hpufes, three years intereft on the 
feveral fums fecured to them by their refpeCiive mortgages up to 
the 5th of OBobcr laft, and to feme of them four years intereft $ 
that one yearis intereft on the faid fum of 100/. due the 5th of 
April 1796 was in March 1799, and before any intereft had been 
paid to any other creditors or mortgagees on the tolls due in 1796 
tendered to the Ieffor of the Plaintiff, being as much as had or has 
been paid to any of the other mortgagees,, wlpch he then refufed, 
infilling on the whole intereft being paid ; that the intereft which 
became due in 1797 and lince, has not yet been paid to any of 
the creditors or mortgagees, there not bring fufficient monqy to 
pay the fame and what is due for the repairs of the road ; that 
at the time when the ejedment was ferved, the treafurer had in 
his hands 58/. more than fufficient to pay the cofts of procuring 
both the above-mentioned aCts; that the leflor of the Plaintiff 
gave notice to the Defendant, that the eje&ment- was thought for 
the purpofe of recovering the poffeffion of the toll-houfes with 
the toll-gates thereto belonging, to the intent that' the Plaintiff 
might pay and apply the money arifing from the toll-gates ia 
difcharge of the intereft dde upon the fum of 160/. by him ad- 
vanced on the credit of the tolls arifing from the faid toll-gates, 
and not to recover fuch poffeffion to reimburse him the faid 
principal fum of 100/. fo advanced as aforefaid* or any pait : 
thereof 

William 
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Williams Serjt. was to .have argued in fupport of the verdict, 1 800. 

but the Court called on the other fide to begin. 

# D&r 

Clayton Scrjt,- for the Defendant. This ejeftment cannot be « **• 
fupporred, being contrary to the policy of the act of parliament. * v. 
The truftees and the feffor of the Plaintiff do not ftsnd in the re- 
lation of a common mortgagor and mortgagee, for the truftees do 
not aft for their own benefit but for the benefit of the public. In 
page 735; of the aft, the truftees are authorifed to remove, after, 
or difeontinue the turnpike gates or toll-Koufes or any of them 
as they fliall think expedient, and in page 738 they are “ au- 
thorifed and empowered from time to time as they fliall think 
proper to Icfl’en, vary, or alter all or any pait or parts of the tolls 
thereby granted at all, any, or either of the turnpikes within their 
refpeftive diftrifts, and to’raiie th'* fame again lo as they do not ex- 
ceed the toils by that aft granted, and lo as furh icduftLn be 
with the' confent of the leveral perfons who fhall be cntitleu to 
three-fifth parts of the mondy then due on the credit of the tolls. 

Thcfe difcrctionary powers in the truftees however will be nugatory, 
if the mortgagee may at any time take into his* own hands the 
management of any of the toll-gates when recovered by aftion. 

Indeed in page 739 the truftees are empowered to lcale the tolls 
for three years, and apply the money arifing therefrom in fuch 
manner as the tolls fo leafed are direfted to be applied ; now if 
the Plaintiff recovers, the above provifion of the aft will be alto- 
gether fuperfeded, fince the leafes granted under it will be of no 
avail. Befides, in page 745, it is direfted that all perfons to 
whom any mortgage fhall be made under the aft, Hull in pro- 
portion to the fum mentioned in the mortgage be creditors on the 
tolls in equal degree one with another, “ and fhall have no pre- 
ference in refpeft of the priority of any money advauced.” But 
if any one mortgagee be allowed to recover, he will thereby gaiti a 
priority denied him by the aft. In Fairtitk d. Mythtr v. Gil- 
birty 2 T. R, 1 71. which was nearly fimilar to this cafe, the words of 
Mr. Jufticc AJhurJl are, *" if any creditor had a power to enter and 
take pofTeffion of the toll-gaies he would gain a priority which the 
aft has dented, and it is very fit that this fltould not be taken out 
of the bauds of the truftees, becaufc they are truftees for all the 
creditors, and were copfidcred by the legifiature as the moft pro- 
per perfons to have the whole management of every thing to be 
done in purfuance- of the aft : it was forefeen that the whole fum 
Vol.II. wanted 
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wanted would not be advanced by any* one perfon, at^d therefore 
for the encouragement and fecurity of. all perfons who were .wi!-* 
ling to advance mo’ney, it was neceffary that the.cplledion of tbe 
tolls fhould remain with the truftees.” It is true that in that cafe 
the toll-houfes and toll-gates weremortffiflfld as well a$- the tolls, 
though the words of the ad only authorifed the trfiftees to mort- 
gage the latter ; but it fhould feem that under a power to mort- 
gage the tolls, a power to mortgage the toll-gates as incident to 
it would pafs; and though feme ftrefs was laid upon this objec- 
tion by the Court, yet thfe principal ground of the .decifion feems 
to have been the inconvenience which would enfoe if any one 
mortgagee were permitted to take the toll into his own hands. 
Befides, the leffor of the Plaintiff is only entitled to a proportion 
of the tolls and toll-houfes. If therefore he were to recover fucli 
proportion only, he would not thereby be authorifed to colled 
more than that proportion of the tolls, not being agent for the 

other creditors : and it would be impofiible from the nature of the 

• 

thing to colled that proportion only. If it he contended that 
the mortgagee will be without remedy, it may be anfwered, that 
the truftees are like other public officers liable to be punifhed for 
any mifapplication of the money entrufted to them ; or the mort- • 
gagee may recover his proportion when colleded in an adiou for 
money had and received. 

Lord Eldon Ch. J. The cafe of Fairtitle v. Gilbert admits all 
that is neceffary for the leffbr of the Plaintiff to contend. The 
mortgage executed in that cafe was a mortgage of the whole, not 
of any aliquot part; and the toll-houfes and toll-gates were alfe 
inferred in the mortgage, though the ad only authdfifed the trufe 
tees to mortgage the tolls. The qtieftions made were; iff, Whe- 
ther .the truftees had any authority to mortgage the toll houfes 
and toll-gates? And 2 dly, if they had not, Whether they were 
not eftopped by their own deed? The Court held that the ad 
gave no authority to mortgage the toll-houfes and toll-gates, and 
rhat as the truftees were not ading for their own benefit, but for 
the benefit of (he public, they were qot eftopped. It was there ar- 
gued that the only mode of effeduating the conveyance of the tolls, 
was to enable the truftees to mortgage the toll-gates; But in an- 
fwer to this, Mr. Jufticc Jptirjl obferved, that “ the ad exprefsly 
w gives the truftees power to mortgage the tolls, but the reafon 
** why it does not give them a further power is, becaufe no creditor 

5 tt M 
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m is to have a preference. Now if Any creditor had a power to 1800. 

■“ enter and . take poffeffion of the toll-gates he would gain a 
’priority which the ad has denied/* But why would he have ex dcm. 
•gained a priority)?^ Becaufe the mortgage was a mortgage of all BA ^ ki 
the tolls, ndt of awf proportion : for I deny that in the latter cafe 
any priority vfould have been gained, fince the leflbr of theTlaintiff 
would become the bailiff of the reft of the creditors as to all except 
his own proportion. It was thought that if a power had been given 
to mortgage the toll-gate^ a difficulty would have atifen, by giving 
a preference, which was contrary to the intention of the ad. But. 
it does not appear to me that this difficulty would have arifen even 
if fuch a power had been given. For I fhould have been inclined 
to hold, th*at whatever were the form of the demife, it could 
only operate fo as to efteduate the ad ; that is, fo that every other 
creditor fhould receive his due proportion, for which purpofe the 
mortgagee muft have ftood in the lituation of bailiff or truftee for 
all the other creditors. The ad in this cafe however feems cal- 
culated to meet the very difficulty which the Court there felt : for 
this ad empowers the truftees “ to demife or mortgage the faid 
“ tolls or any part or parts thereof and the turnpikes and toll— 
a houfes for colleding the fame (a)/’ If any one perfon ad- 
vanced the whole fum, then the whole was to be • mortgaged ; 
if feveral, then .the form of the mortgage inferted in the ad fhews, 
that each creditor was to have in mortgage only fuch proportion 
of the tolls as the fum advanced by him fhould bear to the whole 
fum advanced. All the difficulty therefore fuggefted in the ar- 
gument of the cafe in the Kings Bench is obviated by this ad. 

For this ad does contain a power to demife the tclhhoufes and 
toll-gates ; and it was admitted in the King's Bench that if the * 
ad in that cafe had contained fuch a power, the ejedment might 
have been maintained : at the fame time this ad cures the dif- 
ficulty which was thought to be the confequencc of allowing an 
ejedment to be maintained, by requiring that a proportion of the 
tolls only Ihould be mortgaged to each creditor. There is a 
great difference between a demife of tolls and of toll-houfes. 

The former only gives a perfonal intereft, in refped of which 
an adion for money had and received may be maintained, the 
latter gives an intereft in land which is within the ftatute of mort- 
main. The truftees in this cafe have executed an indenture 

<«) P*gc f4j, . 
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1800. under the aft, the effeft of which was, to transfer the title veiled 
in them. Being authorifed to grant a real intercft in the toll- 
rx dcm. houfes,' all the eonfequences of law muft attach upon that 
jBa ^. ks intereft unlefs excluded by the aft ; and it is qsctt for this Court to 
Boot h. that thc legiflature ought to have reHrain^^s mortgagee from 

feeking.his remedy by ejeftment. The money advanced by the 
mortgagee would be very ill lecured if his only remedy was either 
an application to the vindiftive power of the Court of King s 
Bench , or a fuit in Chancery in which all the other thirty-five 
mortgagees muft be made parties. With refpeft to the aft ion for 
money had and received, it would be a fufficient defence for the 
truftees to fbew that they had diftributed all the money received 
according to the provifious oif the aft. 1 

Per Curiam t Judgment f<?r the Plaintiff 


Junf 2 1 ft* 


.Watson v. Christie. 


In trrfpafs 
for a Haul t 

and baiiery 
and not 
guilty 

pleaded, the 
the jury are 
not at liberty 
to take into 
confideration 
the circu ro- 
ll* nc«*s of * 

the aflats U 
and bat! cry, 
with a view 
to reduce the 
verdict below 
the amount • 
of the da* 
mage adtu- 
ally fuftain- 
-ed, if thofe 
ci;cum* 
Stances could 
have been 
pieadtd. 


T respass for affaulting and beating the Plaintiff. Plea not 
guilty. At the trial it appeared that the Defendant was the 
captain of a fhip, and the Plaintiff one of his crew ; that the Plain- 
tiff while urfder the Defendant’s command had been fo feverely 
beaten by order of the Defendant, that he had ever’fince that time 
been in a ftate of extreme ill health, and was likely to continue fo 
during the reft of his life, which he was in fome danger of ulti- 
mately lofing in conl'equcnce of the affault. On tfie other hand, 
it was offered to be fliewn that the beating* in queftion was given 
by way of punifhment for mifbehaviour on board the fhip, and it 
was infifted that the conduct of the Defendant at the time of the 
affault being neceffarily in evidence proved that n> - behaviour. 

Lord Eldon Ch. J. before whom toe caufe was tried, direfted 
the jury, that the only queftions for their confideration were, 
Whether the Defendant was guilty of the beating ? and what 
damages the Plaintiff had fuftained in confequence of it t that 
although the beating in queftion, however fevere, might poflibly 
be juftified on the ground of the necefiity of maintaining difei- 
pline on board the (hip, yet that fuch a defence could not be 
xeforted to unlefs put upon the record, in the fhape of a fpecial 
juftification ; that the Defendant had not faid ooi the record that 
this was discipline, or juftified it on any ground; that much evil 

beyond 



IN THE FORTIETH YEAR OF GEORGE III. 225 


beyond the mere a£l of wrong had been actually fuffered ; which 
•evil had been occafioned by a caufe which the Defendant admitted 
he could not juftify ; that in his Lordfhip’s judgment therefore, 
the evil a&ually fuffered in confequence of what was not juftified 
ought to be competifated for in damages ; that the jury fhould 
give damages to the extent of the evil fuffered, without leffening 
them on account *of the circumflances under which it was in- 
flicted j that if they gave damages beyond a compenfation for the 
injury actually fuftained they would give too much, but that if 
they gave lefs they would not give enough. 

The jury found a verdict for 500/. being all the damages laid 
in the declaration. 

Shepherd Serjt. now moved for a rule calling on the Plaintiff to 
fhew caufe why this verdid fliould not be fet afide and a new 
trial be had, on the ground of the damages being exceffive, and 
becaufe the jury ought not to have been directed to exclude from 
their confederation thofe circumflances which tended to fhew. the 
neceffity of that punifhment being inflided which was the caufe 
of the adion ; for that although the Plaintiff might perhaps be 
entitled to fome damages, fince the circumflances alluded to 
did not amount to a legal defence, yet the Defendant had a 
right to the benefit of thofe circumflances by way of mitiga- 
tion (u). 

But 


1800. 

Watson 
, v. 

Ch iwsi ik. 


(a) Upon this fubjeft there feems to be 

fome contradiction m the books. Thus in 

• • 

ttjjumpfit and non - aljumpfit pleaded, a dif- 
charge was admitted, in evidence by Hale 
Ch, J, in mitigation of damages; tnough 
he taid that exonera*vit ought to have been 
pleaded. Abbot v. Chapman^ 2 Lev . 81. 
In like manner a reltafe was admitted* 
Bickford v, Clarke , 1 Sid. 236, And licit 
Ch. j. in cafe for words allowed the truth 
of ihe words to be given in evidence in 
mitigation of damage#. Smithies v. Dr. 
Hstrri/e*, I Id, Ray, 727. But the more 
reafonable rule feems to have been laid 
down by Price Baron, in a cafe of Dennis v. 
Pawling, An* Do. 1716. fin. Air. tit, Evi- 
dence, (f. b.) pi. id. who in cafe for words 
icfiifed to admit any thing in evidence which 
tended to juflify the words, though in mi- 
tigation of damages only ; faying, 0 that 
any thing which tended to fhew a provoca- 
tion or any tranfaftion between thr parties 
Voif.lt. 


giving occafion for fpeaking the words was 
proper in the Defendant to make out, be - 
caufe thefe matters cannot he pleaded ” In- 
deed fo early as 2 1 //. 8. in trefpafs quart 
clavfum frtgtt and not guilty pleaded, where 
the Def nd ant offered to give in evidence 
that the trefspafr was committed by his 
cattle through the default of the Plaintiff’s 
fences* and this evidence was rcj?dted bc- 
c. ufe the matter ought to ha ve been pleaded, 
the Defendant’s cotmfel urged that it might 
be received in mitigation of damages; but 
Shelley ,J. would not allow it, lelt the iuty 
Ihould be induced to find % verdict con- 
trary to law, and thereby incur an attaint. 
Keilw. 203. 6 . Subfeqoent to the cafe of 
Smithies v. Dr. Harrifcn , viz. in Mich . 
17 Gee. 2 • Lee Ch. J, re fu fed to allow the 
truth of words fpckeo to be proved in miti- 
gation of damages, faying that at a meet- 
ing of all the judge?, a large majority of 
them had determined not to allow it in 
• 3 N future 
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1800. But The Court were of opinion that his Lordfhip’s direction was 
pcrfc&ly right in point of law, and that it did not appear from 
•k. the report, that the damages given by the jury were exceflive. 
, hr ! stje . Shepherd took nothing by his motion. / 


future, but that St fhould be pleaded, and 
that this was now a genera] rule. Underwood 
v. Parks , 2 Sir . 1200. In fupport of that 
part of the proportion laid down by Price 
Baron, that what cannot be pleaded may 
be given* in evidence, the cafe of Conte v. 
l>erty $ \i Mod* 23 2. may be. referred to, 


where it was fai4, that in tre r pafs for criminal 
converJation with the PJaintiiPs wife, li- 
cence of the hufband or the bad charatk-r of 
the wife could not be pleaded in bar, but that 
thofe matters might be given in evidence in 
mitigation of damages. 


June 2 1 A. Marsh v . Hutchinson. 

An EngUjh- rpms was an adion for goods fold and delivered by the Plain- 
pioycd'in the ^ tiff to the Defendant. Pica non ajfumfjit. 

^Britijh Go- hC The caufe was tried before Marfhall Serjt. at the fummer 
refiding'in a a ihfes for Norfolk 1 799 : the Plaintiff’s demand was for coals fup- 
country and t0 *be Defendant during the laft three or four years, and the 

having land* defence was coverture. It appeared that the Defendant’s hufband 

there, upon , 

theceffacion was an Enghfman ; that in 1783 he left this country, and had 
pfoyment in occafionally been here fince that period ; bur that about ten years 
of^wwbe-'* a £° having purchafed the appointment of agent for the Englijb 
tween the packets at the Brill' in Holland, he had refided there ever fince: 

two cotin- 1 * e 

me*, rent that he was poffeffed of madder grounds in that country, from the 
family to thi. cultivation of which he derived confiderable profit ; that on the 
cwntinued U to irruption of the French into Holland in 1795, his employment as 
“ad. a g en t having ceafed, he fent the Defendant together with his 
Held that wife and family to refide in this country, but remained himfelf in 

having re- Holland to look after his madder grounds, and alfo with a view to 

he!fdf« a recover his fituatibn if the intercourfe between England and HoU 
"ootVabie » ^ anc ^ ^ 10U ^ be re-eftablifhed j that the Defendant lived at Ayljham 
be^fued as i n Norfolk^ and was there confidered to be a married woman. Upon 
this the Plaintiff’s counfel infifted that the Defendant's hufband 
being domiciled in a foreign country from which he was not 
likely to return, the Defendant muft be treated as a femc-fok , 
and therefore capable of making contra £ts to bind herfelf. The 
. .learned Serjeant directed the jury to afeertain the amount of the de- 

3 mand,; 
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mand ; but conceiving that the Defendant had fufficiently proved 1800. 
her coverture, and that her hufband’s refidence in Holland did not, v- ‘ 
under all the circumftances, enable her to bind herfelf by her own Ma J. ,k 
contrail as a feme-file , nonfuited the Plaintiff, with liberty to Hu J 0 c “ ,K 
move to fet that nonfuit alide, and enter a verdiit for the Plaintiff 
to the amount afeertained by the jury. 

Accordingly in Michaelmas term, laft a rule nifi having been 
obtained for that purpofe, 

Sellon Serjt. fhewed caufa, and after obferving that the cafes 
refpe&ing coverture miglft be divided into two claffes, firft, that of 
feparate maintenance fccured to the wife ; Secondly, that which 
proceeded on .the old exceptions of abjuration, and exile ; faid, 
that he Ihould difmifs the confideration of the former altogether : 
with refpeit to the fecond clafs he argued, that the principle on 
which they proceeded was, that the huiband had it not in his 
power to return to this country. Margery Weyland's cafe, Ryley, 

Plac. Pari, 66. Lady Mall raver a cafe, 10 Ed. 3. 53. Syhetl 
Belknap's cafe, 1 H. 4. 1. a. Cotintefs of Portland v. Prodgers , 

2 Vern. 104. Sparrow v. Carruthers, cited 2 Bl. 1197. I ST. R. 7. 

He obferved that the more modern authorities had been deter- 
mined on the foundation of a cafe, upon which more ftrefs had 
been laid than it deferved ; namely, Deerly v. the Ducbefs of Ma- 
zarine, 1 Salk. 1 1 6. 2 Salk. 646* ; for thajt in fail that cafe was 
not decided on a principle of law but on an equitable point of 
pra&ice: the reporter himfelf having entitled it in the margin, 

“ New Trial rfdt granted for miftake in point of law, againft the 
equity of the cafe;” that it was alfo thrown out there that the 
liufband was an alien and that* a divorce might be intended, and 
indeed Lord Camden in the cafe of Gojlin v. Wilcock , 2 TVilf 308. 
had declared, that “ the jury in the cafe of Deerly v. the Ducbefs of 
Mazarine were liable to an attaint that moreover in Waif or d v. 

Duchejfe de Pienne , E/p. Caf N. P. 554. Franks v. Duchejfe de 
Pienne , ib. 587. and De Gaillon v. L' Aigle (a), the diftin&ion was 
taken that the huiband was an alien ; that in thofe cafes there was 
a complete defertion of the kingdom by the huiband, and no 
animus reverteudi to be prefumed, whereas the huiband in the 
prefent cafe being an EngUJUnan , muff be prefumed to have the 

animus reverteudi. 

\ ' 

(«) Ante. 1 vol, 357. 


Lens 
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1 800. Lens Serjt. contra argued, that as in this cafe it did not appear 

' that the Defendant on the one hand reprefented herfeif as a (ingle 

J^] ^ r j 

•v. woman, or that the Plaintiff on the other knew the circumftances 
1 1 «ok. ! * °f her fit nation, the queftion, Whether the latter were entitled to 
Ate the former as a (ingle woman ? mud depend upon a found con- 
ftru&ion of that modification of the rule of law, that a feme- covert 
cannot he fued, which had already prevailed ; ' that the firft clafs of 
cafes alluded to on the other fide, proved that the general rule of law 
was fubjed to modificat ion j and that the fecond clafs of cafes, fotne 
of which were as ancient as the tinje of Edward, the firft, were in 
principle dire&ly applicable to the prefent ; that principle being, 
that where the hufband is beyond the procefs of the Courts and 
therefore not amenable to them, the rule of law ceafes, that the 
liability of the wife is transferred to the hufband ; that though in 
Dcerly v. the Ducbefs of Mazarine one point decided was, that the 
Court would not grant a new trial againft the equity of the cafe, 
yet that another principle to be drawn from that cafe is, that the 
wife of a perfon, not within the reach of the law is liable tQ be 
Cued ; that on the fame principle proceeded the more modem cafes 
of Watford v. DucbeJJ'e de Fienne , Franks v. Duchcjfc de Pienne , 
and De Caillon v. V Aigle; that whether the hufband be a fo- 
reigner or an Engli/bman can make no difference, provided he be 
beyond the juril'didion of the Court j that it mattered not whe- 
ther the abfence of the hufband be for life or a (horter period, 
fince it appeared both from Belknap's cafe «and from Sparrow v. 
Carrutbers , that a temporary fufpention of the capacity of the huf- 
band to be fued, reftored to the wife her liability for her own 
contratts; that the mere circumftance of the hufband, in this 
cafe, being an Engli/bman , could not raife the prefumption of an 
animus revertendi , he having been fo long abfent, having pur- 
chaled property in Holland , and being domiciled there ; and that 
fuch a prefumption, if it could be raifed, would be rebutted by 
his having made his ele&ion to remain in Holland. , at the time 
when he found it neceflary for temporary fecurity to fend his 
wife and family to England. 

Lord Eldon Ch. J. Suppofe at) Engli/bman going over to HoU 

land , and redding there as agent for the Britijh packets, (hould 

continue engaged in that fingle employment for 20 years, and 

(hould then die there, is it clear that his perfojjal effects ought 

40 be diftributed according to the law of Holland ? In the cafe of 

0 

Bruce ; . 
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Bruce v. Bruce {a) which I argued in the Houfe of Lords, the quef- 
tion was, Whether the perfonal eflate of a Scotfman who had 

died 


(nr) The Reporters hate been favoured with 
the following note of tha; cafe. 

'(In the House of JLbRns.) 

Elizabeth and Margaret Bruce daughters of 
j David Bruce , deceafed, and James Ha- 
milton hulband of the fa id Margaret, Ap- 
pellants. 

Jama Bruce, Refpondent, April 1790. 

William Bruce , Ton of the late Mr. 
£rua of Knr.uird , left Scotland when 
young, and wa» for fume years in the navy, 
In 1767, he weift to the Eaft India in the 
military fervicc of the com party, and con- 
tinued there till his death in 1783, having 
rifen to the rank of a major. In many 
letters to his friends in Scotland he exprefled 
an anxious defife to return and fpend the 
remainder of hi? life in hi 3 native country ; 
particularly He wrote to that purpofe a few 
months before his death, and he was in the 
courfe of remitting home his money, mean- 
ing foon to follow it himfelf, when he 
died. At that time a part of fcis fortune 
was in the hands of people in England , and 
he had remitted a coofiderable fum to his 
attornies in Scotland , in bills on the India 
company which were on the Way home at 
the time of his death. Having made no 
will, the queftion arofe.^Whejher his c f- 
fed Is. were to pafs according to the diftribu- 
tion of the law o£ England , in which cafe 
Mr. Brues of Kinnaird his brother of the 
half blood would have a (hare; or the law 
of Scotland , which prefers the whole blood 
exclufiveiy. It was infifhd by Mr. Bruce, 
that according to a long train of deciftons 
in the Court of Se/fion [ i ], (Vhh an excep. 
tion in the year 1744,) [z] the law of the 
place where the efFefts are fituated is the rule, 
and he contended that here the money was 


■ either actually in England or in hills due by 
the Englijfr Eaft India company ; and even 
if the domicile cf the deccafed be the rule, 
major Bruce was at the time of his death 
domiciled in India, a country fuhjc& to the 
laws of England . On the other hand, the 
brother and filters of the full blood pleaded, 
that according to the Law cf Nations, 
adopted in cafes of this kind by all the 
countries of Europe, and by the civil law, 
the diflribution of the perfonal eft ate of an 
intciiatc is to be governed by the law of the 
place where he had his domicile, and that a 
man could not have a domicile , but at a 
place where he had taken up rcfidcnce with 
intention to remain ; that major Bruce never 
intended to remain in India, and had no 
fixed habitation there, and therefore Scot* 
land , where he was born, and to which he 
expreffed his refolution to return, and was 
actually preparing to go, was his QJuntry, 
and in the eye ef law the place of his do- 
micile all along. The Lord Ordinary (Lord 
Monboddo) pronounced the following inter- 
locutor; «• Finds, lino, That as major Bruce 
was in the fervice of the Eaft India Com- 
pany, and not in a regiment on the Britijb 
cftablifhment which might have been in 
"India only occafionally, and as he was not 
upon his \vay to Scotland nor had declared 
any fixed and fettled intention to return 
thither at any particular time, India mull 
be confidered as the place of his domicile , 
2do, That as all his effefts were either in 
India or in the hands of the Eaft India 
Company, or of others his debtors in Eng* 
land, though he had granted letters of at- 
torney to feme of his friends in Scotland , 
empowering them to uplift thofe debts, his 
resjita: m u ft be confidered to be in England: 
j therefore finds, that the Englijh law muft 
I be the rule in this cafe for determining the 
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[1] The authorities in the Scots U\v referred to were Ilenderfats's Bairns Durir, 83 . Mehill v. Drummed 
Dune, 723. Sduw v. Leyvnif, 1 $ Cur's Deci:httx f 7 I 3 nwu and Duff v. Bixcr, 1 Stair's Dec . 398. Dirk- 

tun s Dec . 10. Sr C. Brown v. Brown, Lord Kitten an, vocc Foreign, fol. 199. Falconer , " xj. C. Afrrri/un v, 
Sutherland, Lot i Klkrrran, voce Foreign, fol. 209. Mortimer v . Larimer, ErfiinSx Jnftirute, fol, 601. in noth. 
tL 1773* O.ivuUi; v. Etc her Jon, Faculty Collection, 13th January 177S. Mad tan y, Hcndujon, ibid cod die 
Brftht's hftvutc, B ii«\ (it. 9. /. 4. Lord Kami's Brine, of Equity, B. iii. c. S. /. 4. The authorities in the* 
Law of Nations referred to in the above exit, arc collected in Hunter v. Potts, 4 T. R. 1S4. in notis • in the 
argument #t which laft c;-.fc may u\Xo be found the authorities in the Law of England which bear upon the 
fubjeft. 
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died in the TZajl Indict , in the fervice of the company, £hould he 
diftributed according to the law of Scotland , which was his domi- 

cUium 


fvcceffion of major Bruce, and confequcntly 
that Janes Bruce of Kinnaird is inti tied to 
fcccccd with the defenders his brother and 
fillers cjnjangu'mcan ; and decerns and de- 
clares accordingly.” 

The Court of Seflion having affirmed the 
Lord Ordinary’s interlocutor, the children 
of the full blood entered their appeal. 

After court ft] on both fides had been 
heard, the Chancellor ^Lord T-hurlonv) fpoke 
to the fallowing effed: That as he had 
no doubt that the decree ought to be af- 
firmed, he wou'd not have troubled their 
Lordffiips by delivering his rea forts, had it 
not been prefled with lo-nve anxiety from the 
bar, that if there was to bean affirmance 
the grounds of the determination fhould be 
ilated, to prevent its being underftood that 
the whole dotlrine laid down by the inter- 
locutor appealed from, and particularly that 
on which it was faid the judges of the Court 
cf Seflion proceeded principally in this and 
former cafes fi mil a r to ir, had the fanflion 
of this Houfe. It had been urged that the j 
.judgment (hould contain a declaration of 
what was the law, and he had revolved in 
his own mind whether that would be ex- 
pedient. It was mot ufual in this Houfe, 
or in the courts of law, to dr cede more 
than the very cafe before them, and he had 
particular reluftance to go farther in the 
prefent cafe, becaufe, as had been fitted with 
great propriety by one of the Refpondent** 
couofcl, various cafes had been decided in 
Scotland upon principles, which if this Houfe 
were to condemn/ a pretext might be af- 
forded to difturb matters long at reft. But 
he could have no objection to declare what 
were the grounds of *hit own opinion, and 
how fa? he coincided with the rules laid 
down bjf the Court below. Two rcafona 
were :< Signed for having declared that the 
diftiibution of major Bruce'% perfooal eflate 
ought to be according to the law of England: 

3 ft. That India, a country fuLjeft to that 
law', was to be held as the place' 0/ his 
domic ilium, and certain circumftances were 
mentioned from whence that was inferred : 
thefe he confidered only as circumftances 
in the cafe, and not as neceflary circum- 
ftances; that U, though tbefe had Jecn 


wanting, the- fame conclufion might have 
been inferred from other circumftances. 
In his mind, all the circutn (lances in major 
Bruct\ life led to the fame conclufion. The 
ad reafon afiigned by the interlocutor war, 
That the property of the deceafed, which 
was the fubjefi of diftribution was, at the 
time of his de.itb, in India or in England. 
As to this be founded fo little upon it, 
that he profefled net to fee h*v the pro- 
perty could be confidered as in England . 
It confifled of debts owirg to the de. 
ceafed, or money in bills of exchange 
drawn on the India Company. Debts havp 
no Jitus, they Fellow the perfon of the cre- 
ditor. That propofuion in the interlocutor 
therefore fails in fa&. But the true ground 
upon which the caufe turned was, the de- 
ceafed being domiciled in India . He was 
born in Scotland but he had no property there. 
A per Ton’s origin in a queftion of. Where i« 
his domicile f is to be reckoned as but one cir* 
cumftance in evidence which may aid other 
circumftances.; but it is an enormous propo- 
fition that a perfon is to be held domiciled 
where he drew his firft breath, without 
adding fomething more unequivocal. A 
perfon *s being at a place is frimi facie 
evidence that he rs domiciled at that place, 
and it lies 0 p thofe who fay otherwife to 
rebut that evidence. It may be rebutted no 

doubt. A perfon travelling,; — on a vifit - he 

may be there for fame "time on ^account 
of bit health or bufinefs.;— a foldier may 
be ordered to Blander*, and be detained 
at one place there for many months ;■— ■ 
the cafe of amba/Tadors, erfr. But what 
will make a psrfon’s domicile or home, in 
contradifliob to thefe cafes muft occur to 
every one. A Britfh man fettles as a mer- 
chant abroad 5 he enjoys the privileges of 
the place ; he- may mean to return when he 
has made his fortune, but if he diet in the 
interval, will it be maintained that be had 
his domicile at home l In this cafe major 
Bma left Scotland in his early years ; be 
went to India \ returned io England, and 
remained there for two years without fo 
much as vifiting Scotland, and then went 
again to India and lived there iixteen years 
and died . He meant to return to hit native 

country* 
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cilium originis , or of the province of Canterbury which extends to 
the Eajl Indies ? Lord Thurlow in his judgment adopted .this 
difti nation; that if he had gone out in a King’s regiment, and 
died in the King’s fervice, his domicile would not have been 
changed ; but that having died in the fervice of the company, it 
was changed. Had the Defendant’s hufband been engaged in 
the fervice of government only, it might have made a material 
difference in the cafe.* The queftion however in the view of the law 
may perhaps be reduced to this, Whether the Defendant’s hufband 
having been employed in Holland by the Britifh government, he 
has remained there after the ceffation of that employment merely 
to colled what the civilians call fummas rerum> or with any far- 
ther views ? And yet if it were clear that this man never intended 
to return to England , and might therefore be reprefented as in- 
capable of being fued in this country, before we come to a con- 
clufion upon the cafe, there are many confiderations to be weighed. 
In the cafe of abjuration, and in thofe other cafes which amount 
to a civil death, I think that I underftand the fituation in which 
the wife was placed. The hufband being civilly* dead, the wife 
was entitled to dower of his land in the fame manner as if he 
were adually dead (a) ; fo fhe became entitled to the enjoyment 

and 


1800. 


Marsh 

<v. 

Hutchin- 

son. 


country it is faid, and let it be granted ; he 
then meant to change his domicile, but he 
died before actually changing •iu "Thefc 
(his Lordfhip faid) were the grounds of his 
opinion* though he wquld move a Ample 
affirmance of the decree* but he would not 
hefitate as from himfelf, to lay down for 
Jaw generally* That perfonal property 
folio? a the perfon of the owner* end in 
cafe or tire deceafe muft go according to the 
law Of the country where he had his dmi- 
• cafe; for, the a&ual fitut of the goods has 
no influence* He obferved that fome of 
the bed writers in Scotland 1 ay this down 
exprefsty to be the law of that country; 
and he quoted Mr, Erfiine's InfthuH as di- 
re&ly in point* In one cafe it was clearly 
fo decided in the Court of Seffion, and in 
the other cafea which had been relied on 
aa favouring* the do&rine of hx loci rti fit <r, 
he thought he faw ingredients which made 
the Court, aa in the prefeni cafe, join' both 
domic i Ham and film* But to fay that the 
k* /err rm Jam ia to govern though the 


domid Iinm of xhf dcceafcd be without con- 
tradition in a different country, is a grofa 
mifapplication of the rules of civil law and 
Jms gentium, though the law of Scotland on 
this point isconftamly affened to be founded 
on them/’ 

Decree accordingly affirmed Amply* 

(a) This is fupporced by the authority of 
BraSon, Ub • 4 Tra&* 6. r. 7. fo. 301, b. 
Britton , cap. 10 6. fo. 251. and Blcta, lib . 5. 
<**/• afl* In thefe books the wife feema^ 
to have been confidered as equally entitled 
to dower in the cafe of a civil as of a na- 
tural death* With tcfptA to entering into 
religion, they treat the wife as dowable 
where the hufband is aftually profeffed* 
though not where he is in a flute of probation 
only ; and lay itdown that the fad of pro* 
fcffiou in fiich cafe muft be tried by the certi- 
ficate of the ordinary* It was faid, however, 
j in Af* 32 Ed*w, u Fitz, Abf* tit* Dower, pi* 
176, by Hereford % that although the hufband 
be profeffed, the wife fttall not have her 
dowsr un a til his natural death j this deftrine 
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1800. and profits of her own land, though if he had not been civilly 
' v ’ dead, he would have been feifed of the lands in her right (a) : and 
^ SH indeed (he might have fued for- an aflault in her own name, and 
iON 1 "* anight have been made a Defendant without her hufband, in all 
cafes in which the hufband muft otherwife have been joined. 
In thofe cafes there is no difficulty, becaufe the fidtion of law 
which cqnfiders the hufband as civilly dead, puts the wife in the 
fame fituation as if he were actually dead. <■ With refpedt to the 
more modern cafes, in which a feparate maintenance has been 
fecured to the wife, or in which the hufband has left the kingdom 
either with or without the power or intention of returning, and 
iniiwhich the wife has been held capable of filing and being fued 
alone, I wifh to know tp what extent the principle goes on which 
• they have proceeded : whether under fpch circumftances a mar- 
ried woman is to be confidcred as a feme foie on a principle 
which flops fhort at a matter of contrail, or on a principle which 
goes to a greater extent and obliges us to confider her as a fane 
foie to all intents and purpofes. Undoubtedly, the policy of the 
law which has confidered a married woman as incapable of being 
called upon feparate from her hufband, admits of fome modifi- 
cations arifing from particular circumftances. When the hufband 
is banifhed he is confidered as civilly dead : but tranfportatioa 


has been adopted in F. ffmS. 150. F. Co. 
Lift. 33. b . 132. I . Perkins , Se&. 307. 

Halt's MSS. (So. List Book j« Note 205. Ed. 
15. and Gilbert . Treat, on Dower in Law of 
Vfes > 401. The reafon afiigned in moft of 
thefe books is, that the wifely withholding 
herconfent, might prevent her hulband from } 
becoming profeiTed: Lord Chief Caron Gil 1 
here treats profrffion as a reparation, not a 
diffolution of the marriage, and obferve<> 
that although the ccclcfiafiical Jaw gave 
Alimony during the life of the hufband, 
yet flic could have no feparate intcrell by 
way of dower while the marriage conti- 
nued. Tit .Edward Coke 9 indeed, (i lufl. 
33. b.) goes fo far as to hy it down gene- 
rally, that dower arifes on the natural, not 
on the civil death of the hufband. This 
difium 9 however, he no otherwife fapports 
than by inftancing the cafe of profefflon, 
which exception, if well founded, feems to 
proceed upon reafons not altogether appJi 
cable to the cates of abjuration and exile. 
With rcfprtf to abjuration for ^fclot'y, 

3 


though the dower of the wife was originally 
forfeited by the attainder with which it was 
attended, yet as the t Ed. 6. c. it. re- 
moved that forfeiture, it fhould feem that 
between that time and the 21 Jac. j * c. 28. 
w/ich abolifhed the privilege of fancluary 
and confcquently put an end to abjuration 
altogether, the wife might have been en- 
titled to dower on this civil d?ath of the 
huflvind, Suppofing this to have been the 
cafe, the fame confluence would naturally 
enfue a tranfportatioa for life at the prefenc 
day. 

(a) So a jointrefs w«$ entitled to her 
jointure upon the abjuration of her hufband, 
Margery Wejlqnd'% cafe; fo if the hufband 
aliened the land of the wife, and afterwards 
abjured the realm, fhe might have had i* 
cui in *vi:£. Co, Lift* 133# a. But in the 
cafe of profeflioo, if the wife aliened the 
land which was in her own right, and then 
derated her hufband, he might enter and 
avoid thealienation. HU. 33, Ed. 3, Fitx, Ah. 
tit. Entre conge able, pi, 52, Co. Lift* 132* A, 

for 
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for a term of years may give rife to many difficulties with refpeft 1H00. 
to the enjoyment of the hufband's eftate, both real and pcrfnnal. ' v 

0 J 4 ■ 1 | * # A1 A R S If 

■But hefides the difficulties whicli might arife during the term 
of the tranfportation, another difficulty of equal importance oc- 
curs where the wife has contra&ea debts after the period of her 
hufband’s tranfportation has elapfed, but before his aftual return 
to this country. The cafe before us mull be decided on home 
principle wl\ich will govern fuch a cafe as that. Though the 
cafe of Sparrow v. Carrutbers was decided by Mr. Juftice Yates , 

(a name that will be illuftrious as long as the: law of England re- 
mains,) yet as far as his opinion can he collected, he feenfti to 
have treated it as a material circumftance in evidence, that the 
time of the tranfportatioA was not out ; and he does not give any 
opinion as to what would have been the fituation of the parties 
if it had been out. We cannot prefume to fay how he would 
have decided had the hufband continued to refide abroad after the 
period of his tranfportation had expired, or had only remained 
there to colled his affairs with a view to return* to this country 
when he had fo done. 

Heath J. There is a great difference between the cafes of 
an EngliJIman refiding abroad, leaving his wife in this country, 
and of a foreigner fo doing. The former may be compelled to 
return at any time by the King’s privy feal ; but in the old cafes 
of banifhment and abjuration, as well as in the more modern one 
of tranfportation, the liufband could not return, as it would have 
been contrary t q law. There is no cafe in which the wife has 
been held liable, the hufband being an Englijhman. 

As the cafe of Marjball v. Mary Rulton y 8 T. R. 54.5. in 
which it was expe&ed that the whole dodlrine refpe&ing the 
liability of a feme covert to be filed would he fully difeuffed, was 
then pending before the twelve judges, the Court defired that this 
cafe might fland over until that had been determined. ‘ 

And on this day Lord Eldon Ch. J. faid, that after all the difeuflion „ 
which the do&rine had undergone, the Court could fee nothing 
to induce them to think that the dire&ion given to the jury in this 
cafe was wrong. 

Per Curiam* Rule difeharged. 


Vet, IL 3* 
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7#wz5th. Fail v. Pick ford.. > 

in ajfi'tnpfn qnHis was an adion of ajfumpftt brought againft the Defendant 

againft acar- j . „ 

ner for goods as a carrier to recover the lots untamed upon a quantity of 
Defind’ani 6 tea, which had been put on board the Defendant’s barge fO be 
loled^pay carried from London to Liverpool , and which had been fpoiled in 
the invoice confequence of the barge being funk. The Defendant offered to 
court 1 " pay for the damaged tea at the invoice price : the Plaintiff con- 
tended that he was entitled to more than the invoice price, on 
account of an alteration refpeding the allowance bf trett adopted 
by the Eajl India Company fince the invoice was made out. 

Shepherd Serjt. now moved on the part of the Defendant, that 
he might be allowed to pay the invoice price into Court. He 
contended that as the Defendant admitted that a fpecific fum was 
due, and the only queftion between the parties was, Whether he 
were liable to any thing ultra that fum of not ? The Plaintiff 
■ought not to be allowed to litigate that queftion without the rifk 
of being fubjett to cofts in cafe of failure. He relied on Hutton 
et Ux, v. Bolton, i H. Bl. 299. in. noth , where in an action againft 
a carrier who had advertifed that he would not be liable beyond 
20 /. tinlefs paid for in' proportion to the rifle, he was- permitted to 
pay the ,20/. into Court: and he faid thjat the prefent cafe was not 
an adion on a mere tort like Bowles v. Fuller , 7 T. R. 335. and 
Salt v; Salt, 8 T. R. 47. but was quafi ex contracts. 

Lens Serjt. fhewed caufe in the firft inftance, and infrfted that 
the Plaintiff’s demand in this cafe ‘was for damages altogether un- 
certain ; that no part of that demand was diftinguifhable from the 
reft} that the rule eftablifhed by the cafe of Hdllet and others v. 
the Eajl India Company, 2 Burr, 1120. was, “ that where the 
“ fum demanded is a fum certain, or capable of being afeertained 
“ by mere computation without leaving any other fort of difere- 
“ tion to be exercifed by the jury, it is right and reasonable to 
u admit the Defendant to.pay money into ^Court ;” and that the 
fame principle was adopted in Hutton et Ux, v. Bolton , for the 
Court there held that the demand was fubftantlaiiy for a fpecific 
lum. But in the prefent cafe, he faid, the Plaintiff demanded 
an adequate con^penfation for the injury fuftained f which compen- 
fation was to be afeertaine^ by the jury j and though the De- 
fendant admitted a particular *'mode of eftimaring that compenfa- 
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tion, and offered to pay a fum of money calculated accordingly, 1800. 
yet that fum of money formed no part of the Plaintiff’s demand, 

. t _ _ i* A 1 Ij 

xvhxeh waa for a compenfation to be calculated according to fuch v. 
inode as the jury ihould adopt. Pie alfo referred to the cafes of 
Bowles v. Fuller and Salt v. Salt, the. former of which was an 
a&ion againft the flieriff for a falfe return, and the latter an action 
for dilapidations, in both of which it was held that money could 
not be paid into Court. 

Heath J. ( abfentc Lord Eldon Ch. J.) If we could find any 
principle upon which this application could be allowed, we ihould 
be very well inclined to grant it. But the Courts have not gone fo 
far as to allow money to be paid in, in cafes of uncertain damages. 

Where there is any contract between the parties upon which the 
Court can reft, it may be done: but in this cafe there is no fuch 
contract. Suppofe an a&ion on the cafe were brought for neg- 
ligently driving a carriage, in confluence of which the Plaintiff’s 
leg was broken, could the Defendant pay into .Court the amount 
of the furgeon’s bill ? 

Rooke and Chambrc Js. exprefled a ftrong defire to accede to • 
the application, but obferved that it could not be done without 
violating the principle which had been eftablilhed as the rule upon 
this fubjetft. 

Shepherd took nothing by his motion (a). 


(*) “ T »?e t?ue grounds on which rules Tor 
payment of money into Court are granted, 


are accurately dated in Tidd’s Prael 408. 
cd. 1 * 537. ed. 2.” Per Grofe J. 8 T. R 49. 


Pinero v . Wright. 


June 25th. 


£HEPHpRD Serjt. moved to let aftde the capias ad refpotidendum , 
which had iffued againft the Defendant as bail, for irregularity. 
The ftippofed irregularity was, that the capias .ad refpotidendum 
againft the Defendant was tefled of a day preceding that on 
which the capias ad fatisfaciendum againft the principal was re- 
turned. He contended that as the bail are not liable to be fued 
until the capias ad fatisfaciendum has been returned, it appeared 
upon the very face of the procefs in this cafe that it had been fued 
out too foon. - 

Bayley Serjt. ftated, that in poin / of fa£t the capias ad ref Pu- 
dendum did not iffue until after the capias ad fatisfaciendum had 

f>,.v ■ % ; , ■ ■ been. 


A capias ad 
refpond, 
a»ainfl 
bail was 
trac’d of a day 
prior to the 
return of the 
ca.fa, ag ain't 

th« principal, 
b\ix was not 
in fa ft f n ■:> i 

out till aftrr - 

war!*. Held 
regular. 
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1800. been returned, and that the circumftance of its being tejled of a 
day anterior to that time was not material, fmce the Plaintiff was 
v. at liberty to fhew the time when it really iffued. 

U f Hf ' The Court [abfente Lord Eldon Ch, J.)faid, that no incon- 
fiftency would appear on the record [d) y and that there was no irre- 
gularity in the Plaintiff's proceeding. 

Shepherd took nothing by his motion. 


{ a ) Vide Davis v. Own, amt, vol. l.p. 3+3. 


Maria v. Hall; 

The Court guF.pMRi) Serjt. moved for a rule to (hew caufe why the pro- 
pel a prifoner ceedings in this cafe fhould not be flayed ‘ until the Defendant 

(Icih^ 0 g* lve Security for cofts. The Plaintiff was a French pri- 

on boa'dan* ^ oner war confined in the prifon at Liverpool , and had brought 
Engiijb A»ip, this adtion againft the Defendant as mafter of a fhip, to ra- 
rity for colts, cover a compenfation for working the fldp home from the Wejl 
Indies , He contended that the cafe of a prifoner of war was dif- 
ferent from the common cafe of a foreigner refident in this 

country 

But Heath J. obferved, that it had been determined that a 

• A 

prifoner of war may maintain an adtion on a contradt for 
wages {b)» 

And the Court [abfente Lord Eldon Ch. J.) rejedted the ap- 
plication. 

Shepherd took nothing by his motion. . 


(4) Viit Perrier v. Carttr, 1 H. Bl 106. 

{ 1 ) Sfartnkurgb v, Batmatjnt, ante, vol. 1. 
p. 163. Indeed the Court having dettr- 
mined in Hen/tbtn v. Garvts, 2 H. Bl, 3S3. 
and Jacobs v. Sttvtnfon, antt , vol. I. p. g(. 
that a foreigner fuvingon board an Engltjh 
fhip is not compellable to give fecurity for 
collf, and in Spartnburgb v. Bannatynt, that 


a prifoner of war may maintain an a&on 
for w»ges, there feemt to have been left 
reafon for celling upon the prefent Plaintiff 
to give fecurjty who was aflually within the 
kingdom, than on any foreign feaman frrv- 
ing out of the kingdom 00 board an Englijk 
I hip. 
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Anderson Adminiftrator, &c. v. May. 

T his adion was brought for bufinefs done as an attorney by 
the Plaintiff’s inteftate at the inftance of the Defendant. At 
the Wtjlminftcr fittings in this term the caufe was tried before 
Lord Eldon Ch. J. when in order to prove the amount of the bill, 
the Plaintiff gave in evidence a copy of a bill delivered to the 
•Defendant in 1796, and which had never been referred for taxa- 
tion. The Defendant objected to this being received in evidence, 
inafmuch as no notice had been given to produce the bill deli- 
vered to the Defendant. But his Lordlhip held that it ought to 
be received, and was conclufive as to the reafonablenefs of the 
charges (<?), it being the Defendant’s own fault that the bill had 
never been taxed. Averdid was accordingly found for the Plain- 
tiff, and the point made by the Defendant refervcd for the opi- 
nion of the Court. 

Heywood Serjt. now moved to fet afide the verdid and have a 
new trial, contending that the rule was dear that no copy can - 
be received in evidence until a notice has been given to produce 
the original; that this cafe was diftinguUhable from Jory v. 
Orchard {b\ becaufe here the bill was not delivered by way of 
notice of adion, but in the ufual way only, as a demand of fo 
much money due ; that the Court in the above cafe relied on the 
circumftance of the paper read in evidence being a duplicate 
original, and referred to the analogous cafe of a notice to quit, 
-a copy of which is ufually received ; whereas that pradice, 
he obferved, was not founded An any authority and was contrary 
to principle. 

0 

But The Court l aid, that it was the conftant pradice to receive 
a copy of this kind in evidence, and obferved, that it was not a 
.Rronger cafe than Jory v. Orchard. 

Heywood took nothing by his motion. 


JuitilK th. 


A copy of an 
attorney 
bi!! v the ori- 
ginal of 
which has 
been deli- 
vered to the 
Defendant, 
tray be ad- 
mitted in 
evidence 
without proof 
of notice co 
produce the 
Original : 
and is con- 
duce as to 
the reafon- 
ablenefs of 
the items. 


(a) Vide Lore ridge v. Botham, ante, vol. 1. p* 49. alfo Knox v* ff bailey, B/j>. 
N.f. Caf. 159. p* 39. 
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At all events 
a fubfeqaenK 
letter written 
and figned 
by the vendor 
referring to 
the erder, 
may be con- 
with 
the bill of 
parcels, To 
tits to take 
the cafe out 
£)f tbeftatute. 


CASES IN TRINITY TERM 


Saunderson v. Jackson and Another. 

T »ijts was an a&ion on the cafe againfl the Defendants for not 
delivering 1000 gallons of gin to the Plaintiff* within a cer- 
tain time, according to a bargain entered into between them. 
There was a fecond count for not delivering within a reafon- 
able time. 

The caufe was tried before Lord Eldon Ch. J. at the Guildhall 
fittings after laft Eajler term, when the contract for the delivery 
of the gin having been proved on the part of the Plaintiff, 
the Defendants infilled that the cafe was within the ftatute of 
frauds, inafmuch as there was no nyte or memorandum in 
writing of the bargain. The circumftances were as follow: At 
the time the order for the gin was given by the Plaintiff to the 
Defendants, a bill of parcels was delivered to the former, the 
printed part of which was, “ London. Bought of Jackfon and 
' Hankin, diflillers, No. 8, Oxford-Jlreet and then followed in 
writing, “1000 gallons of gin, 1 in 5. gin if. 350 /.” About a 
month after the above period the Defendants alfo wrote the fol- 
lowing letter to the Plaintiff : “ Sir, we. w i(h to know what time 
we fhall fend you a part of your order, and (hall be obliged for a 
little time in delivery of the remainder ; muft requeft you tore- 
turn our pipes. We are, your humble fervants, Jackfon * and 
HankinE 

* • * • * * 

On this evidence his Lordfhip direfted the jury to find a 

verdid for the Plaintiff, refervinjg the point made for the con- 

fideration of the Court. 

Accordingly Lens Serjr. having on a. former day obtained a 
rule nift for fetting afide this verdid and entering a nonfuit, lie 
was now called upon to begin in fupport of his rule. He ob- 
ferved that the words of the 29 Car. 2. c. 3. / 17. require that 
“ fome note or memorandum in writing of the bargain be made 
and figned by the parties to be charged by fuch contract, or their 
agents thereunto lawfully authorifed and that in Hawkins v. 
Holmes , 1 P. Wms. 770. and Stokes v. Moore], ib, in the notes by 
Mr. Cox , the Court had held a figning by the party neceflary, 
though the draught of the conveyance had in the former cafe 
been altered in the hand- writing of the purchafer, and in the 

latter, 
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latter, the feller had himfelf written inftru&ions for the renewal of 
a leafe. He contended, that though the printed name contained 
in the bill of parcels might have amounted to a fignature within 
the meaning of the aft, if the hill of parcels had been intended 
to exprefs the contrad qtiofi a contrad, yet' that in this cafe it had 
not been delivered to the Plaintiff with that view; that the con- 
trad itfclf had never been reduced to. writing or ever was intended 
to be fo; and theVcfore the bill of parcels could only operate as 
•evidence of a contrad previotsfly entered into; and that the 
lubfequent letter of the Defendants, though figned by them, 
•could not be treated as a note or memorandum of the contrad, 
being accidental and only a reference to apreexifting contrad. 

Shcthcrd jSerjt. contra was flopped by the Court. 

Lord Eldon Gj. J. This bill of parcels, though not the 
contrad itfelf, may amount to a note or memorandum of the 
contrad within the meaning of the liatute. The (ingle queftion 
therefore is, Whether if a man be in the habit of printing in- 
ftead of writing his name, he may not be faid to flgu by his 
printed name as well as his written name ? *At all events, con- 
neding this bill of parcels with the fubfequent letter of the De- 
fendants, I think the cafe is clearly taken out of the ftatute of 
frauds. For although it be admitted that the letter which does 
not ftate the terms of the agreement would not alone have been 
fufficient, yet as the jury have conneded it with fomething which 

-does, and the letter is figned by the Defendants, there is then a 

• * 

written note or memorandum of the order which was originally 
given by the plaintiff figned by the Defendants. It has been de- 
cided (a) that if a man draw up an agreement in his own hand- 
writing, beginning “ I A. Bp agree, &e.” and leaye a place for a 
fignature at the bottom, but never figti ir, it may be confidered as 
a note or memorandum in writing within the ftatute. And yet 
it is impofiible mot to fee that the infer. ion of the name at the 
beginning was not intended to be a fignature, and that the paper 
'was .-meant to be incomplete Until it was further figned. This la’ft 
cafe is ftronger than the one now before us, and affords an 
anfwer to the argument th$t this bill of parcels was not delivered 
as a note or memorandum of the contrad. 

Per Curiam, ' Rule difcharged. 


1800. 


Saumiiir- 

BON 

-a*. 

Jacicsow 
and Another 


(a) Knight v* Cutifird, Eft. N. p, Caf, M Jail will, it need not be otherwifo 
190 Sp it b** beet) btld.that if « will of iigned to make it vplid within iheilat Jte of 
Unde begin *• 1 Jthn Stanley faifee thii my frauds; Ltmaynt v« Stanley, 3 lev. i» 

U ' 
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Page v. Fry. 


In a declara- 
tion on a po- 
licy of in- 
surance the 
Plaintiff 
averred that 
Meffrs. IL 
at the time 
of efffding 
•the policy 
and at the 
time of the 


np ms was an adion on a policy of infurance on the (hip Mar - 
**■ garet and a cargo of corn, at and from Dundee to Cbichejier ; 
effeded by the Plaintiff as agent of Meffrs. Hyd ■ and Hobbs. In 
the declaration it was averred, “ that certain perfons ufing trade 
and commerce under the ftyle and firm of Meffrs. Hyde and Hobbs, 
were at the time of loading the faid corn on board the faid (hip 
as aforefaid and at the time of fubferibing the faid writing or 


:iof«, wtre policy of infurance, and from thenceforth until the time of the 

interefled in , . 

the cargo lofs hereinafter mentioned interefted in the faid corn to a large 
the'fubjeft of amount , to wit, to the amount of all the money ever injured thereon. 


*he infurancc 
•« to a large 
amount, to 
wit, to the 
amount of 
all the mo- 
ney ever# 
in fared 
thereon j” 
at the trial 
it appeared 
that previous 
to effect- 
ing the po- 
licy, Meffrs. 
H . had ad- 
mitted ano- 
ther mer- 
cantile houfe 
to a joint 
concern in 
the cargo in- 
jured. Held 
that the 
.averment 


and that the faid writing or policy of affurance fo made in. the 
name of the Plaintiff, was made to and for the ufe, rifle, benefit, 
and account of them the laid Meffrs. Hyde and Hobbs , to wit, 

jtt, 

At the trial before Lord* Eldon Ch. J. at the Guildhall fittings 
after laft Eafler term, it appeared in evidence that Meffrs. Hyde 
and Hobbs who were merchants at Cbichejier , had, through the 
agency of the -Plaintiff, purchafed a certain quantity of corn on 
their own account; that on the 27th of December 1798, they in- 
formed the Plaintiff by letter, that thinking the engagement 
might . perhaps be too large for themfielves, they had offered 
another houfe of the name of Hacks a joint concern in the corn, 
which the latter had accepted; and at the fame time di- 
reded the Plaintiff to effed an Infurance on the cargo, which he 


po*ted P by accordingly did on the 28th fanu&ry 1799. The invoices were 
Use evident?. ma de out to Hyde and Hobbs , and payment for the cargo was made 
by them. It was objeded on the part of the Defendant, that the 
evidence contradided the averment in the declaration, that the 
whole intereft in the cargo infured was in Meffrs* Hyde and 
Hobbs. His Lordfliip direded the jury to find a verdid for 


the Plaintiff, but gave leave to the Defendant to move for a 
nonfuit. 


Accordingly a rule nift for that purpofe having been obtained 
upon a former day ; 

Lens Serjt. now (hewed caufe. The whole queftion in this cafe is. 
Whether the variance between the averment of intereft in the decla- 

9 \ ration 



IN THE FORTIETH YEAR OF GEORGE III. 

ration and the intereft proved be material ? Under the 19 Geo. 2. c. 37. 
it is undoubtedly neccffary that the party for whom the policy is ef- 
fected Ihould be really interefted, and it has been the practice fince 
that ftatute to aver the intereft. It feems however to be doubtful 
whether it be neccflary fo to do : the r:ffe£t of the ftatute is not to 
make any additional ayerinent in the declaration neceflary, but only 
to throw upon the Plaintiff the burthen of proving that the parties 
for whofe benefit the policy is made are interefted within the 
meaning of the ftatute. In this cafe the objection is not that 
hie firs. Hyde and Hobbs are not interefted, buf*that their intereft 
is not properly averred. If then the averment in queftion were 
unneceffary, it will not prevent the Plaintiff from recovering,' 
being alleged under a fcilicet ; for as it does not relate to matters 
that are part pf the contract, it is not to be confidered as a mate- 
rial averment («). At any rate this averment need not be conftrucd 
fo ftri&ly as to exclude the intereft of all other perfons befides- 
Meffrs. Hyde and Hobbs . The fubftantial part of the averment 

is, that Meflrs. Hyde and Hobbs were interefted to a large amount, 
and indeed the other party who was partly interefted with them 
had only an equitable claim on the proceeds. • Tb s prim a jfacie 
intereft is in thofe perfons w-ho paid for the cargo. In Page v, 
Rogers , Park. Infur. 402. it was averred that the Plaintiff was 
poffeffed of one-third of the fhip infured, and it appearing that 
he had at one time purebafed the whole flhip, it was obje&ed that 
as there was no evidence of his having fince parted with two- 
thirds, the allegation w f as not made otft‘; but Lord Mansfield 
over-ruled the objection. 

Shepherd aaff lhfi Serjts. contra. Whether under the 19 Geo . 2. 
it be neceffary to aver the Plaintiff’s intereft, is not the queftion 
here ; but the objection is, frhat the Plaintiff has ftated upon the 
record that an intereft exifts in certain perfons in whom it is not, 
and that having fo ftatfed it upon record, he ought to have proved 

it. The true way of determining whether an unneceffary aver- 
ment need be proved, is to confider whether if referred to the 
Protbonotary it could be ftruck out as impertinent. Brijlow v. 
Wright , Doug. 66 j. In Hare v. Cater , Coup. 76 6. where it was 
averred that the Defendant was aflignee of all the premifes, and 
it turned put that he was aflignee of a part only, the variance 
was held fatal. Now the neceflary conftru&ion of this averment 
is, that the exclufivc intereft. was in Meflrs. Hyde and Hobbs . It 


241 

1800. 

Pack 
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{*) Frith v. Gray, cic. in ihe note to Drtwty v. Twi/i, 4 T* R. 561. and Pippin v . 


Solemn, 5 7 *. 496 . ' 

Vox.. II. 3 R-* 


can 
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can make no difference in the cafe whether Meflirs. Hyd$ and 
Hobbs purchafed the cargo in their own name for others, or having 
purchafed it on their own account they afterwards admitted others 
to a joint concern in it j now in the former cafe it is clear that if 
intereft were averred to be in themfelves, the variance would be 
fatal. The parties whom they admitted into the concern may be 
confidered as partners in the tranfadlion ; they might have infured 
theif proportion as fuch, and might have averred their intereft 
in that proportion. The averment of the Plaintiff therefore which 
excludes the iuteitfcft of any perfon except Meffrs. Hyde and Hobbs 
is untrue (<*), 

Lord Eldon Ch. J. The queftion is. Whether Meffrs. Hyde 
and Hobbs had fuch an intereft in the whole cargo as will fupport 
the averment in queftion ? An infurable intereft is a very different 
intereft from mod others that can be ftated. In Le Cress v. 
Hughes ( b ) it is very certain that the party infured had no intereft 
in the fubjeift of the iniiirance according to the common under- 
ftanding of the word intereft ; for the prize taken not coming 
within the terms of the a<ft of Parliament, and confequently no: 
witfiin the terms pf the proclamation, was completely at the dii- 
pofal of the crown. In that cafe, as counfel for the Defendant, 
I preffed upon Lord Mansfield the authority of a cafe before Lord 
'Bathurfi affifted by Sir Thomas Sewell , where the next of kin of 
a lunatic applied to the Court of Chancery praying that the 
evidence of his being the next of kin might be perpetuated, and 
Hating that he had fuch.an intereft in the eftate as the Court might 
take notice of (r). The application however*was rejeded on the 
ground of want of intereft ; and yet the intereft in that cafe would 
generally be underftood to be much more certain than that rea- 
fonable expe&ation on which Le Cras v. Hughes was decided. 
So in the cafe of the Dutch commftfioners (el) which was lately 
decided, it is very difficult to define what their intereft was, and 
yet they were held to have an infurable intereft. My opinion 
therefore upon this cafe is very-clear; I think the Plaintiff had a 
fuflicicnt intereft throughout the intirety of this cargo, not with- 
Handing other perfons had a beneficial intereft in a part, to fup- 
port the averment in this declaration. 

(a) See Per chard v. Whitmore , ante, p. 1 55. of Lord Chan Nottingham ccram Ch aide ten J. 
it; n'itis, where it fttir.s to have been taken the devifee of a k: italic, under a will made 
for granted, that if a third perfonhijd beeo previous to the lunacy, having brought a 
imt-refled In the good: jointly wi;h the two J bill againft the heir at law to examine tvic- 
co-piftintifl* at the time of effs fling the pc^ aeflea touching the will, in pupetuam ret 
licy, the Plaintiffs muft have been nonfuiteck memoriam, the bill was d'Htniffcd. 1 Fern* 
(h) Park. Infur . 269. t «o6. 

V) Jo Sadvpli v. Ajkwrth, at the hou^ (d) Crawford v. 8 f, R. 1 3. 

6 Heatu 
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Teath J. I do not fee Why a joint-tenant or a tenant in 
•commot) has not fuch an intereft in the intirety as will entitle 
him to infure. A policy made by a perfon fo intorcfted is not to 
■be confidered as a wager policy. 

Rooke J. — I think that Meffrs. Hyde and Hobbs had fuch an 
intereft in the cargo as will anfwer the terms of the averment. 

Chambre J.— The averment infubftance is nothing more than 
that the parties foi; wliofe benefit the irifurance was made, had an 
intereft in the fubjedt ©f that infurance. They are not bound by 
the terms of the averment to (hew any thing more than that they 
have an intereft, and if they finew an intereft to the extent of one 
hundredth part of the cargo it will be fufficient. The fpirit of the 
1 9 ,G. 2. only requires that the policy (hall not be a gaming policy. 

Rule difeharged. 



Holland v. Hopkins. 


Juttf 3O&* 


jn debit d tvs cjfimpfit “ for certain horfes mares and geldings 
before that time fold and delivered by the Plaintiff tp the'De- 
fendant.” There was alfo a count on a quantum meruit , and 
counts for money lent, paid, had, and received, and on an account 
ftated. Pica Non ajfumpjit. 

The caufe was tried before Lord Eldon Ch. J. at the Wejlmin- 
Jlcr fittings after laft Eajlcr term, when it appeared that the 
Plaintiff was a horfe-dealer living in the country, and the De- 
fendant a ftable-keeper m London ; that there had been confider- 
able dealings between them, and on an account being taken ‘ a 
balance wa9 found due to the former for horfes fold up to the 
■nth of September 1797 by the Defendant as agent and broker to 
the Plaintiff; that on or about that day the Defendant received 
other horfes from the. Plaintiff, which he afterwards fold in the 
fame character, and received the money for them; that on 
this a<Ttion being commenced, a bill of particulars was obtained, 
which ftated the Plaintiff’s demand to confift of two hems , firft for- 
money owing on an account fettled and balanced for horfes fold 
and delivered before the nth of September 1797; fecondly, for 
horfes fold and delivered by the Plaintiff and his fervants to the 
Defendant on or about the nth of September 1797; that the 
Defendant had paid money into court generally, and in fo doing 
had paid a few pounds more than was fufficient to fatisfy what 
remained due -upon the account b^latjced. It Was obje&ed by the 
Defendant, that the fecoiJ item of # the bill of particulars having 

ftated 


If a bill of 
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ftated the Plaintiff’s demand to be for liorfes fold and deliver^ to 
the Defendant, no evidence ought to be received of a fale by the 
Defendant in the character of agent or broker for the Plaintiff, to 
as to entitle the latter to recover under the count for money had 
received. To this it was anfwered, firft that the Plaintiff by his 
bill of particulars was only confined to the tranfu&ion refpeding 
the horfes delivered to the Defendant on or about the . nthof 
September 1797 * anc ^ that he was at liberty to make any claim 
arifingout of that tranfadion ; and fccondlv, that as the Defendant 
had paid money into court generally the Plaintiff was at liberty to 
apply that money to the count for money had and received, and 
take a verdid for the remainder of his demand under the account 
ftated. But his Lordfhip being of opinion againfl the Plaintiff; on 
both points, direded a nonfuit, fubjed to the opinion 1 ot the Court. 

Accordingly a rule K:fi for fetling Sfidc -this nonfuit having 
been obtained on a former dav, 

Bayley and Bejl Serjts. now fhewed caufe, and contended, iff, 
that independent of the circutnftance of money being paid into 
Court, the Plaintiff was clearly precluded from going into evidence 
of a fale by the Defendant as his agent, fincc if it were otherwife 
a bill of particulars would afford the means of furprize upon the 
Defendant, inftead of giving him notice of the cafe which he 
is to defend; that if the evidence offered by the Plaintiff were to 
be received merely becaufe it related To the horfcvS ftated in the bill 
of particulars, it would be very difficult to draw any line ; and 
that the Plaintiff could not fuffer by being confined ftriftly to his 
bill of particulars, fince if he wifhed to make a demand in the 
alternative he .might have an opportunity of doing* fo, by ftating 
his demand alternatively in the bill of particulars : 2dly, That if 
the Plaintiff were precluded by the *bill of particulars from giving 
evidence of the tranfadion relative to the horfes, he could not be 
at liberty to -apply the money paid into court to the fatisfadion 
of the demand arifing out of that tranfadion; for though the 
Defendant by paying money into court generally had admitted the 
^ contra d. ftated in the count for money had and received as well as in 
the other counts, yet the Plaintiff was'undcr the necefiity Of fhewing 
the amount due to him upon that contrad to be equal to the fum 
paid in, fiom doing which he had precluded hitnfeif in this cafe. 

Cock ell and Shepherd Serjts. contra, infilled, that by the bill of 
particulars they were merely confined to the tranfadion relative to 
the horfes in quefiic-n; that the objed of a bill of particulars is to 
prevent tbs Defendant from’being furprifed, by informing him of 

^ the 
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the lfebje£t of the Plaintiff’s demand, and that if a Plaintiff is pre- 
sented from*going into evidence to fupport the different counts of 
his declaration by the wording of his bill of particulars, it will 
become neceffary for him to vary the wording of his bill of par- 
ticulars with as much nicety as his declaration. 

Lord Eldon Cb. J. — We are of opinion, that under the cir- 
cumftances of this cafe this bill of particulars is not fufftcieruly 
large to let in the evidence which the Plaintiff wifticd to introduce. 
The declaration contained counts for horfes fold and delivered, 
for money had and received, and on an account Anted. It is very 
clear that the count for money had and received is calculated to 
embrace, the tranfaftion of the file of horfes on the Plaintiff’s 



account, and to entitle him to recover the proceeds of that late. 
But the defendant having applied to the Plaintiff to ftate the 
particulars of his demand, the latter informs him that it is of two 
forts; i ft, For a balance on an account ftated between them, and 
2dlv, For the price of horfes fold and delivered. In confequcnce 
of this explanation the Defendant pays into court a certain fum 
which he acknowledges to be due upon the account ftated, and 
conlidcring that the reft of the declaration coiififts of a demand 
for the price of horlcs fold by him on account of the Plaintiff 
and a demand for horfes fold by the Plaintiff to himfelf, the 
the former of which is abandoned by the terms of the bill of par- 
ticulars, lie comes prepared to fay at the trial that he owes the 
Plaintiff nothing on his latter demand only. Will he not then be 
furprifed if the Plaintiff fhould be permitted to give evidence ap- 
plicable to that demand ‘which feemed to have been abandoned ? 
To me it appears, that a contract to repay money received on .a 
fale of horfes lay commifiion, is as different from a contract for the 
abfolute fale of horfes to the Defendant, as a contrail for the feed 
of the horfes would be. It has been contended, that this clecifton 
will introduce great nicety into bills of particulars ; but I think it 
would be fulHcicnt for the bill of particulars to have ftated, that on 
the i ith of September the horfes in queftion were lent to the De- 
fendant, and that the Plaintiff demanded the value of them or 
lb much as they fold for. With refpeit to the payment . 
money into court, as the Defendant has admitted a balance to te 
-due agaiuft himfelf, and no evidence was given applicable to the 
count for horfes fold and delivered, ho muff he taken to have, paid 
. the money in on the account ftated. On thefe grounds we think 
.. the nonfuit right. 

The Court however gave the Plaintiff leave to amend his bill 
.of particulars and go to a new trial* on payment of the coils f:;b- 
; fequent to the time of the money p*id into court. 

-Vol.H. 3 s 
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by me prac- 
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Court woie 
a mere nul- 
lity, the 
Plain tiff can- 
4iut recover. 


Allin till am v. Flower and Another, Sheriffs of 

London, 

'■j’H E Plaintiff having commenced an adion againft one John 
Blower, by capias ad refpondendun. returnable in eight days of 
Saint Hilary, Blower on the 24th of January put in bail, but one of 
them being clerk to Blowers attorney, the Plaintiff treated the bail 
as a nullity and demanded an alignment of the bail-bond. Finding 
however that no bail-bond had been taken, and that Blower had 
been 'fuffeved to go at large upon the undertaking of his attorney, 
the Plaintiff on the 5th of March brought an adion againft the pre- 
fent Defendant for an efcape ; after the commencement of which 
adion, viz. on the 30th of April one new bail was added in the 
original adion inftead of the attorney’s clerk, and juftiiied together 
with the other. 

Early in Eajtcr Term a rule was obtained by Bejl Serjt. calling 
on the Plaintiff to fhew caufe why all proceedings in the adion of 
efcape ftiould not be let afide for irregularity. 

On fliewing caufe it was in lifted by Shepherd Serjt. and admitted 
by Bejl, that there was no irregularity in the Plaintiff’s proceed- 
ings ; but it was agreed on both lides, that the parties fhould be 
bound by the opinion of the Court in this motion, refpeding the 
propriety of the adion. 

Shepherd contended, that the bail originally put in were as no bail, 
Fenton v. Haggles, ante, vol. i.p. 356. (a);, that the adion of efcape 
therefore was regularly commenced; and that being once regularly 
commmeuced it could not be defeated by bail fublequently put in. 
He obferved, that in the cafe of Paricntc v. Plumb tree, ante,p. 33. 
the bail were put in before the adioir was adually commenced, and 
the only queftion was, Whether the Plaintiff fliould be at liberty to 
contend in an adion of efcape, that bail Were not put in at the 
return of the writ, when they had been allowed according to the 
pradice of the Court? 

On the other hand it was urged by Bejl, that the queftion now 
;to be tried was purely a queftion of pradice depending on the 
rules eftabliflied by the Court refpeding the allowance of bail, 
and was therefore improper to be tried in the form of an adion. 
tie relied on the cafe of Pariente v. Plumbtree , and Murray v. 
Durand, Ffp. N. P. Cqf. 87. there cited by Mr. Juftice Heath, in t 
which latter cafe the bail were not put in until after the adion 
commenced. • 

(«) Vid. ct. W allaettim -Jiruv/milh, anti, J*. 49. 


Lord 
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Lord Eldon Ch. J. faid, that the prefent cafe certainly went 1800. 
further than Pariente v. PlumbtreCy but obferved that it feetned to Al1in «_ 
have been the opinion of Mr. Juftice Bullcr that the Court ought H ^ M 
to endeavour to find feme means of flopping proceedings of this Ftowt*. 
kind in which tjueftions of practice only were involved. 

The Court having taken time to confider of their opinion. 

Lord Eldon Ch. J. on this day faid ; In the cafe of Murray v. 

Durand the action of efcape was brought before any bail had been 
put in, yet on the rule for the allowance of bail being produced at 
the trial, Lord Kenyon faid, “ By the rule now produced it appears 
that the Defendant has fatisfied the exigence of the writ ; bail above 
having been put in, and having juftified, that is now fubfifting 
bail, and mull be taken mine pro tunc? My Brother Buller went 
the fame length in Pariente v. PlumbtreCy and the dodlrine in 
Fuller v. Prejl, 7 Term Rep. 109. feems to admit the principle. 

Per Curium , Rule abfoJute. 


(In the HOUSE OF LORDS.) 


Moor v. Denn ex dem. Mel lor ; in Error. 


>6- ift. 


A Writ of error having been brought to reverfe the judgment A. after giv- 
given in this cafe by the Court of Exchequer Chamber , [vid. diait i!> ccr- 
antCy vol. 1. p- 55S.) the Plaintiff in error prayed that thejudg- 
ment of that Court'might be, reverfed, and the former judgment 
ef the Court of Kind's Bench in his favour, (fee c Term Rep. “ All tJ> tr*ji 

• 0 „ , 1 ot my lands 

558. and 6 Term Rep. 175.) affirmed, tor the following among tfmmenis 

_ auc btrtdita- 

Other REASONS l # ments eimer 

free hoi J or 

Becaufe there are no words in the will of John Carr which can copyhold, 
pafs any more than ah eftate for life to Sijfily Carry confequently and wi. co- 
upon her death the eftate of the Defendant in error ceafed, and the 
premiles in queftion defeended to the Plaintiff in error as the heir ' 3l 

* 1 after payment 

of John Carr . c/myj<p 

Edward 

Geo. Wood. j give- .ir v.i - 


The Defendant in -error fuhmitted that the opinion and judg- 


d? bti ii?;J ftt - 
ftrraltxjut. erf, 
J give il f v'i f 
a mi b' 

the funu* un- 
to my wit* 

cl 


ment of the Court of Exchequer Chamber were right aud according Held lhst 

° under tM* 

to law, and that the fame ought to be affirmed, and the original devil* s c. 

loc k onlv «m 

, judgment 101 Me, 
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judgment of the Court of King s Bench reverfed for the following 
' among other Reasons: ; 

■if , ' , . ’ 'I 

Firft, Becaufe by the known and cftabliflied rules of law in the 
conftru&ion of devifes, the intention 'of the teftator, as far as the 
fame can be collected from the whole of his will, is to be carried 
into cfteft, although the words ufed by him in his will would not 
be fufficient if ufed tn a deed to ,pafs fuchfeftate as it appears to 
have been Kis intention to devife, 

II. Becaufe it was evidently the intention of the teftator to give 
every thing abfolutely to his wife which he had a power to dif- 
• pofe of, and which he had not before given to his kinfrnan Nicholas 
Lljfer. This intention is raantfeft front the genera! words ufed 
by him in the refiduary claufe, which to a perfon unacquainted w ith 
the ftridfc rules of law mutt have appeared as comprehend ve as 
poflible ; which do pals the abfolute property in the teftator's per- 
fonal eftate, and muft have been fuppofed by him to operate in 
the fame manner on : the real. 

III. Becaufe it appears,* that confidering the laid SiJ/Uy Cai~r as 
the Igreat object of his bounty, and therefore heft able to bear the 
burthen of paying 1 his debts. and funeral expences, the teftator im- 
pofed on her the duty of paying the fame, as the condition annexed 
to the enjoyment of the property devifed to her. In confequence 
of which the faid Siffily Carr either could not take the eftate 
devifed to her without dilchargirig the teftator’s debts and funeral 
-expenccs; or by accepting the fame eftate, became liable to the 
payment of thofe debt's and funeral expences ; a burthen which, 
if fhe only took an eftate for her life in the premifes devifed to her, > 
might by poffibility have been greater than the benefit to be derived 
from fuch devife; whereas the" law always prefumes that by the 
•devife of property the teftator intends a benebt and not an injury 
to his devifee. 


IV. Becaufe the pfefeht cafe is not to be diftinguilhed in 
principle From the cafe of Doe on the 'demifes of Painter and 
others againft j Term 356. in which it was held 

that a devifee under : ''a refidtiary be queft fimilar jn effedl to the 
prefent took a ^evtlfed.' The woj-ds ip that 
will were, “ All the and. -remainder .©Oby;. roef- 

fuages, lands,- tenements, • hereditaments, goods, .chattels, and per- 
fonal eftate whatfoevgf, my legacies and funeral expences being 
thereout paid, I give, devife, and bequeath unto my Cifier'Jaue 
J)ewdiicy \ and do hereby conftitufe and ;her whole and 

" 4 • ' -ibk 
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foie executrix and refiduary legatee of this my will.” Every ar- 
gument of intention drawn from the expreflions which are ufed 
in that will arifcs alfo out of the will in queftion, and may be ap- 
plied at leaft with equal force to the prefent cafe. No material 
diftindion can 1 be taken between the form of the charge found in 
that will, viz. “ my legacies and funeral expences being thereout 
paid,” and in the prefent, viz. “afterpayment of my juft debts 
and funeral expences ” In both cafes according to the ftrid gram- 
matical conftrodton, the payment of the charge fhould precede 
the eftate. The word'“ thereout,” which is ufed in the charge of 
Doe v. Patrner, mnft be implied in the prefent cafe, and then it 
ought to bear the fame conftrudion, or if fome fuch word is not 
to be implied, the payment of the debts and legacies muft be a 
precedent condition to the dcvifec’s taking any eftate, and the argu- 
ment from it will be ftill ftronger, that fhe takes a fee, as fhe might 
ctherwife pay more than fhe would receive. 

V. Gjbbs. 
AVm. Lamb. 
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This cafe was argued at the bar of the Houfc of Lords on the 
27th of June by Law and Wood for the Plaintiffs in error, and by 
Gibbs and Lamb for the Defendants in error. 

Macdonald Ch. B. on this day delivered the opinion cf the 
judges, in fubftance as follows: — In offering to your Lofdlhips 
the reafons for the opinion which we have formed on this cafe, 
I fhall avoid a minute examination of the great variety of cafes 
which bear on* this fubjed: contenting myfclf after what your 
Lordfhips have already heard from the bar, with alluding to thofe 
from which the principles on this fubjed are chiefly to be ex- 
traded, and with the application of thofe principles to the prefent 
cafe. 

The devife on which the queftion arifcs incans to give fome 
intereft in a real eftate to the widow of the teftaior to the pre- 
judice of the heir at law. What quantity of intereft it was his 
'intent to give as difclofed by the words which he has ufed is the 
queftion for your Lordfhips’ determination. One fundamental 
rule upon the- conftrudion of the words of a w ill is, that thofe 
wprds ought to have an apparent intent, and not be ambiguous 
or doubtful if the heir is thereby to be difinhcrited. Another 
rule is, that the intention of the teftator colledcd from the words 
Vol. II. 3 T h« 
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he has ufed is to prevail, if it be not' in contradiction to fome 
-eftablilhed rule of law. And in order to preferve uniformity and 
confequently fecurity in adminiftering the law of real property 
devifed by will, it is neceflary that the fenfe which has been put 
upon particular modes of expreflion fliould be adhered to. If a 
devife of lands be to A. without words of limitation, an eftate for 
life only fliall pafs by that devife, yet from other provifions and 
expreflions an intent may be manifefted which will fupply the want 
of fuch words. The words in the prefent cafe are, “ Firft I give 
and devife unto my kinfman Nicholas Lijler of Crefwick Grcavc 
in the pari Hi of Rule [field yeoman all that my cuftomSry or co- 
pyhold mefi'uagc or tenement with the appurtenances lituate and 
being in Ecclesficld aforefaid, as the fame is now in the tenure or 
occupation of Valentine Sykes ; all the reft of my lands tenements 
and hereditaments either freehold or copyhold whatfoever and 
wherefoever and alfo all my goods chattels and perfonal eftate of 
what nature or kind foever aft^r payment of my juft debts and 
funeral expences I give devife and bequeath the fame unto my 
loving wife SiJJily Carr y and I do hereby nominate and appoint her 
foie executrix of this my laft will and teftament.” The queftion 
for your Lordlhips’ determination will be, Whether according to 
the eftablilhed rules of conftruing devifes of this fort an eftate 
for life pafles to the widow of the teftator, or an eftate in fee ? 
It is clearly fettled in • a variety of cafes, that if one devife his 
eftate to another, paying his debts , or be paying his debts , or spaying 
a fum in grofs , a fee inuft neceflarily pafs, becaufe as the devifee 
is to pay the debts or money in all events, and his intcreft may 
ceafe before he is repaid out of the eftate if it be only an eftate 
for life, he may be a lofer, which the teftator cannot befuppofed 
to have intended. The teftator is therefore deemed to have de- 
vifed an intereft which will fecure the payment of the debts or 
fum in grofs by the devifee without the hazard of lofs on his 
part. But if the teftator direct die debts or fum in grofs to be 
paid out of the profits of the land, then, inafmuch as the land 
and not the devifee is ro bear the burden, no ground is laid for 
inferring that any greater quantity of intereft was intended to be 
given than is precifely exprefled. So if an annual payment by 
the devifee to another perfon be directed by the wili to continue 
during the life of fuch other perfon, as the devifee may be a lofer 
if he do not furvive that perfon, an intent is from thence col- 

.3 letted 
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Jetted that he is to take a fee. _ The pojnt to be confidered then 1800. 
will be, Whether the words ufed in this will are materially dif- 
tinguUhable from thofe ufed in other wills, and which have been . M< ^ EB 
held not to denote an intention fo exprefied by the devifor as to DeN * , ‘ 
enlarge that which would otherwife be an eftate for life only into 
an eftate in fee ? This will depend upon the effett of the word 
“ reft,” of the word “ hereditaments,” and of the provifion “ aTter 
payment of my juft debts and funeral expences.” 

In the cafe of Canning v. Canning, Mofely, .240, the words ufed 
by the devifor were, “ all the reft refidue and remainder of my 
mefluages lands tenements and hereditaments after my debts le- 
gacies and funeral expences are fully fatisfied I give in truft for 
# my daughter :** the truftees took but an eftate for life. The au- 
thority of this cafe has been faid to be qudlionable by reafon of 
the inaccuracy of many cafes in the book in which it is reported. 

But one of the learned judges has compared the cafe as reported 
with the regifter’s book, and it is found to be very correttly re- 
ported. It appears that the Gourt upon long debate declared that 
the words ** reft refidue and remainder” being without words of 
limitation could not operate on the inheritance: this therefore 
feems a dirett authority on this part of the cafe. In the prefent 
cafe the teftator has given an eftate to N. Lifter , which for want 
of words of limitation amounts only to an eftate for life, and when 
lie devifes the reft of his lands, &c. it would be too ftrong a con- 
ftruttion of that relative word “ reft,” after what had been deter- 
mined in the cafes referred to, to fuppofe it to pafs all the intereft 
he had in all ofher lands and the reverfionary intereft in the lands 
before devifed. The circumftance therefore of this being a re- 
fiduary devife does not feem fqfficient to enlarge that devife beyond 
the legal' import of the words ufed in the will itfelf. 

Nor do I conceive • the word *‘ hereditament s” wii| have that 
effett. The fettled fenfc of that word is to denote fuch things 
as maybe the fubjett matter of inheritance, but not the inherit- 
ance itfelf, and cannot therefore, by its own ihtrinfic force enlarge 
an eftate, prifna facie* a life eftate into a fee [a]. It may have 
weight under particular circumftances in explaining the other ex- 
preffions, from whence it may be col letted in a manner agree- 
able, to the rules of law that the teftator intended a fee. This 

< {a) In addition to the cafes cited in the j faid by Lord Ktnjeit in D»tJ. Small v. Mien, 
former argument <po this head, fee wliat is j # T. R. 503. 

word 
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word occurred in the cafe, of Canning v. Canning) ‘but the effe& 
now contended for was not allowed to it, and U*t cafe of Hopewell 
v. Adi and y Salk. 239. was there referred to b^ie' Court as having 
lulled that point. 

The remaining consideration is, Whether by the words “ after 
payment of my juft debts and funeral expenccs” an intention to 
pais a fee is fo denoted according to the efta.bli£hed rules of con- 
ftru&icn, as to manifeft an intention that thofe debts and ex- 
pences flionld be a charge on the devifee or on the lands in her 
hands. • If thefe words are confidered as charging the lands in the 
hands of the widow, in that calc according to the eftablifhed prin- 
ciples flie would take a fee, or llie might otherwife be a iofer by 
the devife ; if on the rents and profits of the lands her intereft , 
would be only for her* life (a). In Didins v. Marjlsall ’, Cro. Eld. 
330. words nearly fimilar and of the fame import were ufed, 
viz. “ after my debts and legacies paid,” but it was held that only 
a life intereft palled. In Canning v. Canning the fame was ad- 
judged where the words were, “after my juft debts funeral ex- 
pellees and legacies are fully lari shed and paid.” 

I am free to own tint I formerly held an opinion that the 
words of charge in this will were a charge on the lands in the hands 
of the devifee ; .and that opinion was founded upon the then lateft 
authority of Doe d. Palmer v. Richards , 3 T. R. 356. To me that 
cafe did then and does ftill appear to hear a very clofc refemblance 
to the nrcient. The ‘words ufed by the teflator in that cafe arc 
a! mo ft exaclly fimilar to the prefent ; excepting that in that calc, 
after the devife of the reft and refulue of his lands, tenements, and 
hereditaments, and all pcrfonal eftate whatfoever, the teftator adds, 
“ my legacies and funeral cxpcnces. being thereout paid j” whereas 
in the prelent cafe the words are, “ after payment of my juft debts 
and funeral expenccs.” The word “ thereout” is a word of refer- 
ence: it would be the fame thing therefore if the words referred 
ttgpvere themfelvcs repeated, in which cafe the fentencc would 
run thus: “ My legacies and funeral expellees being paid out of 
the reft and relidue of my lands tenements Sad hereditaments and 


U) Upon this furjeft fee Ere. Air. tit. 
pi. j;;. tit. Ejlattt. pl.^S. Col 
Ur’s cafe, 6 Co. 16. U tlLik v. Hammond, 
Cro. E/lx. 20/j . If c i f . r v. Cellar , Cro. Eliz . 
,78. Spicer v. Spicer. Cro. Jac. 527. 
Greeve V. Dwell, Cro j'uc. :c : y, Reed v. 


I Hutton, 1 H.J. 25. Sir Thm.u M, /chump 
V. Uluct, Rridgm. 132. Redoubt v. Redoubt, 
IhL 1713, Ftn % Abr . tic. Devife, Q a . pi. 

1 $ ■ Cocdrig/jt d. Raker v. Stocker , 5 T. R> 
13. Andrew v. boutboufe, s r. R. , 92 . 
Doe <t. Willey v. Holme*, g 7 , R. i, 


all 
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all perfonal UJ^te whatfoever.” I am unable tp diftinguilh the 
difference • (kvifing lands tp any one “ after paying ins 

legacies,” or^V' legacies' being paid thereout" In both cafes 
they are to be-jPud out of the land which is the fubjed of the 
devife. A devife to an individual after paying debts fee me d to 
me to mark the fame intent of charging the land in the hands of 
thedevifee, as a devife to an individual, the teftator’s debts being 
paid out. of the lan*d devifed. Accordingly I find, in the cafe of 
Baddclcy v. Lepphigwdf that v Mr. Juftice Wilmot, in giving the 
judgment of the Court, (Mr. Juftice Tates being prefent,) where 
copyhold tenements had been devifed without words of limitation 
to one filler, fhe paying thereout an annuity to another filler, fays 
thus : “ It is # objected that the teflator has exprefsly di reded 40/. a 
year to her filler Elizabeth to be paid thereout \ and it is urged that 
this is equivalent to making it payable out of the rents and profits; and 
I think it is fo («).” If then that be fo, though there be no fubftan- 
tial difference between Doe d. Palmer v. Richards and the prefent 
cafe, yet I am of opinion, that notwithftanding that determination 
the weight of authority obliges me to cbnclutie that Sifjily Carr 
took only an eftate for life. 

After hearing the opinion of the judges, the Houfe on the motion 
of the Lord Chancellor refolved, that the judgment of the Court 
of Exchequer Chamber ihould be reverfed, and the judgment of 
the Court of King’s Bench affirmed. 

(a) 3 Burr . 1541. 


M. Tattersall, Adminiftratrix of -W. .Tattersall, 

. v. Groote. 

JUDGMENT for the Defendant having been given in this cafe, .on 
J demurrer to an adion brought by the Plaintiff as adminiftratrix, 
for breach of a covenant entered into with , her inteftate, but 
broken fince his death [vide ante , p. 13.) a rule nifi was, obtained 
on a former day* to direct the prothonotary to tax the Defendant 
Ids cods, notwithftanding the Plaintiff fued in tl^e chara&er of admi- 
niftratrix. 

Shepherd Serjt. ffiewed caufe. In the 23 H. 8. c. 15. which 
gives cofts;to the Defendant tipon. a nonfuit or verdid in his favour, 
and in the 8 & 9 W» 3. c, xi. f 2. which gives him colls upon 
Vot. If. s **3 H ■ demurrer, 
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demurrer, executors are not named ; and the fame conftru&ion 
' has been put by the courts upon both ftatutes. The Plaintiff, 
therefore, is not liable to cofts upon a demurrer, unlefs where 
he would-be liable on a nonfuit cr verdid agivinft him. The 
principle on which -the courts have proceeded, is, that where a 
Plaintiff is under the necefiity of naming himfelf executor of 
admir.iftratcr, there he fhall not pay cofts j but if he might have 
brought the action in his own name, and -yet names himfelf 
executor or adminiftrator unneceffarily, he {hall pay them. Harris 
et Ux. v. Hanna , Caf. temp. Hard tv. 204. and Cackerill and Wife 
v. Kynajlon, 4 T. R. 277. In the prefent cafe it was impoffiblc 
for the Plaintiff to have brought this adion except in her charader 
of adminiftratrix ; for though the breach was fubfequent to the 
death of the inteftate, yet the terms of the, covenant under which 
the Plaintiff fues, only enable her to declare as adminiflratrix, 
#being a covenant between the parties for “ themielves, their exe- 
“ cutors, and adminiftrators.” 

Lens Serjt. in fupport of the rule. The mere circum fiance 
of the Plaintiff teipg under the necefiity of naming herfelf admi- 
niftratrix is not fufficient to exempt her from the payment of 

cofts. The caufe of adion arofe within her own time and her 

own knowledge ; and according to Lee J. in Harris v. Hatma t 
“ the rule is, that where the caufe of adion arifes after the tefta- 
tor’s death, the executor is liable for cofts, becaufe then he is 

fuppofed a fufficient judge of the caufe to found an adion.” 

So, in Jenkins and Wife v. Plume , 1 Salk,* 207. the court fay, “ it 
is only by conftruttion that an executor is out of the 23 H. 8. . 
and the reafon is, becaufe he is not privy to the original caufe of 
adion.” The lame dodrinc is recognifed in Bollard v. Spencer , 

7 T. K. 359. where Lord Kenyon obferves, that u the rule excufing 
executors from paying cofts is founded on this principle, that they 
are not fuppofed to beconufant of the real fituatiou of the teftator’s 
fairs.” 

Cur. adv. vult. 


On this day the opinion of the Court was delivered by 
Lord Eldon Gb. J. (who, after ilating the cafe, proceeded 
thus) : The ground on which this motion has been made is, that 
although the Plaintiff has fued in her charader op adminiflratrix, 
yet that fhe has fued upon a caufe of adion which accrued in her 
own time, namely, the refufa^ of the Defendant, after the death 

4 of 
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of the inteftate, to nominate an arbitrator. After looking into all 
the cafes, We are of opinion, that if the caufe of adion arofe in 
the time of the adminiftratrix, and if it was not abfolutely necef- 
fary for her to fue in her charader of adminiftratrix, the will be 
liable to colta. It is impoflible to deny, that among the great 
variety of cafes upon this'fubjed, and owing to the inclination of 
$be Court to narrow the indulgence given to executors and admi- 
niftrators in this refped, fomc cafes are to be found in which the 
fimple fad, that the caufe of adtion has arifen fubfequent to the 
death of the teftator or inteftate, has been held fuflicient to fuhjedt 
the executor or adminiftrator. to cofts. But on a' review of all the 
cafes, we think that the found dodrine to be colleded from them 
is, that if the executor or adminiftrator muft fue as fuch on the 
contrad made with the teftator or inteftate, hq is not liable to the 
payment of cofts, though the caufe of adion arofe after the death 
of the teftator or inteftate. This dodrine feems to be founded on 
the Adt of Parliament of which all the cafes are an expofition, 
namely the 23 H. 8. c. 15. Attending to the language of that 
Ad, perhaps vve may be authorized to fay, that .the found prin- 
ciple on which the exemption of the executors and adminiftrators 
refts. is not the degree of ignorance under which they may 
be fuppofed to He, but that the exemption founds itfelf on the 
defeription of the adions contained in the ftatute in which cofts 
are to be paid. The words are “ Any adion, bill, or plaint cf 
“ debt or covenant upon any efpecialty made to the Plaintiff or 
“ Flaintiffs, or upon 'any* contrad fuppofed to be made between the 
“ Plaintiff or Plaintiffs and any other perfn or perfons” The 
ftatute of 4 Jac, 1. c. 3. docs not carry the matter farther. The ex- 
pofuion of the early cafes fcemsi,to be, that if the contrad be not 
made with the executor or adminiftrator, blit with the teftator or 
inteftate whom they reprefent, then it is net an adion “ upon a 
contrad fuppofed to be made with the Plaintiff and any other 
perfon or perfons,” in the language of the Ad. Certainly the 
lubfequent cafes have gone to the extent of faying, that if the 
Plaintiff’ could have declared on the tranfadion as on a contrad 
made with himfelf, he fliall be liable to cofts, though he does 
unneceifarily deferibe himfelf executor or adminiftrator. In a 
cafe as early as 21 f ie. 1. Treborn v. Claybrook , Winch, yz. (rt)it is 
laid dbwn, “ that if executors are nonfuit or judgment given 
againft them uppn a verdid, they fliall not pay cofts within the 
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c-j II 8. or 4 Jac. for the*ftatute fpcaks of any contract cr fpgci- 
alty made with the Plaintiff, or between the Plaintiff and Defend- 
ant, and the executor brings an adlion upon the contrail of 
another.’'' So in Anon. I Vent. 9 2. the diftindlion taken is, that 
cofts /hall not be paid where the adlion is merely in right of the 
inteftate ; but where it is need Ids for the Plaintiff to name hanfelf 
executor or adminiftrator, there tljey fhall be paid. In Bigland v. 
Robiufon , 5 Salk . 105. it is laid down, that wherever an executor 
mult i’ue as fuch, as^.for inftance, 'where he brings debt on bond 
due to his teftator, he fhall not pay cofts. And in Perlman v. Cane , 
2 Ld. Raym. 1413. the fame do#rine was held, where a breach 
was alfigned in the time of the executor, the Court laying the 
bond was tire caufe of adlion, and the Plaintiff could not fuc but 
as executor. Again, in Nicholas v. Killjgrew , 1 Xd. Raym. 437. 
it was agreed, that it is not to any purpofe for a Plaintiff to name 
himfclf executor where he ought not fo to do, but that if he 
ground his adlion upon the fame contra# that was to the teftator, 
he lhall not pay cofts if he fail in the fuit. This diftin#ion 
faves whole all t ( he cafes where an executor could declare upon a 
converfion in his own time: in fuch cafe he {lands in the fituation 
of an afiignee, and the contra# may be confidered as made with 
himfelf. And it does feem to me, that this diftindtion is the true 
principle to be extra died from the three cafes in the Term Reports 
of Cocker ill and Wife v. Kynajlon , Goldtbwayte and Wife v. 
Petrie (<;), and Bollard and Wife v. Spencer. Perhaps it may he 
enough to refer generally to thefe cafes; the fubftance of which is 
well colledted in HullocP s Law of Cojls (/»), in the new edition of 
Bacon s Abridgement , by Gwillim , and in p. 349. of a new treatife 
on the Law of Executors end vldminijlrators , by a gentleman of 
Lincoln's Inn : c). Without dating it to he poflible to reconcile all 
the cafes, it is enough for us to lay, that .the dodlrine laft adopted 
proceeds -on the principle which I have now mentioned. The 
cafe, therefore, is reduced to this : it being admitted that the 
caufe of adlion arofe in the life of the adminiftratrix, could fhe de- 
clare on this contra# as made with herfelf ? We think that fire 
neceffarily named herfelf adminiftratrix, and that fhe is therefore 
not liable to the payment of *cofts. 

Per Curiam , Rule difeharged [d\ 

{*) 5 Term Rep 234. ' ({) From p. 173 to 199. 

(e) Roller's Law of Executors and Admintftraitrs . . 

' Vide tiiam Wilton Executrix v 'Humihv** ante, vcl* x. p, 44 5- 
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Da Costa v, Clarke* 

jgEPLEViN of a cow. The Defendant pleaded., iff, the gene- 
ral iflue non cepit:' 2dly, an -avowry that as leffee* of 
the locus in quo he diftrained the cow damage feafant : 
3dly, a cognizance as bailiff of one R. it., to whom he had 
he had underlet the locus in quo. After joining iflue on non cepit , 
the Plaintiff pleaded in bar to the avowry, “ that the faid field 
called Broad Field, containing divers, to wit, 100 acres, whereof 
the faid place.in which, SsV. was and is parcel as aforefaid from 
time whereof the mem'ory of man is not to the contrary of 
right hath been, and ought to have been, and dill of right ought 
to be open and common, in manner following ; that is to fay, 
open every third year, that is to fay, on or before the 15th day 
of October, when the corn was cut and carried off the fame for 
a long time, to wit, for three weeks and upwards j” and that 
before the faid time, when, Xdc. one /. B. was feifed in fee of a 
meffuage and two acres of land, with the appurtenances fituate at, 
Zdc. ; and that he and all thofe, whofe eftate he had and hath in 
the faid meffuage and land, with the appurtenances for the time 
being, from time whereof, Esfr. have ufed and been accuflomed to 

have, and of right ought to have for themfelves and their tenants, 

• * 

occupiers of the faid meffuage and land, with the appurtenances, 
common of paflure for all his and their commonable cows, levant 
Si? coucbant , on the faid meffuage and land, with the appurtenances 
in the faid field called Broad Field, of which the faid place, in 
which, tdc. is parcel, “ every third year when the fame was open, 

■T ! # 

and not fown and cultivated in manner aforefaid, ’ as to the faid 
meffuage and land, with the appurtenances appertaining; that the 
-faid I. B. dqmifed to the plaintiff from year to year; that by 
virtue of this deraife the Plaintiff became pofleffed of the faid 
meffuage and lands, with the appurtenances, and being fo poffeffed 
before the faid time when, &c. put the faid cow, being his com- 
monable cow, levant &couchant, on his faid meffuage and land, 
with the appurtenances, into the faid field, to ufe his common of 
paflure there, as it waslawful for him to do, “ the fame time and 
from thence until and at the taking of the fame as aforefaid, 
Vol. II* .«3 X * being 
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being when the faid field was and ought to be open, and common 
as aforefaid •;** that the cow was in the faid place in which, &e. 
parcel, &V. until Defendant of her own wrong, &c. And thfc, 
&c. wherefore, &c. To the cognizance a fimilar plea in bar 
was pleaded. The Defendant replied, that Broad Held ought to 
be open every third year, only whilft every part thereof has been 
unfown with corn or grain, ami not at any time after or whilft 
the fame or any part thereof hath been 1'own with corn or grain. 
This the Plaintiff traverfed in his rejoinder, and upon that point 
ilfue was joined. 

This caule was tried at the H r fnii njler fitt i n gs after Hilary term, 
before Lord Eldon , Ch. J. when a verdict was found for the 
Plaintiff. 

In Ea/lcr term Marjball Serjt. moved for a rule, tailing on the 
Plaintiff to (hew caufe why judgment lhoutd not he entered for 
the Defendant, non objlantc veredido: ift, becaufe- the prefeription 
as laid was uncertain, fince it was not (hewn how long before the 
15th of October the right of common w r as to commence, or how 
long after the three weeks it was to continue. On this point he 
cited Greene v. Berry , 2 Roll. Abr. 264, 5. Yin. Abr. tit. Prefer lp- 
tton , D. where a prefeription for copyholders to pay two years 
rent, or If, upon renewal, was held void for uncertainty ; and 
Allens cafe, ibid., where the fame was held of a prefeription to 
pay one penny, or thereabouts , for tithes ; alfo Selby v. Robinfon , 
2 T. R. 758. w here the cuftom alleged was for poor nccejfitous and 
indigent houfeholders to carry away rotten boughs in a chafe; and 
Broadbent v, Wilkes , Wilks, 360. (#) where the cuftpm was for the 
owners of certain pits to lay the coals and rubbifli near to fuch 
pits : 2dly, becaufe the prefeription for common was not conform- 
able to the cuftom alleged at Broad Field, and that the exercifc 
was not conformable to the prefeription; for the cuftom laid was 
that Broad Field is open every third year when the corn is cut 
and carried off, the common preferibed for was, when Broad Field 
is open and not Town and cultivated ; and the cxercifc was Rated 
to have been not during the three weeks when the corn was out 
and carried off, nor when the field was not Town or cultivated, 
but when Broad Field was open and common as aforefaid, 

A rule nift was granted ; which, having been enlarged to this 
iterm, BayleyBcryt. now ihewetl caufe. The cuftoms alleged in 

<<0 See aho the- cafe*- there collected by the learned Editor. 

LL the 
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-the cafes cited were pofitively uncertain. Uncertainty being made 
part of the cuflom, certainty was neceffarily excluded. But in 
this cafe, the words “ three weeks and upwards''’ are equivalent 
to “ three weeks at lead.” How much longer may depend upon 
many circumftances ; which circum fiances the Plaintiff is not 
bound to (late, fince it is unneceffary for a Plaintiff to (late more 
of a prefcription than will juftify himfclf. The queftion then will 
be, Whether, as the Plaintiff has dated that the field ought to be 
“ open and common for three weeks and upwards,” and that 
when the Plaintiffs cattle were put it was “ open and common as 
“ aforefaid,” the 'Court will not intend, after verdi£t and iffue 
taken upon a collateral point, that the cattle were put in during 
the three wcgks. Though thefe pleas might have been fuhjedt 
demurrer, yet the matter of a plea mull be taken mod favourably 
for the party pleading after iffue joined on a collateral point; and 
if it be doubtful in what manner words are to bs underftcod, they 
fhall be fo taken as to fupport the verdid. Stennet v. Hogg, 
i Saurid. 227. Bcdam v. Clcrkfon, 1 Ld. Raym. 123. Crowd cr 
v. Oldfield , 2 Ld. Raym. 1235. Avery v. Hook, Cowp. 8 2§. 

Lord Eldon, Ch. J. (flopping Marjhal on the other fide). 
We are of opinion, that the prefcription ftated is too uncertain, 
both with refped to its commencement and duration, to fupport the 
verdid. , The reafoning in fupport of the plea in bar would have 
been very ftroog, if the Plaintiff had averred that the cattle were 
put in within the three. weeks. But the words are, “ when the 
field was and ought to be open and common as aforefaid' 1 And 
we think that -Jthefe words mull refer to the three weeks and up- 
wards, and that they do not afeertain whether the cattle were put 
in during the three weeks, or. during that time which is included 
under the words “ and upwards.” And though the words for 
“ three weeks and upwards” are under a videlicet , yet if we coultf 
fuppofe them to be ftruck out, the averment would then be, that 
the field ought to be open on or before the 15th of OSlober , when 
the corn is cut and carried off the fame for a king tone, which 
without a qualification of the length, of time, would be too un* 
certain to be fupported. It alfo appears to us, that it is not fuffi- 
cicntly pointed out, when the eommon is to commence, fince it 
may happen that the corn may not be ait and carried before the 
15th of O&ober, or even before the end of three weeks after that 
•day, The Court will Infer almoft anything after verdift ; but we 

-■ * '■ • think 
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think in this cafe there can be no inference to uphold the allega- 
tions of the fpecial plea. 

Per Curiam, ' Rule abfolute. 
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Handcock v. Baker and three Others. 
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rpRESPASS for breaking the Plaintiffs dwelling-houfe, and affault- 
A ing him therein, and dragging him out of bed, and forcing 
him without cloaths out of his houfe along the public ftreet, and 
beating and imprilbning him without caufe. 

Two of the Defendants fuffered judgment by default, and the 
other two pleaded, ift, not guilty: 2 dly, that the Plaintiff in the 
faid dwelling-hou r e broke the peace and affaulted his wife, and 
purpofed to have felonioufly killed and {lain her, and was on the 
point of fo doing ; and that her life being in great danger {he 
cried murder and called for afiiftance j whereupon the Defend- 
ants, for the prefervation of the peace, and to prevent the Plaintiff 
from fo killing and flaying his wife, and committing the faid 
felony, endeavoured to enter by the door, and knocked thereat j 
and becaufe the fame was fattened, and there was reafonable caufe 
to prefume that the wife's life could not have been otherwife pre- 
ferred than by immediately breaking open the door and entering 
the faid dwelling-houfe, and they could not ptherwife obtain pof- 
feflion, they did for that purpofe break and enter the faid dwel- 
ling-houfe, and fomewhat break, t&c. doing as little damage as 
pofiiblc, and gently laid itands on the Plaintiff*, and prevented 
him from further affaulting and felonioufly killing and flaying his 
Jaid wife ; and for the fame purpofe and alfo for that of taking 
and delivering the Plaintiff to a conftable*, to be by 'him taken 
before a juftice, and dealt with according to law, kept and de- 
tained him a ftiort and reafonable time in that behalf, and becaufc 
he had not then proper and reafonable cloaths on him, took their 
hands off from him, and permitted him to enter a bed-chamber, 
and to remain there a reafonable time, that he might put on fuch 
cloaths, which he might have done j and becaufe he did not nor 
would fo do, but wholly refufed and went into bed there, and re- 
mained there at the end of' filch 'reafonable time, and would not 
quit the fame, although thereto requefted, the Defendants for the 

4 •, fame 
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fame purpofes as they fo kept and detained the Plaintiff as above- 
mentioned, there being then no reafonable ground for prefuming 
that he had changed his purpofe of further affaulting and felonioufly 
flaying his faid wife, entered the bed-chamber in order for thofe 
purpofes to take him therefrom, whereupon the Plaintiff affaulted 
and would have beat the faid Defendants if they had not defended 
themfelves, which they did, and if any damage happened to the 
Plaintiff it was occafioned by his own affauit, and the Defendants 
for the purpofes in that behalf aforefaid, gently laid hands upon 
the Plaintiff and took him from the bed and out of the dwelling- 
houfe along the public ftreets for a reafonable time, and kept and 
detained him for a fhort and reafonable time for thofe purpofes, 
till they could find a conilable, and as foon as they could find a 
conftable delivered him to the conflable for the purpofe in that 
behalf aforefaid. 

The Plaintiff replied de injuria fua propria , and by way of new 
affignment pleaded, that he fued out his writ and declared as 
well for the trefpaffes juftified, as alfo for that the Defendants at 
the times when, £sV. beat and ill-treated the Plaintiff with much 
greater violence and imprifoned him for a longer time than was 
neceffary and proper for any of the purpofes in the plea men- 
tioned. 

Iffue having been joined on the replication and new affignment, 
the caufe was tried before Grofe J. at the laft Spring aflizes for 
Norfolk , when the jury found for the Plaintiff on the general 
iffue, and for the defendants on the fpecial juftification. 

In Eajlcr term laft a rule Nift was obtained calling on the 
Defendants t< $ (hew caufe why the judgment for the Defendants 
on the fpecial juftification fhould nm be arrefted, and a verdid 
entered for the Plaintiff on Ihe general iffue, with is. damages. 
The cafe having ftood over till this term. 

Shepherd and Williams Serjts. now Chewed caufe, and contended 
that if the Defendants were juftified in entering the Plaintiff’s houfe 
and preventing him from killing his wife in the firft inftance, they 
were alfo juftified in taking the proper means to prevent him front 
accomplifhing that purpofe at any time while the fame intent con- 
tinued ; that after verdid, the allegation that “ there was no 
reafonable ground for prefuming that he had changed his purpofe of 
further affaulting and felonioufly flaying his faid wife” muft be taken 
to have been proved; they cited 9 Ed. 4. 26. h, Bro, Ab. tit. 
Trc/bafs. pi. 184. where to trcfpafs for affauit and imprifbnmcnt the 
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1800. Defendant pleaded, that the Plaintiff was lying in wait in the 
' ' J highway to rob the King’s fubje&s, that one Alice was riding on 

Hamhock f ame highway, againft whom the Plaintiff drew his fword and , 

ar^tiucc commanded her to deliver her purfe, whereupon fhe levied hue * 

Oihers. anc j cr y > t i iat t ) ie Defendant was riding there and heard the cry, 
and returned and took the Plaintiff, and bccaufe there were no- 
flocks in the vill he carried him to S. and there delivered him to 
the conftable; and the plea tvas held good -by the whole Court, 
and Moilc laid, if one fay tb me, “ See this man, I will certainly 
kill him,” in this cafe I may hold him fo that he do not kill the 
man, and this holding is no imprifonment (<*); they alfo referred to 
22 Ed. 4. 45. b. 1 RoL Ab. tit. Trefpafs , E. 4. where it is faid by 
Fairfax , “ If you fee two men fighting fo that one may perhaps 
kill the other, it is legal for you to part them and to pbt one in ycur 
houfe till his paflion be paffed.” 

Selion and Baylcy Serjts. in fupport of the rule obfervcd, that 
the cafes were dillinguifhable from the cafe in queftion, inafmuch 
as this was a cafe of interference between hufband and wife, the 
former of whom has to a certain extent the power of corre&ing 
the latter; that although ,thc Defendants, if they had feen the 
wife in actual danger, might perhaps have been juflified ; yet 
without any warrant or conftable they could not interfere by way 
of prevention, merely becaule the intention continued ; that the 
law has provided a remedy for the wife in cafe the hufband 
threaten to beat or to kill her ; fhe may either have a writ of /?//>- 
plicavit out of Chancery , F. K. B. 80. or. exhibit articles of the 
peace in the King s Bench ; that in this cafe it did not appear even 
that the wife was prefent at the time when the Plaintiff was taken* 
out of bed ; whereas it was neceflary for the Defendants to al- 
lege, not only that the Plaintiff had the intent but the power to 
kill his wife; and that in order to juftify the imprifonment, they 
fhould alfo have averred that the intention continued during 
the whole time in which the Plaintiff was detained by the De- 
fendants. 

Lord Eldon Ch. J. If the reafoning be good that a w ife ought 
to apply for affiftance to thole courts w'here the law has provided 
afliftance fot; her, it will equally apply to thefirft entry of the houfe 
by the Defendants, as to the fubfequent aflault and imprifonment 
which is ftated to have taken place in the bed- room* I think, 

{a) In that cafe it is alfo fa Id by Needham, ] mit to |>aol if he intends to do a felonioua 
41 In thefe cafts, fee may arrcil and com- ait.* 


however, 
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. " ; * 
however, that a wife is only bound to apply to thofe remedies, 

where it is probable that the injury to be apprehended will be pre- 
vented by fuch application. In this cafe the Plaintiff being about 
to commit a felony by killing and flaying his wife, the Defendants 
interfered by breaking and entering the houfe in order to prevent 
the execution of that intent : and “ for th.e fame purpofes,” that 
is, with a view to prevent the Plaintiff from killing and flaying 

his wife, they afterwards committed the injury complained of in 
* # 

the bed-room, into which they had permitted him to enter in 
order to put on neceflary clothes. It is dated that there war. no rea- 
fonable ground for prefuming that the Plaintiff had changed his 
purpofe ; and it is argued that it ought to have been averred that 
his purpofe adually continued : but if the preceding allegation 
be true, that the Defendants entered the bed-room for the fame 
purpofes for which they had prcvioufly entered the houfe, the 
latter allegation was unneceftary ; face the averment that it was 
for the fame purpofes fufficiently brought the queftion before the 
jury, Whether or not the Defendants entered the bed-chamber 
and detained the Plaintiff for the purpofe of preventing him 
from killing and flaying his wife? It is not difficult to conceive 
that under fomc circumftances it might be more efpecially the De- 
fendants’ duty to interfere in that manner. Suppofe A. endeavour 
to lay hold of B. who is in purfuit of C. with an intent to kill 
him, and B. thereupon ceafcs to purfue with the view of effecting 
Ills purpofe with more cunning, the ail of ceafmg to run, fo far 
from being evidence of an intention to defift from his purpofe, 
might afford ftrong evidence of an intention to proileute it with 
more died ; in which cafe the detention of B. would be 
juftilied. In this cafe the juiV were competent to confu’er whe- 
ther under all the circumftances of the cafe, including the prefence 
or abf'enee of the wife,* the Plaintiff got into bed with a view of 
more effedually executing his intent to kill his wife. In fad the 
jury have found that the Defendants kept and detained the Plain- 
tiff after he had gone into the bed-room for the ft me purpofes 
for which theyke.pt and detained him before. With refped to 
the averment which has been fuppofed to be neceflary, it is fuf- 
iicient to anlwer, that after verdict it muft be prefumed that every 
-thing is proved which is neceflary to fupport the verdid; and the 
jury have found that it was neceflary for the prefervation of the 
woman's life that the Defendants fhould do what they did. 
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1800. Heath J. I am of the fame opinion. It is a matter of .the 
' r "‘ J iaft confequence that it fhould be known upon what occafions by- 
v , ftanders may interfere to prevent felony {a). In the riots which 
•odlhrM t0 °k P' ace * n the year 17S0, this matter was much mifunderftood, 
Others. an( l a general perfuafion prevailed that no indifferent perfon could 
intecpofe without the authority of a magiftrate ; in confequence of 
which much mifchief was done, which might otherwife have been 
prevented. In this cafe the Defendants broke and entered the 
Plaintiff’s houfe in order to prevent the commifiion of murder, 
and that feems to have been admitted to be a good juftification. 
The only difpute therefore turns on the propriety of their con- 
dud towards the Plaintiff after they had fuffered him to go into 
the bed-room. Now I think that enough is dated in the j unifi- 
cation to fupport the verdid, fince the jury have thought that 
the condud of the Defendants was right. After verdid we may 
fuppofe any thing. We may fuppofe that the Plaintiff’s paffion 
continued, and that he again declared that he would kill his 
wife. 


(a ) Indeed there feems to be very high 
authority for the interference of private in 
dfciduals in cafes rf riot, though no felony 
be committed. The queftion underwent a 
very folemn difeuffion in 1597 (39 £/tz, at 
which time the country was in a very on- 
quiet date,) befoie all the judges in a cafe 
which is called ** Cafe of armes.” Pcpb, 
1 2 1 -» and is as follows: M Upon an afTem- 
** bly of all the juftices and barons at Ser- 
u jeants Inn this term, on Monday the 15th 
V day of April , upon this queftion moved 
* by Auderfvn Ch. J. of the Common 
*• Bench; Whether men may arm them* 
M fclves to fupprefs riots, rebellions, or to 
w refill enemies and to endeavour themfelves 
u to fupprefs or refill fuch diflurbers of 
* 4 the peace or quiet of the realm ? And 
•• upon good deliberation it was refohtd by 
M them all, that every juftice of peace, 
“ ftierifF and other n.iniAcr or otbtr fubjeB 
of ibtktng where fuch accident happen 
may do it 5 and to fortify this their refo* 
0 lotion, they perufed the ftatute of 2 ^3, 
3. which enafts, that none be to hardy, 
" as to come with force or bring force to 
"’any place in affray 01 the peace, nor to 
*' go or ride armed night nor day, unlefs 
" b* b« * Servant to the king in his pre- 
u fence, and the mini ft era of the king j n 
" ihe execution of his precepts, or of their 


1 ft office and thofe who are in their company 
M affifting them, nr upon cry made for we a 
t% pone to keep the peace , and this in fuch 
” places where accidents happen, upon tne 
“ penalty in the lame ftatute contained; 
“ thereby it appeareth that upon cry made 
M f° r weapons to keep the peace, every 
” man where fuch accidents happen for 
" breaking the peace, may by the law arm 
“ himfelf againft fucb evil-doers to keep 
44 the peace. But they take it to be the 
more difereet wayYor every one in fuch 
a cafe to attend and be aftiftant to the 
4 juftices, Ihe riffs, or other minifters of rbe 
“ king in the doing of it.” This cafe is 
fpoken of with approbation by the judges 
in the great cafe of Mejfengtr and others, 
76. and its principle is adopted by 
Hawkim in his pleas of the crown, lib. 1. 
r. 65. / 11. where he fays, " It hath been 
Holden that private perfons may arm them- 
felves in order to fapprefs a riot, from 
whence it feems clearly to follow that they 
may alfo make ufe of arms in the fopprefiing 
of it if there be a neceffity for fo doing ” 
he adds indeed, that if feems hazardous for 
private perfons to go fo far in common cafes, 
and that fuch violent methods feem only 
proper againft Arch riots as favour of re 
hellion, 
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'■ ■■ 

Rooke J. . I am of the feme 6pititon. y It is highly important 
that by- ftanders fhould kiiow;.whe.o ! 5 ,;.t^c^.;;J»% authotifed to inter- 
fere. In this cafe the life of the ,»^jr^|s;jln^j|nger from the .ad 
of the hufoand, The* Defendant^ ^^i^fbre y»crc juftified in 
breaking open the houfe, and doing 1 whajyyas neceffary Cor the 
preieryation of her life. Thef jury: -' ; fiadi.': •• that they have .done 
thb. "*■ '■ -' ■ ■- ;,v.. '■ /-V 

Chambre J.; There is a great difference between the right of a 
private perfon in cafes of intended felony and pf breach of the 
peace. It fs lawful for a private perfon to do any thing to pre- 
• vent the perpetration of afeleny. * In this cafe it is dated that the 
Plaintiff purpofed felonioufly to kill and flay his wife, to prevent 
which the Defendants interfered in the manner dated in the plea. 
The judifieation has been found by the verdid j and the Defend- 
ants therefore are entitled *to the judgment of the Court. 


265 


1800. 



Ha^dcock 


Bakcr 
and three 
Otlierr. 


Rule difeharged. 


Ward v. Harris. 


J*!> 1 ft. 


A 


ssvMPSir. The fird count of the declaration dated,, 
that whereas on, &c. at, is V. in confideration that the 
Plaintiff, at the fpecial indance and requeft of the Defend- 
ant then and there fold to the Defendant a certain borfe 
of the faid Plaintiff, at* and for z certain quantity of certain 
oil, to he therefore delivered by the faid Defendant to the faid 
Plaintiff within a certain time , which elapfed before the com- 
mencement of this fuit, and then and there delivered the faid 
borfe to the fald Defemlant, he \he fajd Defendant undertook and 
then and there faithfully promifed the faid Plaintiff to deliver the 
faid oil to the faid Plaintiff accordingly j -jet, the Defendant al- 
though .fiatli /iwt 'dethreped,- the /aid oil or any 

part thereof to" . faid - Plaihtiffi but hath hitherto wholly ne- 


The other count* were general, and non ajfumpftt was pleaded. 
The caufe was Ch. J. at the $ta|&g3 : 

afterjafi; Hilary term, and a verdid ^was found for the jE^aintiffi 
■■ : In ; Eafttf [ obtained a rule 
calling "fiikouU 

not be arrefted for the uncertainty of the declaration, * 


The declara- 
tion dated 
that in con- 
fideration 
that the 
Plaintiff had 
fold to the 
Defendant a 
certain borfe 
of the Plain- 
tiff, at and 
for a certain 
quantity of 
certain oil 9 
to be deli- 
vered within 
a certain time 9 
which had 
elapfed be- 
fore 1 be com- 
mencement 
of the fait, 
the Defend- 
ant promifed 
to deliver the 
faid oH ac- 
cordingly. 
Held well 
enough after 
verdid. 



C Asps IN f RINtf y; term 

Shepherd, arid Bay ley Serjts. (hewed caufe. Whatever might 
have been the fate of this declaration on fpecial demurrer, ’ftill it 
is well enough aftef verdid. Indeed if the objedion of uncer- 
tainty prevail in this inftance, it muft prevail in alimoft every ac- 
tion of ajfumpftt . It is true, that in trefpafs more certainty is 
requifite as to the thing demanded. But both Lord Mansfield 
and Tates], in Bertie v. Pickering et Ux. 4 Burr. 2455. obferved 
that the reafon of the diftindion is, that the Defendant in trefpafs 
may be able to juftify the taking. General Words are fufficient 
where the certainty lies within the Defendant’s notice, Con^ Dig. 

tit. Pleader. C. 2 ( 5 . Indeed in* this cafe, if the words of the de-- 

«■ ■ 

claration had been “ a certain quantity, to wit, fo many gallons, 
of certain oil, to Wit, of fuch a fort,” the declaration would clearly 
have been good. And although the omitting to fpecity the quan- 
tity and fpecies under a to wit, "might have been caufe of fpecial 
demurrer, yet after verdid, it muft be prefumed that the jury 
have afcertained thofe circumftances. Befides, the count is not 
particularly uncertain. For if the agreement had been that the 
Plaintiff (hould fell his horfe to the Defendant to be paid for in 

' . f ! ’ 

money without mentioning any price, the law would have im- 
plied, that the Defendant (hould pay as much money as the horfe was 
worth. So here the agreement being that the Plaintiff (hould fell 
his horfe to be paid for in oil, the law will imply that, the De- 
fendant ought to deliver fuch a quantity of oil as would amount 
to the value of the horfe, though he be at liberty to make up 
the amount in any fpecies of oil which he may think proper. 

Cockell «Serjt. contra obferved, that the Plaintiff profeffed to 
declare on a fpecial contrad, and yet had not fpecified what the 
terms of that contrad were ; that admitting this general mode of 
declaring to be good in the cafe ot a fale for money, yet that this 
wa$ not a fale but an exchange ; the commutation of goods for 
money being a fale, but the com mutation -of goods for goods being 
an exchange. . ; 2 Bl. Com . 446. ' 

Lord Eldon Ch. J. At the trial it appeared to me that it 
would be very difficult to fupport J this count. It is true that it 
makes a difference whether tbeobjedion be taken before or after 
verdidj but enthe beft confutation which Ibaye been able to 
give the cafe, it; ftrikes me t|tat fhe count fupported 

even after verdid. The paffage cited from Comment- 

aries amounts to no more than this, that exchange is not a fale, 

‘ * and 
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and fale is riot exchange, if the confideration of a contrad be 
goods, though? in one fenfe of the word this contrhd may be. 
called an exchange, yet in another fenfe it may be called a fale, * 
for it is not neceflary to a fale that; money (hould pafs. The 
declaration in this cafe dates, thaf the Plaintiff at the fpecial in- 
fiance and reqUeft of ,*he Defendant, fold to the Defendant a cer- 
tain horfe of the Plaintiff, but it does not date what the value of 
the horfe was, and I do not know that it is a term of fuch * a con- 
trad arifing by neceflary legal implication, that ‘the horfe was to 
b| fold' for its value!. The declaration proceeds, “ at and for a 
certain quantity of certain oil to be therefore delivered by the faid 
Defendant to theTaid Plaintiff within a certain time, which elapfed 
before the commencement of the fuit.” In the cafe of a fale for 
money, as, the law implies that fo much money (hall be paid as 
the # article is worth,* no difpute can arife concerning the quality 
of what is to be received, the quality of money being always the 
fame. I incline therefore to think it neceflary to exprefs value 
fome manner in fuch a contrad as this, where fomething other 
than money, is to be given for a commodity. Here, the value of- 
the horfe is not dated ; the value of the oil'is not dated, nor is 
any thing dated with refped to the quantity or quality of the 
oil. It appears tome, that the terms of the declaration leave it 
fo wholly uncertain what the. fpecial contrail was, that we cannot 
tell what we (hall intend it to have been. Enough does not ap- 
pear upon the declaration to enable us to fay what the contrad 
meant to be alleged mud be, as it would have appeared on the 
record if fome other averments had been put on that record, or 
as it mud Have been proved before a jury. This may have been 
a fpecial contrad that any quantity of any oil of the value of the 
horfe (hould be given for the horfe; it may have been a fpecial 
contrad, that a certain, fpecilic quantity of certain fpeci lied oil, 
not fo great or greater in value than the horfe (hould be given for 
the horfe : the real terms of the contrad may be different from 
either of thefe, and the proper damages may vary infinitely. I 
doubt whether this, after verdict, can be confidered as a contrad 
defectively dated. When if b "to be colleded from the record what 
fpecial ^tmd ; wai;'irifeknf f to be dated, the defed of the date- 
meat Oh the record, maf y be fupplted by intending proof before 
a jury j brit hefe ffierecord doesnotdate, any fpecial contrad, 
fo that I cari he : t$rtdftr ^what I |aflf intend as having been proved 

■: ... before 
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1800. before the jury. Upon the whole, it does not appear to me that 
l be declaration dates enough of any contrail.* m 
u v - Accordingly The Court made the rule abfolute for afrefting 

the judgment. But on the following day intimated that they 
wiflied to confider further of their opinion. H t - 

_ ^ \Z”. \ 1 

Lord Eldqn Ch. J. on this day faid — -My brothers Heathy 
Rooh t and Chambre are all of opinion, that the objedionS which, 
have been taken to this declaration cannot prevail after verdid. 
I yield to their* authority. 

Rule difcharged. 

• .. m 


July ift. Cowell, Adminiftrator of Cowell, v, .Edwards. 


It feem* that jk debit a rus ajfumpjit for money paid. 

Mico fure- John Cowell the Plaintiff’s inteftate having entered into a 
may 1 recover joint and feveral bond with feven other perfons, two of whom 
one of !he were principals and the five others as well as himfelf fure- 
othen hit ties, was together with his co-fureties called upon by the obli- 

aliquot pro* u ^ ■ ■ 

portion of gees to. pay the fum engaged for j the Defendant and two of the 
Iicy paW by other fureties paid each a part of that fum, but the prefent Plain- 
thfbontU inteftate paid the refidue. Upon this the Plaintiff ..confider* 

regard bring j ng t h e Defendant and one of the two fureties who had already 

had to the 0 ■ ... .. 7 

number of contributed as the only folvent fufeties, called upon them to pay 
though ’the their proportion and now brought this adion to recover from the 
the°priflc!pa[ Defendant fuch a fum of money, as when added to what had 
been already paid by him would make up one-third of the whole 
fum paid to the obligees, deducing only what ha^ been epn- 
iributed by the fourth furety not called upon at this time. 

The caufe was tried before Lord Eldon Ch. J. at the fittings 
after laft Eajler term, when the Plaintift* obtained a verdid: for a 
fixth of the whole fum paid, n$t allowing for the fum paid by 
the fourth furety, with liberty to move the Court to enter a 
verdid for the whole demand. • . ' 


and of ihe 
other fure- 
tits be nox 
proved. 


Lens Serjt. however qn the p#ti of the Defendant obtained a 
rule calling upon the •••why • 

fhoiild not be fet afide altogether arid a new trial be i^ad^vlle^ 
took tliefe objections $ that this adion could not be maintained at 
law by one # co-iurety again! another'} ftiat’#-.the..j^«^::COuld 
be maintained for one- fixth of tjf e whole fum engaged for, and 


. . s ^’ yy ■ il X vO j 
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which, under the ctrcumftances of the prefent cafe,* he infilled 1800. 
was all that could be recovered from the Defendant : yet, that the _ 
infolvency of the two principals and of the three other co-fureties Adminiflra- 
fhould have been proved in order to entitle the Plaintiff to the Cowli.l, 
prefent verdid. ^ * .* 

Shepherd and Vaughan Scrjts. were proceeding on this day to 
fhew caufe, and cited Deerhig v. Lord Winchelfea (a), when they 
were flopped by • 

The Court , who obferved that it might now perhaps be found 
toa late to hold that this action could not be maintained at law, 
though neither the infolvency ®f the principals or of any of the 
co-fureties were proved ; but that at all events the Plaintiff could 
not be entitled to recover at law more than one-fixth of the whole 
fum paid. • 

And Lord Eldon Ch. J. laid, that he had converfed with Lord 
Kenyon upon the fubjed, who was alfo of opinion that no more 
than an aliquot part of the whole, regard being had to the num- 
ber of co-fureties, could be recovered at law by the Defendant ; 
though if the infolvency of all the other parties were made crut, a 
larger proportion might be recovered in a qgurt of Equity. 

In confequence of thefe, intimations from the Court, and of an 
opinion thrown out by them that the matter mufl ultimately be 
carried into a court of Equity,* an offer was made by the De- 
fendant and acceded to by the other fide, to enter a nonfuit with- 
out cofls. 

Nota j Lord Eldon al/o added a doubt of his own. Whether a 
diflindion might not be made between holding that an adion at 
law is maintainable in the f ini pie cafe where there are but two fu- 
reties, or where the infolvency of all the fureties but two is ad- 
mitted, and the infolvency of the principal is admitted, and hold- 
ing it to be maintainable in a complicated cafe like the prefent, 
fuch infolvency being* neither adnrfttted nor proved, and where the 
Defendant after a verdid againfl him at law may flill remain- 
-liable to various fuits in Equity with each of his other co-fureties, 
and where the event of the action cannot deliver him from 
being liable to a multiplicity of other fuits * founded upon his 
charader as a co-furety, 

. (4) See the next cafe. 


4 A 


VOL, II. 



2JQ 

luOO. 


Ttb. 8th, 
x 7 

arid 

<**. become 
bound as 
iuretics for 
Z) in three 
Oparate 
bonds, and 
any one of 
them be com- 
pelled to pay 
the whole 
debt of the 
principal, 
the two 
others are 
compellable 
tb contribute 
inproportion 
to the penal- 
ties of their 
refpe&ive 

-bonds. 


CASES IN TRINITY TERM 


(The Reporters have been favoured with a Manufcript Note of 
the Cafe. of Deering v. 'Lord Winchelfea referred to in the pre- 
ceding argument.) 

(IN THE EXCHEQUER.) 

Sir Edward Deering v. The Earl of Winchelsea, 
Sir John Rous, and the Attorney-General, 

t ord Chief Baron Eyre (prefent Botham and Perryn Barons) 
delivered the opinion of the Court. 

Thomas Deering , younger brother of the Plaintiff, was ap- 
pointed in 1778 receiver of fines and forfeitures of the cuftoms 
of the outports, and entered into three bonds, each in the penalty 
of 4000/. with condition for duly accounting ; in one of which 
the Plaintiff joined as furety, in another Lord Winchelfea , and Sir 
John Rous in the .third. Thomas Deering became infolvent and 
left the country; the balance due to the crown was 6602/. iox. 8 d. 
part of which was levied on his effe&s, and when the hill was 
filed there was due 3883/. 14X. Biel, which was rather lefs than 
the penalty of each of the bonds. The bond in which the Plain- 
tiff had joined was put in fuit againft him, and judgment ob- 
tained. He filed his bill demanding contribution againft Lord 
Winchelfea and Sir John Rous, and praying an account of what 
was due to the crown and money levied on the Plaintiff (jfup- 
pofing execution to follow the judgment), and that Lord Win - 
chclfca and Sir John Rous might contribute to difeharge the debt 
of Thomas Deering as two of the fureties for that debt. The 
appointment, the three bon d$- and the judgment againft the 
Plaintiff, were in proof, and the balances were admitted by all 
parties. 

The Lord Chief Baron after Hating the cafe obferved, that con- 
tribution was refilled on two grounds ; firft, that there was no 
foundation for the demand in the nature of the contract between 
the parties, the counfel for the Ddendants eonfidering the title 
to contribution as arifing from contrail expreffed or implied; 
fecondly, that the condud of Sir Eduard Deering had deprived 
him of the benefit of any equity which he might have otherwife 
had againft the Defendants. 

n* 
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The Lord Chief Baron confidered the fecond obje&ion fir ft. 
The mifconduft imputed to Sir E. Deering was, that he had 
encouraged his brother in irregularities, and particularly in 
gaming, which had ruined him, and had done this knowing his 
iortune to be fuch that he could not fopport himfclf in his extrava- 
gances and faithfully account to the crown; that Sir E. Dccring 
was privy to his brother’s breaking through the orders given him 
to depoflt the money he received in a cheft under the key of the 
•comptroller. His Lordftiip obferved that this might be tiue, and 
certainly put Sir E. During in a point of view which made his 
demand indecorous ; but it had not been made out to the fat'u- 
fa&ion of the Court that this conftituted a defence. Mr. Mad- 
docks had ftated that the author of the lofs fhould not have con- 
tribution ; but ftated neither reafon nor authority to fupport 
the principle he urged. If thefe were circumftances which could 
work a difability in the Plaintiff to fupport his demand, it muft 
be on the maxim, M that a man muft come into a court of Equity 
with clean hands but general depravity is not fufficient. • It 
muft be pointed to the a£fc upon which the lofs ’arifes, and muft 
be in a legal fenfe the caufe of the lofs. In a moral fenfe Sir 
E. During might be the author of the lofs ; but in a legal fenfe 
Thomas During was the author ; and if the evil example of Sir 
E. During led him to it, yet this was not what a court of Juftice 
could take cognizance of. There might indeed be a cafe, in which 
a perfon might be in a legal fenfe the author of the lofs, and 
therefore not entitled *0 contribution ; as if a perfon on board a 
fhip was to bore a hole in the (hip, and in coufcquence of the 
diftrefs occafioned by this act it became neceffary to throw over- 
board his goods to fave the (hip.. This head of defence therefore 
. fails. The real point is, Whether there iliall kit? contribution by 
fureties in diftimft obligations ? 


1800. 


Deeri tio 


*v . 

The E*r! of 

Wl K C H F L - 
S E \ , &C» 


It is admitted, that if they bad all joined in one bond, for 
12,00 ol. there muft have been contribution (<?). But this is faid 
to be on the foundation of contract implied from their being par- 
ties in the fame engagement, and here the parties might be ftran- 
gers to each other. And it was ftated that no man could be 
called upon to contribute who is not a furety on the face of the 


(a) See Laytr v. Nd/on, l Vern. 45S. tribute. So where furety pays a debt and 
where it was held, that where one obligor has no counterbond, by cuitom of London 
that ia furety is fued alone, by cullom of he /hall maintain a&ion again!! the prin- 
London he /hall make his co-furetics con- 

3 


bond 



SJJt 

1S00. 

*i m — “-y — i id 

/Jr jlr i ng 

The Earl of 

Wi nchel*. 
r- r « , *Vc. 
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bond to which he is called to contribute. The point remains to 
be proved that contribution is founded on contract. If a view is 
taken of the cafes, it will appear that the bottom of contribu- 
tion is a fixed principle of juftice, and is not founded in con- 
trad [a). Contrad indeed may qualify it as in Swain v. Watt 9 
i Cb. Rep. 149. where three were bound for H. in an obligation, 
and agreed it H. failed to bear their refpedive parts. Two 
proved infolvent, the third paid the money, and one of the others 
becoming folvent, he was compelled to pay a third only -(^). 

There are in the Rcgijler , fo. 176. b. two writs of contribution, 
one, “ De contributions ficiemih inter cobeercdes the other, “ Dc 
fc'ffiiimcnio thefe are founded on the ftatute of Marlcbr'tdge , 
52 H. 3. c. 9, which enads, “ that if any inheritance whereof 
“ but one fuit is due delcends unto many heirs as unto parceners, 
“ vvhofo hath the cldcft part of the inheritance, Ihall do that one 
“ fuit for himfclf and fellows, and the other co-heirs fhall be corv- 
“ tributaries according to their portion for doing fuel) fuit. And 
“if many feoffees be flized of an inheritance whereof but one 
“ fuit is due, the* 1 Lord of the fee fhall have but that one fuit and 
“ fhall not exad of the faid inheritance but that one fuit as hath 
“ been ufed to be done before. And if thefe feoffees have no 
“ warrant or means, which ought to acquit them then all the 
“ feoffees according to their portion fhall be contributaries for 
“ doing the luit for them.” , The objed of the ftatute was to 
proted the inheritance from more than one fuit. The p<rovifion 
for contribution was an application of a principle 6f juftice. In 
Bilzb. N. B. 162. £. there is a writ of contribution where there 
are tenants in -common of a mill and one of them will not repair 
the mill, the other fhall have the writ to compel him to contri- 
bute to the repair. In the fame page Fitzherbert takes notice of 


(a) On indued of office t/ti.Ja. ifoed j £. his wife prayed, that as her parcener had 
to M. and £. his wife ter.ten.mts, who al- j taken the profits of other lands, flic fliouid 
leped that the father of £. was feized of the j be charged with iflues fro ram, and accord- 
lands and other lands which defeended to [ ingly judgment that M. and £. fliouid 
E. and A. now wife of £., between whom recover fro rata, 40 AJ. 14. Sec aifo Dam 
purparty was made and the land in queftion Grtjham'i Cafe, Moor, Cro, Elix. 506. 

allotted to the putparty of £., and fo -flic S. C. where by way of plea in abatement to 
held the land in purparty for other lands # a recognizance m chancery again ft ter-te- 
allotted for the purparty of A. and prayed nants, it was pleaded that the cognizor wa* 
aid of A. which was granted, and A. came feized of other Xoniumfortrtcogtuttonis faUx. 
not, but M. and E. came ; and ontSe matter (f) But fee Prttr v. Rich, 1 Cb. Rtf. -j j. 
judgment for the king and execution where two out of three fur e ties were coin- 
awarded, and that M. and E. Ihonld have pelled to -pay in moieties, the third being 
oyer fro rata, and as to the iffucs ’AT. and 1 infolvent. 


the 



IN THE FORTIETH YEAR OF GEORGE III. 473 

the writs of contribution between co-heirs, and 00 feoffees; and 1800. 
fuppofes that between feoffees the writ cannot be had without l” _v 

Peering 

•the agreement of all (a), and the writ in the redder (£) v - 
♦countenances the ide^; yet this teems contrary to the exprefs Wikchei.- 
provifion in the ftatute. In Sir Wm. Harbtt'i cafe, 3 Co. n.b, 
many cafes sue put of contribution at common law. The reafon 
.is, they are all in qttali jure , and as the law requires equality 
*tbey#hall equally bear the burthen. This is confidered as founded 
in equity ; contrad is not mentioned. The principle operates more 
clearly in a court of Equity than at law. At law th^ party is 
fdriven to an audita querela or Jcire facias to defeat the execution 
and compel execution to be taken againft all. There are more 
cafes of contribution in equity than at law. In Equity Ccfcs 
Abridged there is a firing under the title “ Contribution and 
Average. 1 ’ Another cafe at law occurred in'looking into Hargrave s 
Trafls in a treatife aferibed to Lord Hale on the prifage of wines. 

The King’s title is to one ton before the rnarft and one ton behind 
the mail. If there are different owners they may be compelled 
:ia the Exchequer Chamber to contribute (c). Contribution was 
confidered as following the accident on a general principle of equity 
In the Court in which we are now fitting. 

In the particular cafe of furetie 6 , it 16 admitted that one furety 
may compel another to contribute to' the debt for which they 
;are jointly bound. On what principle ? Can it be becaufe they 
are jointly bound? What if they are jointly and feverally bound? 

"What if feverally bound by the fame or different inftruments ? 

In every one of thefe cafes fureties have a common intereft and 
a common burthen. They ate bound as effe&ually quoad con- 
tribution as if bound in one inftrument, with this difference only, 
that the fums in each iirferument afeertain the proportions, whereas 
Ifthey were all joined in the fame engagement they mull all con- 
tribute equally. * 


(.e) Fiizhcrbert fcrrai only to (iy that if the repairaof bridge*, and the whole levied on 
one of the ftoffeet dot* the fuit voluntarily, the Jf>rd, the Court of fx chtftur on Englijh 
lir 'thtll not have contribution ; and the fla- bill for contribution, held that all thofe who 


rate farms not to havd^ been conftrueJ a* held any par* of the demefnes by purchafe 

having given the writ, but a remedy to l om the cto*n were liable to contribute, 

prevent oae bring dhlrained for. the whole. Rub y. Eari*r, Hard. 13.1. ; See alfo Cv/t 
See 3 Co. I b. 10 latt.l* extended. j dt LedJtn Bridge Sir W. jfevN, jyt, and 
(f) to. 177. tt pnsdifivi A- /tttamiUgm the cafe* coHeited from 77 *, Air. tit. Cut- 
fu/t d prtediaii, B,> C., D* *t & « nrm triiathn tmi Aw/igt. 

.*£*•*} « fade, (s' t. if) liargr«yt't taxufraSi, p. 

/<) There be : ng a charge on a manor for j 
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In tills cafe Sir A. Deering , Lord' Wlnchdfea % and Sir J. 
Rous were all bound that Thomas Deering fhould account [a). At 
l;nv all the bonds arc forfeited. The balance due might have 
been lb large as to take in all the bonds ; hut here the balance 
happens to be lels than the penalty of one. Which ought to 
pay ?' He on whom the crown calls muft pay to the crown.; but 


as between thcmfelves they are ht .aquali jurb y and fhall contri- 


bute. This principle is carried a great way in the cafe of three 


or more lurcties in 


a joint obligation; one being infolvent the 


third is obliged to contribute a full moiety. .This circumftance 
and the poffibility of being made liable to the whole has probably 
produced feveral bonds. But this does not touch the principle 
of contribution where all are bound as. fureties for the fame 


perfon. 

There is an inftance in the civil law of average, where part of & 
cargo is thrown overboard to fave the veffel, Show . Pari. CaJ\ 19. 
Moor, 297. The maxim applied is qui fentil commodum /entire 
debet ct onus . In the cafe of average there is no contrad exprefs 
or implied, nor any privity in an ordinary fenfe. This ilievys 
that contribution is founded on equality and cftablilhed by the law 
of all nations. 


There is no difficulty in afeertaining the proportions in which 
the parties ought to contribute. The penalties of the bonds as- 
certain the proportions. 

The decree pronounced was, that it beiftg admitted by the 
Attorney General and all parties that the balance due was 3SS5 A 
14J. 8 \d. the Plaintiff Sir E. Deering and the Defendants the 
Earl of Winchclfea and Sir /. Rous ought to contribute in equal 
fliares to the payment thereof, and that they do accordingly pay 
each 1294/. 1 1 s. ()%d. and on payment .the Attorney General 
to acknowledge faiisfadion on the record of the judgment againft 
the Plaintiff and the two bonds entered-into by the Earl of Win- 
chelfea and Sir / Rous To be delivered up. 

This being a cafe which the Court con fide red as not favourable 
to Sir E Deering and a cafe of difficulty, they did not think fit to 
give him cofts. 


•(«) See the claofe in 33 ft. g, e , 3 9./ go n Ed. 2. Rot. t 1* the bsrons of the Ex- 
.at to efjsual charging of lands liable to the chiquer were commanded by writ. to appor- 
'hing’s debts. Sir Tbomaj Ceti/’i cafe, tion among parceners a certain debt dire 
7 Co. 20. 6 . Prtm<-ofe v Brom'ey, 1 Atk.fo from their ancettor to the king. Madox 
and Si t Dtnm's O'CarreV scafr, Ami Ur, 6 1 ' Rift. Extb/qutr, 6 $j. 

.(b) In the cafe of Alan dt QharUttr, Trin. { 
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"Perkins Adminiflratpr v. Petit. 


2 75 


1800. 


July zd. 


A rule Nj/i was obtained on a former day for leave to amend A fcWtfa- 
a fcirc f acids againfc bail in error by the record of the re- bai if "'not 
cognizance; the amendment propofedwas the infertion of the ^mcndtdby 
«cofts of the verdidt. * tfceiscordoi 

r the reccgm* 

Shepherd Serjt. (hewed caufe and infilled that the Court would * aace * 

•not allow this amendment (4), the effedt of which might be to 
'falfify the plea. of md tie l record though true when pleaded. 

Buchfon v. Ho/kins, Salk. 52. 2 Lord Raym. 1060. S. C.- Vavafor 

v. Bade, Salk. 52. Htllier v. J Fro/?, 1 Str. 401. ; he admitted 
•that two cafes are referred to in 2 Lord Raym. 1060. where it was 
allowed, but obferved that there it was before plea pleaded. 

Cocked (Serjt. in fupport of the rule relied on Sweetland v. 

Beczley , Barnes , 4. where the Court permitted a feire facias 
againft bail to be amended after ifl'ue joined cfn ml del record. 

Hi obferved, that though it had not been <very ufual to allow 
fuch an amendment as againft bail to the original adtion, yet 
the reafon on which it had been refufed probably was that they 
might not thereby be prevented from furrendering the principal, 
whereas bail in error cannot furrender the principal, but muft pay 
the debt. 

• * 

The Court took till this day to confider of the cafe, when Lord 
Eldon Ch. J. /aid, — We have no doubt of the power of the 
Court to amend a fcirc facias againft bail, but as it does not ap- 
pear to have been the modern* pradiice to permit amendments in 
cafes of this kind, we think the bail in this cafe ought not to 
be taken by furprife. ’At the /am e time we defire that our re- 
fufal to amend may not be drawn into precedent, fince after 
this notice we (hall npt think ourfel,ves bound to abftain from 
exercifing the power of granting thefe amendments ii\ future. 

Per Curiam \ Rule difeharged. 

(«) Vid* Tidd't Pr . AT. B* 831, ed* i. tofijj* ed, a* and z SttU*s Pr , C. J 3 , 64. 1798# 


% 

On the firft day of this term ,Mr. Baron Charnbr^ who had 
during the vacation been I$r. Juftice Buller 

in this Courts took h,is ; • 



Robert 



CASES IN TRINITY TERM. 

Robert Graham of the Inner Temple Efq. Attorney General 
to his Royal Highnefs the Prince of Wales t fucceeded him in 
the Court of Exchequer and was knighted. 

Arthur Onflow of the Middle Temple Efq. was called to the 
honourable degree of Seijeant at law in the courfe of this term. 
The motto on his rings and on thofe of Mr. Baron Graham 
who was called to this degree at the fame time, was, “ Et pla~ 
citum lati componitc ftedusl' 


TUT. END Of TRINITY TERM* 



i8oo. 


C A S E S . 

ARGUED and DETERMINED 

IN THE 

Court of COM MONPLEAS 

« 

IN 

Michaelmas Term, 

In the Forty-firfl Year of the Reign of George III. 


Whitfield v. Savage. 


Nov t 7th; 


T his was an a&io* fot money had and received, which came with a 
on to be tried before Lord Eldon Ch. J. at the Guildhall commodate 
fittings after lafl? Trinity term. s - ! e , nt , him 

° ^ a bill drawn 

The circumftances of the cafe were as follow : a perfon of the by 

• r upon and ac- 

name of Dibdin being in want of 50 1. applied to the Plaintiff for ce P te ^ j|y c. 
the loan of that fum, who gave him a bill for 55 /. 6 s . drawn fc£i$ of hi* 
by himfelf upon one Thornton , and accepted by the latter. Thorn - j?. rndorfed*’ 
ton had effe&s of the Plaintiff in his hands to the amount of the bill. . u j° " ho 
Dibdin indorfed the bill to the Defendant from whom he received over; the 

before 

the full amount, and the Defendant indorfed it over, to another the bill be. 
perfon. The day before the bill became due Dibdin took 50/. ^ S ' 

in part payment of his debt to the Plaintiff, but foon after he had 
paid it into his hands, the Plaintiff in the prefence of Dibdin be*- hearing that 
ing informe 4 that Thornton the acceptor was become infolvent, gave s.\ 

check for the 

amount of the bill and lent him with it to D, to enable him to pay the bill when due: four days after 
that time A. learning that payment had not been demanded, defired D . not to pay the bill, as no notice 
of non-payment had been given by the holder and ofiVred to indemnify hint ; notwithftanding this I>. 
afterwards paid the bill ; held* lit, that />. paid the bill in his own wrong ; 2 dly» that A, was entitled 
to recover back the money paid into the hands of •/>, by Zk, in an aflion for money had and received, 

Vdl.IL 4C .. laid, 
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aBco. laid, “ that it would bis of no ufe for -him to keep libdtiir* 
K money as he fhould not like the bill to be returned upoa him 

’ Hl ^ ,ELn }j e therefore gave to Dibdtn a check on his banker for jo /. (being 
bwiiGi!.. f ljm w hich lie had juft before received of him) defiring hiYn 
*to take it to the Defendant : Dibdin accordingly ’gaver the check 
*o the Defendant together with 5/. 6 s. <of his own, to enable 
him to provide for the bill, telling him that Thornton had become 
infolvent, and was gone off. Four days after the bill had be- 
come due, the Plaintiff having learnt from the Defendant that 
payment of the bill had not been demanded, defired him not to 
pay it as no notice had been given by the holder of its non-pay- 
ment, and at the feme lime promifed to indemnify the Defendant 
agaloft the confequences of a refufal. Soon after this the bill was 
brought to the Defendant who paid it nptwithftandiug the cau- 
tion he had received from the Plaintiff; whereupon the latter 
brought this a&ion to recover the 50/. paid to the Defendant to 
enable him to provide for the bill. The jury found a verdift for 
the, whole amount. 

' Shepherd Serjt, now moved for a rule to fhevv caufe why this 

verdict fhould not be fet afide Snd a nonfuit be entered ; con- 
tending, ift, that in this cafe the Plaintiff had waved his right 
to notice from the holder of non-payment by the acceptor; inaf- 
much as he hud depofited the amount of the bill in the hands of 
the indorfer for the purpofe of enahling him io difeharge it, in 
contemplation of the inability of the acceptor fo to do ; that it 
was clear that the drawer might wave his right to notice, by pro- 
mifing the holder to pay the bill fubfequent to the time of its 
becoming due; and for the fame reafon he might wave it by an 
antecedent promile, for that it the drawer do any thing from 
which the holder may infer that he does not mean to require 
notice, the notice is difpenfed with ; that it is not neceffary that 
the holder fhould give notice of non-payment by the acceptor, 
for the acceptor himfelf may do it; that a notice before the bill 
becomes due, that it will not be paid when due, is tantamount 
to a notice after the bill has become due, that it was 
not paid when due ; and that the Plaintiff in this cafe before the 
bill became due was fo fully fatis-fied that it would not be paid 
when due, that he depofited the amount .with the indorfer and 
• thereby evinced that he did not require notice j that the indorfer 
thereby became a truftee for the holder, and. would, not therefore 
have been juftified in returning the money, for that when goods 
or money are depofited by J, with B. for the benefit of C. 


nnon 
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upon a precedent confideration, the depofit is not revocable, 
though in cafes where the depofit is made without a precedent 
coniideratiori it is ; Clark'' s cafe, 2 Leon, 30,31. Dyer, 49. and 
Alderjbn v. Temple, 4 Bur . 2239. Per Lord Mansfield ; 2dly, 
That this adion could not be maintained by the prefent Plaintiff 
who had advanced nothing, the money paid into the hands of the 
Defendant being in fad the money of Dibdin ; for the check for 
50/. was nothing more than a return of the money previoufly 
paid by Dibdin to the Plaintiff, and was .paid to the Defendant 
by Dibdin $ hand. 

Lord Eldon Ch. J. In this cafe the acceptor having had ef- 
feds of the drawer in his hands, it mull be taken as clear that 
notice of non-payment was primS facie neceffary. Thornton the 
acceptor was* firfl liable, and in cafe of the Defendant being 
called upon as indorfer he had a right to call upon Dibdin the 
prior indorfer and upon the Plaintiff as drawer. Had Dibdin 
been really an indorfer only he would have had the fame right 
to call upon the Plaintiff, but as the bill was given to him merely 
:for his accommodation he had no fuch claim. Notwithfffnd- 
ing .the infolvency of the acceptor, the .law required that if 
•the bill were not paid when due, notice of non-payment fbould 
be given. On the day before the bill became due the Plaintiff 
told Dibdin that from the nature of the acceptor’s circumftanceg 
'there was reafon to apprehend the bill might be returned upon 
<bim, and in order to prevent that from taking place defired him 
•to carry .the check for 56 1 . to the Defendant. On that tranfadion, 
without more, it appeared to me impoffible lor the Defendant to 
contend that becaufe the Plaintiff put money into his hands 
a priori to pay the bill in cafe a due demand thereof ihould be 
made ; that he was therefore authorized to pay it whether a due 



Whitfiu tt 
*r/. 

Saitace. 


.demand thould be madj; or not: admitting however that the ad 
•of the Plaintiff in fending the money before the bill became due 
amounted to an authority to pay whenever a demand fhould be 
made, provided nothing intervened, yet as the. Plaintiff before any 
demand had been made, and after the holder had been guilty of 
laches, exprefsly cautioned the Defendant not to apply the money 
:in payment of the bill, it feems to me that the Defendant, paid 
at in his own wrong. The ottjed' of the Plaintiff in putting the 
money into the Defendant’s hands was to proted him in cafe the 
latter duly paid the bill, and he did this under an impreffion that 

7 * both 
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1800. both the Defendant and himfelf were liable; but circmnftances 
having decided that neither were liable, he had a right to fay 

Whitfield 0 # • 

that the money ftlould not be applied in payment of. the bill and 
that it remained in the Defendant’s hands for his own ufe. It has 
been argued .from the cale in Burrow , that if money be paid into 
the hands of A. for the ufe of B, on a precedent confideration, 
that- payment cannot be countermanded ; and I agree to the 
truth of this propofition, provided fuch payment conftitute A. a 
holder for the ufe of B. at all events. But in a cafe like this, 
where money is paid by the drawer into the hands [of an in- 
dorfer, for the indemnity both of the indorfee and drawer, the 
queftion is, Whether it be not paid for the ufe of the holder fo 
long as he (hall have a right to demand ir, and when he has no 
longer any right to demand it, that is, when the holder has been 
guilty of laches, then for the ufe of the drawer? In the prefent 
inftance, the Plaintiff not only cautioned the Defendant again ft 
paying the bill becaufe it was overdue without notice, but offered 
to indemnify the Defendant againft the confequence of contcfting 

r 

the queftion with the holder. Could then the holder have reco- 
vered either againft the 1 Plaintiff or Defendant ? The acceptor hav- 
ing had cffeifts of the drawer in his hands, and the infolvency of 
the former not being fufficicnt to difpenfe with the neceflity of 
notice, it is clear that he could not. With refpedt to the fecond 
objection, that this a&ion for money had and received ought to 
have been brought by Dibdin inftcad of the prefent Plaintiff, it 
appears to me that the a&ion is well brought* for the/e reafons. 
The night before the bill became due the Plaintiff feat the money 
in difpute to the Defendant ; it was the Plaintiff therefore that 
advanced it. It is true indeed, that Dibdin being the perfon 
liable in confidence before either the Plaintiff or Defendant, had 
previoufly put 50 1. into the Plaintiff’s hands; but as the money 
in difpute was, actually lent by the Plaintiff to the Defendant, the 
former had a right to call upon the latter to reftore it to him. As 
between the Plaintiff and Defendant the money may beconfidered 
as advanced by the Plaintiff : and in what manner the Plaintiff 
and Dibdin might fettle between themfelves does not concern this 
Defendant. I ftiould think, as having actually advanced it, he had 
a right to recover it, even if after flie recovery he held it as a 
truftee for Dibdin. In contemplation of law the Plaintiff has loft 
the value of his clients in the hands of the acceptor; and it. is 

! 4 • on 
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on that principle that notice of non-payment is required. In 1800. 
contemplation of law he muil ultimately have been the lofer by v '~ u— 
the failureof the acceptor. He therefore depofited the money v. 
with the Defendant to anfwcr the biH if dulydemandcd. -But SAVACe ’ 
when the holder was no longer entitled to enforce payment of 
• the bill, the money fo depdfited muft be corifidered as remaining 
in the Defendant’s hands for the ufe of the Plaintiff, and the De- 
fendant having taken upon himfeif to difpofe of that money in 
payment of the bill, after notice to abllain from fo doing, and 
after an offer of indemnity,. is in law liable to anfwefto the Plain- 
niff for the amount. . * . 

Heath and Rocke J$. (abfente Chambrc J ) concurring ; 

Sbcpberdiook nothing by his motion. 


Wilson qai tam v. Gilbert., Clerk. aw. ,o:h. 


T ufts was an adtfon for non-refidence. In the Declaration the 
parilh was defcribed as Saint Ethclburg. At the trial evidcpce 
•was given on the part of the Defendant to (hew that the real name 
was Saint Etbelburga. Upon this Cbambre J. before whom the caufe 
was tried at the Guildhall fittings after laft Trinity term, nonfuited 
•the Plaintiff. 


In an sftion 
for non -reft~ 
dence the pa~ 
rlih wa» 
fl vied in the 
declaration 
Saint Ethel- 
burg 1 evi- 
dence that 
the real name 


Cockell Serjt. now moved to fet thar nonfuit afide and have a 'Etbelburga ^ 
new trial, contending that the names of Saint Ethclburg and Saint 
Etbelburga were the fame; and that indeed the name in the declar- 
ation was fufficiently well ftated, inafmuch as in Maitland ' s HijL of 


London (a) the parifti was ftyled Saint Ethclburg , and in Eton's The- 
fauruSy p. 333. Saint Ethdburge, which is idemfonans with Ethclburg . 

The Court obferved, that Saint Ethclburg, and Saint Etbelburga 
might be diftiadt Saints . , the one male and the other female ; but 
Jthat at any rate, the nonfuit, being right according to the evidence 
•given at the trial, ought not now to be difturbed ; particularly in 
-this kind of a&ion. 

Cockell took nothing by his motion. 


.{a) Maitland fays that it was fo called Etbelburga. Uot Stjmettr fays that St»w 
•from being dedicated to Etbtlburge, vol. 2. himfeif catli the church the church of Saint 
p, 1098. In Stt'ui’e Survey tf Leaden, by EtbeiSurgb , virgin) which fays Seymour, 
Stiype, vol. 1. hook a. -c. 6. p. 99. the '•ftems to be-a miftake, Ihe being a widow; but 
.church is called the pariih church of Saint he does not notice the variance in the nsm*. 
-Elbeibarge, virgin: but* table df benefac* Neartbeutl, in his Hifi.ef Louden, p. 557, 
tori to the church aint} pope of the paiifltof ftyles the church the church of Saint Ethel- 
'Saint Etbelburga, i* there inferted. In Stem's in eg, fo celled ftoai iM dedication to Ethsl- 
■Snfvty, by Stymenr, vol. l. p. 361. book a. burga, In Bacon’ 1 Liber Regie, p. 567. the 
C.5, the parilh is called Saint Etbelburga, "nameis Saint Etbelburga. 

.and the churchthe jwriJh church of Saint _ 

Vyiif&u.. - -4 a 
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nth. Davies and Others, Affignees of Shivers a Bankrupt, 

v . Chippendale. 



If a Defend- 
ant be holden 
to bail under 
a judged or- 
der, a m arc- 
rial fadl being 
concealed 
from the 
judge, which 
would prob- 
ably have in- 
duced him to 
refufe the or- 
der, the 
Court will on 
application 
difeharge the 
Defendant, 
even though 
there was a 
fufficictit affi- 
davit of 
debt, inde- 
pendent of 
the older. 

But they will 
not difeharge 
him from a 
detainer 
lodged again 11 
him by a 
third perfon 
while in 
cuftody under 
the judge's 
order. 


T he Defendant in this cafe having been holden ta bail under a 
judged order for 5000/. and upwards, .at the fuit of Shiver t 
the Bankrupt on the 26th of September laft, a detainer was lodged 
againft him on the 8th of November following for 1300 /. at the 
fuit of the Affignees. 

‘ On a former day in this term a rule nifi was obtained for 
-difeharging the Defendant from the original arreft upon an affidavit, 
ftatlhg that a fettlement of accounts had taken place between the 
Bankrupt and the Defendant, anti that the formerhad given to 
the latter a receipt in full of all demands : and becaufe this cir- 
cumftance was not difclofed to the learned Judge at the time when 
the order was applied for, the Court made the yule abfolute for 
difeharging the Defendant, though it was contended by Bay ley 
Serjt. that the original affidavit of debt was fufficient, independent of 
the order, and that no affidavit to contradict it could be admitted, 
for which the cafe of Smith v. Frafer , 1 BL 192. was cited. 

After this Beji Serjt. obtained another rule nifi for difeharging 
the Defendant from the detainer at the fuit of the Affignees ; and 
on this day contended, that as the order upon which the original 
arreft was made had been difeharged by the court, the Defend- 
ant never was legally in cuftody under that arreft, and that con- 
fequently the detainer which was lodged againft the Defendant 
while in fuch illegal cuftody could not be f'upported. He cited 
a cafe in 1 Sellons Profit, p. 586. in the Appendix; ed. 1792, 
where a Defendant having been afrefted upon procefs which had 
expired and detained by a continuance of the fame procefs, was 
difeharged by the Court becaufe the original arreft was illegal. 

The Court were of opinion that the authority cited was not ap- 
plicable to the cafe of a Plaintifflodging a detainer againft a De- 
fendant in cuftody at the fuit of a ftranger ; that whatever might 
be the cafe with refpeft to the Plaintiff who made the original ar- 
reft, it would occafion extreme inconvenience if a third perfon 
were to be put under the neceffiey of examining into the validity 
of the cuftody of the Defendant before he lodged his detainer.; 
that the affignees of a bankrupt were to this purpofe to be don- 
fidered as {hangers to the original arreft ; and that independent 
of thefe confiderations the original arreft was not Void fince it was 

.14 made 
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made under the order of a judge, which order was good at the 1800. 
time of the arreft, though the Court for particular reafons had D ']^ 7 ln d 
fince thought proper to difcharge it. Othw* 

* Rule difeharged. Chifpek- 


Singleton and Others, Affignees of Howell, ,v, aw. nth. 

Butler. 


np his was an action for money had and received. 

At the trial before Lord Eldon Ch. J. at the Guildhall 
fittings after laft Trinity term the following cafe was proved : The 
Defendant having drawn a bill of exchange on Howell the bank- 
rupt, dated tile ift of March 1796, payable to his own order 
three months after date, it was accepted by Howell , and indorfed 
by the Defendant to his bankers. On the ad of Junc y which was 
two days before the bill would become due as it was originally 
drawn, Howell came to the Defendant and told him that in con- 
sequence of feveral hqufes having failed he had loft large fuml of 
money, and his bills had been returned upon him-; and he in- 
formed the Defendant as his friend (but informed no other perlon 
thereof ) that his affairs were bad, and would not pay above 10 i. 
in the pound. Upon this the Defendant faid that Howell muft 
pay his bill, and that if he would, he the Defendant would be fe- 
curity to Howell's creditors for fo much as the eftate ihould pro- 
duce if they agreed to a* compofition. Howell accordingly paid 
the bill, and on the 5th of June became bankrupt. It alfo ap- 
peared that the date of the bill had been altered from the ift to 
the 2 ift of March , and that the time of payment had been altered 
from three months after date fo two months after date. There 
Was no evidence however to fhew by whom this , alteration was 
made, or that the Defendant had any knowledge of it, but the 
circumft ances of the cafe rather afforded a prefumption that be did 
not. His Lordfhip obferved to the jury that this Was a bargain for 
a fraudulent preference, the confideration of which Was of no 
value ; that the circumftance of the bankrupt having called Upon 
the Defendant tw& days before the bill became due, and after 
difclofmg his fituation having accede to the lI>efei^ant-i offeri af- 
forded ftrong ground for them to infer, fraud, aftd'ihat the in- 
ference of fratld as far as related to the bankrupt was rather 
ftrengthened by the alteration which had taken phtee in the date 
; ' V s , ■■■ am J 


The acceptor 
of a bill of 
exchange two 
ciays before 
theexpiratioa 
of ihe time 
for which 
the bill was 
originally 
draw uncalled 

upon the in* 
dorfer and 
informed him 
privately that 
he was info)- 
vent ; the in- 
dorfer infifted 
on being 
paid the 
amountofthe 
bill, offering 
at the fame 
time to be- 
come fecurity 
to the credi- 
tors for fo 
much as the 
eftate fhould 
produce, 
whereupon 
the acceptor 
paid it, and 
four days 
after became 
bankrupt; 
it alfo ap- 
peared that 
the bill had 
been altered 
fo as to snake 
it fall due 
before this 
tranfa&ion, 
but withoi t 
the Defend* 
ant’s know- 
ledge. Held 
that this' was 
fufficitnt 
proof of frau- 
dulent pre- 
ference to de- 
feat the pay- 
ment of the 
bill. 
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1800. and time of payment of the bill. The jury found a verdid for 
’ -v ■* ^ pj a j nt jg* s f or the amount of the money received by the Defend- 

»Sikcm?tom v * 

and Others ant OD the bill. 

tr. '• - • • f ■■ '■ - ‘ 

iButl«r. Shepherd Serjt. no, W moved for a rule.eailing on the Tlaintifl® 
to (hew caufe why there fliould not be a new trial, .contending 
;that the preference given to the Defendant was not voluntary, in* 
afnuich as the Defendant had infilled on having the bill paid, 
and that it was not neceffary there fliould be any threats of legal 
procefs to rebut the prefumplion of fraudulent preference. He 
cited Smith v. Payne , 6 T. R. 152. where a fecurity .given to a 
creditor by a debtor* at the mere ioftance of the former, but with- 
out any threats of an arreft, was held valid, though the debtor 
■ himfelf informed the creditor of the bad flotation of his affairs. 

Lord Eldon Gh# J. having dated the cafe to the Court with his 
directions thereupon, declared bimfelf of the fame opinion which 
he gave at the trial, and diftinguUhed this from the cafe of Smith 
v. Payne , becaufe there the creditor came to the debtor, and the 
fecurity was taken fpr a debt adtually due. 

Heathy Rookc t znd. Chambre % Js. concurring with his Lordfliip. 

. Shepherd took nothing by his motion. 


.'Nw. 1 r.ti 


Morris v. Langdale. 


im aDedar*. A ction on the cafe for defamation. The declaration Hated, 
rition for c« t ^ al w h ereas a t t he time of fpeakiog synd publishing the fe- 

deral falfe, fcandalous, and malicious words hereinaftei mentioned, 
the Plaintiff was and for a long time tb wit fcfc before then had 
been a jobber or dealer in the public funds or fecurities of this king- 
dom , commonly called the facks , to a great amount or value ; and 
the Plaintiff had been for all that time as fuch jobber or dealer in 
the laid funds or flocks asaforefaid accuftomed lawfully -to .contract % 
aqd had from time to time lawfully contracted with divers perfons 
for the purchafe ‘and fale of divers (hares and interefts in the Paid 
flocks or funds, to be delivered arid transferred as well immediate- 
ly as at future days from the times of making fuch contracts, by 
means of which &id trafficking and exchanging of his property in 

fulfilled his # ■ - ■ ; ■ , . \ 

centrals in refpeft cf the faid flocks or fundi ; in confequencfi of w hich divers perfons refnftd ;to fulfil 
their contracts with him, ( fpecifyitig ihecontratfs,) and be was presented from fulfilling*!* contraS* with 
other perfons. Held, that it did not fufficiently appear either that the words were fpoken of lawful con- 
t rads, or that, the Plaintiff was a lawful jobber or dealer in the funds ; and ihn the dediritlofl wa» there, 
tore bad. «%• Whether it can be listed as fpecial damage that divers perfons refufed to fulfil their 
comrafts w;:h the Plaintiff, fincc he might recover a compcnfation by aftion* if the con tracts were 
lawful. 9 

Hi . 


.Hinder rhe 
Plaintiff 
Hated that he 
was ajobber 
or dealer in 
the funds, 
and as fuch 
had been ac* 
vCuftomed 
lawfully to 
contraft; 
thdt the De- 
fendant (aid 
of him, as 
fuch jobber 
or dealer, 
“He is a lame 
duck;” 
.meaning that 
he had not 
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the laid funds or flocks and other the ways and means aforefaid he 1 800. 
the faid Plaintiff had acquired and was daily from time to time ac- 
quiring great profits and emoluments to the comfortable fupport of v. 
ititnfelf and his family, and to the great inereafe of his riches at b fc. 

And whereas the faid Plaintiff had at all times conduced himfelf 
with great pun&uality and fidelity in fulfilling his contra&s relating 
to the faid public funds orftocks, and until the /peaking artd pub- 
lifhingof the faid falfe fcandalous and malicious words hereinafter 
mentioned, never had been infolvent or was fufpe£ted of infolven- 
cy, or of not fulfilling or of not being able to fulfill bis contra&s 
and engagements as fuch jobber or dealer in the faid (locks or funds 
or otherwife, to witat &c. Neverthelefs the faid Defendant well 
knowing the premites but falfely and malicioufly devifing, con- 
triving, and intending to injure the faid Plaintiff in his good name, 
credit, and reputation, and alfo as fuch jobber or dealer in the faid 
flocks or funds as aforefaid, and to bring him the faid Plaintiff into 
great fcandal, difrepute, and miftruft athongft all his neighbours 
and other the fubje&s of our faid Sovereign Lord the King, to 
whom he was known on &c. at &c. in a certaiq difeourfe which the 
faid Plaintiff then there had at a certain place there called the Stock 
Exchange, the fame being a place where brokers and jobbers in the 
faid flocks or funds ufually meet and tranfaft their bufinefs, with 
one Benjamin Mqfon of and concerning the faid John , as fuch 
-jobber or dealer in the faid Rocks or funds as aforefaid, falfely and 
malicioufly faid, fpoke, and publiflied to the faid Benjamin Mafon 
Jn his prefence, and .hearing of and concerning the faid Plaintiff as 
fuch jobber or dealer in the faid Rocks or funds as aforefaid, thefc 
■falfe, teandaTous, and malicious words following (that is to lay) 

** He (meaning the faid Plaintiff) is a lame duck (meaning that 
the faid Plaintiff had not fulfilled his contracts in refpe<R of the 
faid flocks or funds). • 

There was another count which only varied from the above, by 
Rating ‘that the words were fpoken in a converfation with divprs 
other fubjedls of thjs realm; and that the words were "Morris is 
, a lame duck (<?).” 

The declaration by way of fpecial damage then averred that 
certain perlons ' (.naming tbemf had .refuted to JaJfit their con- 
tracts with the Plaintiff ffpecifying the contra&s) in.coafequence 
of the wordsdjpoken. ** By reaftm whereof the plaintiff had not 

{») Tfo tkird and fixth counts ebty ere here fitted, *s none of the others cane in 
<|oalltM KtjMn this demurer. 

Vol* II. 4.E only 
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only loft great gains which he would otherwife have acquired hy 
the fulfilment of the (aid contrails, but had alfo been greatly 
hindered from fulfilling his contracts made with divers other 
perfons in refped of the faid flocks or funds, and had been greatly 
embarafled in his laid employment, and had been for a long time 
to wit &c. prevented from following the fame, by being in con- 
fequence of the faid words publickly .reported, announced, polled, 
and confidered at the faid Stock Exchange and elfewhere as a per- 
fon unable to perform his contrads in, regard to the faid flocks or 
funds, fo that very many perfons to wit, (naming them) and 
others not only refuted to fulfill their contrads in regard to the 
faid flocks or funds before then made with the Plaintiff, but alfo to 
have any farther dealings in the faid flocks or funds with him. By 
reafon whereof the Plaintiff had loft great fums of money, &c. and 
had been put to great expence, &c, and was much injured in his 
credit and employment,” &c. 

To thefe counts the Defendant pleaded aRionem non “ becaufe 
the faid Plaintiff at the faid fcveral times of fpeaking and publishing 
the faid feveral fuppofed words in thefe counts mentioned had not 
fulfilled his contrads in refped of the faid flocks of funds. And 
this, &c. Wherefore,” &c. 

The Plaintiff demurred f'pecially to the above plea, ** for that the 
faid Defendant hath not fhewn or difclofed an.y particular contrad 
or contrails of the faid Plaintiff in refped of the faid flocks or 
funds which the faid Plaintiff had not fulfilled as aforefaid, nor 
hath the faid Defendant fhewn or difclofed'whut fuch contrads or 
contrad were or was or with whom made or in what manner 
the fame were or was broken by the faid Plaintiff, 'and alfo for 
that the faid Defendant hath not in or by his faid plea fet forth 
any day time and place when or where the faid feveral fads alleged 
by him in that plea againft the faid Plaintiff or any of them hap- 
pened, and alfo for that the faid Defendant hath fet forth the 

* 

charges and allegations in that plea contained in fo general and 


uncertain a manner that the faid Plaintiff cannot know what par- 
ticular fads the faid Defendant wHl attempt to eftabliih by evi- 
dence on the trial of this caufe, in fuppprt of the matters alleged 
in the fame plea; and therefore the laid Plaintiff cannot be pre- 
pared to difprove or anfwer the fame or fafely take iffire thereon, 
and for that the faid plea is in various other refpeds uncertain , 
defed^ve inefficient and informal.” 

Shepherd Serjt. in fupport of jhe demurrer, relied on y Anfon v. 
Stuart , 1 Term Rep, 748. and Newman v. Bayley cited therein and 

q *' * 
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alfo in i WtUianis Sounder 241. in noth , and obferved that the . 
rule laid down in Underwood v. Parks , 2 Str. 1200. that the truth 
of the words muft be pleaded was exprefsly faid to be found- 
ed ill this principle, that “ the Plaintiff might come prepared to 1 
defend himfelf;” which principle would be utterly defeated if the 
truth of the words were allowed to be given in* evidence under 
a plea fo general as the prefent. 

Clayton Serjt. contra , obferved, that if the Court fhould deter- 
mine that it was neceffary for the Defendant to allege all the cir- 
cumftances of time and place, and the particular perfons with 
whom the contrails broken by the Plaintiff w ere made, it would 
introduce extreme prolixity on t the pleadings; but he infilled that 
at all events the declaration was bad, for that the trade concerning 
which the Plaintiff complained that the words were fpoken, had 
been declared illegal by the 7 Geo.* 2. c. 8.; the title of which ait is, 
“An ait to prevent the infamous praiticeof flock-jobbing,” and the 
preamble of which fpeaks of the fame trade as “ the wicked per- 
nicious and deftruitive praitice of flock-jobbing”; that although it 
might be true that a perfon as a jobber, in flocks <night make cer- 
tain contrails which were not illegal, yet as the ait had treated 
flock-jobbing eo nomine as illegal, the plaintiff was bound to fhew 
that the words in queflion were fpoken of fuch contrails as were 
legal and might have been enforced ; he alfo contended that the 
■ innuendo in the declaration which Rated the words to mean “ that 
the Plaintiff had not fulfilled bis contracts in refpeil of the faid 
flocks or funds,” was "touch too vague and general, and not war- 
ranted by the preceding colloqium , it being the province of an 
innuendo to explain only and not to enlarge. Rex v. Grecpc y 
2 Salk. 513. 

Shepherd in reply argued, that it was clear from the very ait of 
parliament which had been cited, that all jobbing in the funds 
was not illegal,* finee certain forts of flock-jobbing were recog- 
nized by the ail itfelf, and that it could not therefore be neceffary 
for the plaintiff to aver that the trade which he carried on was 
legal, for that' the Court would not prefume that it was other wife ; 
that if it were neceffary to make fuch averment in the prefent cafe 
the Plaintiff had done it by fiaiing»that he as fuch jobber had been 


1800. 


Morris 


'V. 

A N G I J A L P . 


ace uftorned lawfully to contract ; that the innuendo which explained 
the words muft alfo neceffarily relate to lawful contra&s,. finee the 
very word “contrail” imports legality; that the words were 
alleged fo fyc fpoken of the r iaintiff as fuch jobber or dealer , and it 

■’ v. V ' / . • had 
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1806. liad before been averred that as fuch jobber x>r deafer he was 
accu Homed to make lawful contrads ; and that with refped to the 

Morris - # 

•v. generality of the words “ hit contract* *s the objed of an innuendo 
AwoDAtE. . g Qn jy t0 eX pj a j Q lae^nijag of ambiguous words, and not to 

introduce any fpecific allegation, if the meaning ofithe words to 
be explained be general* the innuendo tmiftbt general alfo. 

Cur, adv. vult. 


On this day the opinion of the Court was delivered by 
Lord Eldon, Ch. J., who afterdating the pleadings proceeded 
as follows — In fupport of the demurrer to the pica it has been very 
firongly argued* that in conference of its generality the Plaintiff 
muff proceed to trial at the hazard of being able to produce evi- 
dence applicable to every contrad which he ever made. The 
©bjedion was then taken, that the Plaintiff had not ftated a fufficieut 
caufe pf adion. We are all of opinion, that the innuendo u mean- 
ing that the faid Plaintiff was incapable of fulfilling his contrads in 
refped of the laid flocks or funds’* does not neceffarily import that 
heVas incapable.of fulfilling his legal contrads, notwithftanding the 
argument that the word “ contrad’’ ex vi termini imports legality. 
The declaration Hates, that the plaintiff as a jobber or dealer in the 
public funds or flocks, had been accuftomed lawfully to contrad, 
but it is notaverred what kind of jobber or dealer he Was. We do^ 
not confider a jobber or dealer in the funds as a known trader and 
. having a charader as fuch. My Brother Heath has indeed re- 
moved from my mind theimpreffion which ft had at firft received, 
viz. that a jobber or dealer in the funds was always to be con- 
fidered as a culpable perfon* by fhewtng the neceffity of fuch 
perfons. for the accommodation of the market; yet that circum- 
flance will not obviate the objedionthat all the ads of parliament 
confider flock jobbers as of two fpecies, viz. that which is called 
the infamous pradice offiock-jobbing and that, which is honed. 
The infamous pradice is that in which a man enters into thofe en- 

' 4! * 

gagements refpeding the public funds which are prohibited by the 
ad of parliament. The honefi pradice is that in which a maa 
engages for the purchafe or fale of flock whereof the vendor is 
poffefied at the time. In this <jafe no averment hjwbcen intro- 
duced diflinguifhing of which fpecies the Plaintiff was*- true 
^ at ^ as averrc ^ ^at as fuch jobber or dealcrhe was accuftomed 
lawfully to contrad, but this amounts to no more than faying, 
that he had entered into feme lawful £ontrad$,and^ 

5 
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that he may not aa fuch jobber or dealer have entered into fome 1800. 

which were unlawful. It was contended, that engagements con- 

i 0 Morris 

trary\ to* law are not contrails. I anfwer, that in the language of the v, 
ad*of parliament they are treated as contracts : and the ad points LA '‘ CDA, ' ^ • 
out the diftindion between contrads which are lawful and con- 
tracts which are unlawful. The innuendo therefore which explains 
the words “ lame duck” to mean that the Plaintiff has not fulfilled 
his. contrads, may apply equally to lawful or unlawful contrads; 
and confequently no fpecial damage can be faid to have arifen 
from words which may importan accufation that the Plaintiff has 
not done that which the law prohibits. Another doubt has arifen 
in the mind of the Court, whether the fpecial damage has been fo 
laid as to fupjiort the adion, even fuppofing a jobber or dealer in 
the funds to be a known trader. A great part of the fpecial da- 
mage confifts in an allegation that other perfons did not perform 
their lawful contrads with him. Now if the Plaintiff has fuftained 
any damage in confequence of the refufal of any perfons to per- 
form their lawful contrads with him, it is damage which may 
be compcnfated in adions brought by the Plaintiff againft thofe 
perfons : and the law fuppofes that in fuch adions the Plaintiff 
would receive a full indemnity.* Perhaps indeed that part of the 
declaration in which the Plaintiff complains, that he had been pre- 
vented from performing hiscontradls with other perfons, might be 
fufficient to iupport the a diion. Independent however of this lat- 
ter confideration refpeding the -defedt in Rating the fpecial da- 
mage, we are of ophuon that the third and fixth counts of the 
declaration are bad. 

The Court however gave leave to amend. 

Doe oil the Dcmlfe of John Planner and Catherine N*Vm 1 8th* 
his Wife v. Scudamore. 

* 

/-r-nis was an ejectment to recover the poffeffion of a meffuage Devife to 
A and lands deferibed in the declaration, which came on to tefta/or’T 
be tried at. the I aft afiizes for BedfordJJrire, when a verdidt was • 

found for the Plaintiffs - fubjed to the opinion of the Court on a 
cafe in fubftance as follows. death to 

Thomas Lane on the 9th of March 179 2, by his will duly heir’s and 
executed, deviled as follows : ** I give and devife my mefftlfcge or 

forvivc and 

outlive the fa id G. L . bet rot otherwife, and in cafe (he (hall die in the lifetime of the faid G, L then 
to G t* bta heirs and ii-ffigns for i* , 'tr.— Held thafthe devife to C* £. was a contingent remainder; 
and barred by a recovery I u Aired by (*.£• 

Voi» II. 


tenement 
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tenement and farm called Buckingham-hall with the lands and ap- 
purtenances thereunto belonging and all other my real eftate what- 
soever fituate lying and being in the pariihes of Higham Gobiais 
Pulloxhill and Barton or elfewhere in the county of Bedford unto 
and to the ufe of my brother George Bane of the city of Canterbury 
and his afligns for and during the term of his natural life without 
impeachment of wafte, and from and immediately after his death 
then I give and devife the fame unto and to the ufe of my amiable 
friend Catherine Benger (niece to Mrs. Mary Shindicr of Burgate - 
Street Canterbi/t y and who at this time lives with me and fuper- 
intends the management of my family) her heirs and afligns for 
ever in cafe {he the faid Catherine Benger (hall furvive and outlive 
my faid brother but not otherwife j and in cafe the faid Catherine 
Benger {hall die in the lifetime of my faid -brother then and in fucli 
cafe 1 give and devife my faid rnefl'uage farm lands and real eflate 
in the faid county of Bedford unto and to the ufe of my bro- 
ther George Lane his heirs and afligns for ever.” In March 1793 
the c faid Thomas Lane died without having altered or revoked his 
faid will, leaving the faid George Lane , his brother, and heir at 
law, him furviving, who thereupon entered on the eftate fo de- 
vifed, being the premifes in queftion. In Trinity term 1793 the 
faid George Lane levied a fine fur conuzancc dc droit come ceo, fc tc. 
with proclamations of the premifes in queftion, and declared the 
ajfe of the faid fine to himfelf in fee. On the 15th December 1796 
the faid George Lane , by his will duly executed, deviled the faid 
premifes to Edouard Scudamore the Defendant in fee ; and in 
November 1799 the laid George Lane died in poflelfion of the pre- 
mifes, without having altered or revoked his faid will. On the 
2 bth May 1 79 ^ the faid Catherine t Benger made an adlual entry 
Upon the premifes in queftion, being within five years after the 
levying the faid fine, and for the purpofe of avoiding the fame. 
Catherine Benger afterwards married John Planner, and on the 
17th of January 1800, before the bringing of this ejeament, the 
faid John and Catherine Planner, the leffors of the Plaintiff, made 
an adual entry on the faid premifes. 

The queftion. for the opinion of the Court was. Whether the 
leffors of the Plaintiff were intitled to recover? If they were, the 
verdia was to ftand, but if riot, a verdia to -be entered for the 
Defendant. 

Williams Serjt. for the Ieffor of the Plaintiff. I contend that the 
fine levied by George Lane, -the tenant for life, did not bar the 

_ ' ^ eftate 
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eftate devifed to Catherine Benger. It may clearly be colle&ed 
from the will, that it was the intention of the tcftator to give his 
eftate to C \ Benger in cafe Ihe furvived his brother; for it is 
npt to be fuppofed that in limiting an eftate for life to his brother, 
he could have intended to give him the power of defeating the 
immediate devife over to C. Benger'. If therefore this intention be 
clear the Court will give it effed, provided that can be done with- 
out militating againft any known rule of law. Now this intent 
may be effe&uated either by confulering the devife to C. Benger as 
a veiled remainder fubjed to be devefted upon a condition fubfe- 
quent ; or by con fi dering it as an executory devife. ift, The 
words, “ In cafe (he the laid C. Bengtr (hall furvive and out*live my 
faid brother but not otherwife,” may be confidered as a condition 
fubfequent. In Sir John Robinfon v. Comyns , Caf. temp. Talb. 164. 
R. Shijfield devifed his lands to the ufe of Defendant and his heirs 
in truft for payment of his debts, and afterwards in truft for his 
grand-daughter Mary (the Plaintiffs late wife) and the heirs of her 
body, remainder to the Defendant and his right heirs, upon con- 
dition that he fliould marry the teftator’s grand-daughter. The 
grand-daughter refufed to marry the Defendant, and having mar- 
ried the Plaintiff joined with her liufband in fuffering a recovery 
of the premifes. Lord Chancellor Talbot obferved, that one ques- 
tion was, Whether the condition annexed to the Defendant’s re- 
mainder was a condition precedent or fubfequent ? and as to that 
he was inclined to think it a condition fubfequent ; faying, “ There 
are no technical wbrds to diftinguilh conditions precedent and 
fubfequent ; but the fame words may indifferently make either, 
according to the intent of the perfon who creates it.” The reafon- 
-ing of Lord Talbot applies ftror.gly to this cafe; and he colledcd 
the intent of the tcftator from the whole will. Here the intent of 
the teftator to make the condition a condition fubfequent very- 
plainly appears. The limitation to C. Bengtr is immediate; and 
then follow the words by which the condition is created. Lord 
Ch. J. Willcs in jlchnicy v. Vernon, IVilles 156. obferves, “ I know 
of no words that cither in a will or deed ncceffarily make a con- 
dition precedent : but the fame words will either make a condition 
precedent or fubfequent accordipg to the nature of the thing and 
the intent of the parties.” • Provided the intent be clear the caie of 
Edwards v. Hammond , 3 Lev. 132. may be cited to (hew -that a 
devife like tbeprefent may be conftrued to be a veiled remainder, 
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fubjed to be devefted by a. condition fubfequent. In that cafe a 
copyholder furrendered to the ufe of himfelf for life, and after- 
wards to the ufe of his eldeft fon and his heirs, if he Ihould live to 
the age of twenty-one years, provided and on condition that if he 
{hould die before twenty- one, that then it ihould remain to the 
furrenderor and his heirs j and the Court held that it was an im- 
mediate furrender to the eldeft fon, fubjed to be defeated by con- 
dition fubfequent, if he did not attain tweuty-one ; and compared , 
the cafe to Springe v. Cafar , Sir W. Jones , 389. 1 Rol. Ab. 415. 

pi. 1 2. where a fine was levied to the ufe of A. and his heirs, if 
IS. did not pay him 10/. on the 10th of September , and if B. did 
pay it, to the ufe of A. for life, remainder to B. and his heirs, 
and it was held that an eftate in fee veiled immediately in A. 
fubjed to be devefted by the payment afterwards. The words 
“ and not other-wife” added at the end of the devile to C. Benger 
can fcarceiy be fuppofed to alter the nature of . the condition, lince 
the^ import nothing more than what might have been implied 
without them. It tnay be faid that if this dodrinebe well founded 
it would have equally applied to the cafe of Blanket v. Holmes , 1 Lev. 
n. Sir T. Ray. 28. S. C. [a) where the devife was to Thomas 
the eldeft fon for life, and if he died without ififue living at the 
time of his death, to Leonard another fon and his heirs, but if 
Thomas had ifiue living at his death that then the fee Ihould re- 
main to the right heirs of Thomas for ever. But it may he ob- 
ferved that the condition upon which the eftate to Leonard depend- 
ed preceded the limitation of that eftate, whjeh efiate could not be 
intended to veil until the death of Thomas without ilTae, whereas 
in the prefent cafe an immediate eftate is limited in terms to 
G. Benger, which eftate is made by fubfequent words to depend on 
a contingency that might well happen after the veiling of the eftate. 
idly, Suppofmg that this devile is not to be confide red as a veiled 
remainder with a condition fubfequent, I contend that it may be 
conftiued to' be an executory devife. G. Lane the tenant for life, 
with the ultimate revet lion in fee, was the heir at Jaw of the 
devifor. The devife therefore is to be* confidered in the fame 
light as if the deVifor had faid, “ If G. Lane my heir at law Ihall 
die in the -life of C. Benger t then 1 give an eftate to C. Benger in 
fee”; which would unquefttQnahiy have created an executory 
devile in fee to C. Benger. it was a rule of law long before the 
.cafe of Blanket v. Holmes , that a devife to the heir at law is void. 
Camden v. Gierke, Hob. 30. indeed it was fo held at common la W: 


(") lsu. 47. s. e. i Ktb. 29. n S : s. c. 
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YorLord Bacon fays, “ Claufula vel difpofttio inutilis are faid when 
the a£l or the Words do work or exprefs no more than the law by 
intendment would have fupplicd ; and therefore the doubling or 
iterating of that and no more which the conceit of the law doth in 
a fort prevent and pre-occupate is reputed nugation.” Bacon s 
Maxim's of the Law , Reg. 21. And the rule has been held equally 
to apply to a devife of a reverfion as of an eftate in pofieflion. 
Thus where a man devifed land to his wife for life remainder to 
f S. his next heir in*fee, it was held that the heir (liould be in of 
the reverfion by defeent^ and not of the remainder by devife. 
Prejlon v. Hohttcs , I Rol. Abr. 626. ( 1 ) pi. 2 . Suppofe in this cafe 
that C.Btngcr had died in the lifetime of G. Lane, and the latter 
had been fued on the bond of his anceftor, is it pofiible to contend 
that he could have pleaded riens per defeent f IV is true that in this 
cafe there is a devife to G. Lane for life: but fince the eftate fo de- 
vifed is nothing more than G. Lane would have taken had no de- 
vife to him been made, the devife to him muft be confidered in law 
as void altogether j and the devife to C. Benger muft be confidered 
as if the preceding limitation to G: Lane were (truck out of the 
will. In this view of the cafe the devife to G. Benger would (land 
as a devife to her in fee in cafe fhe furvived the teftator’s heir at 
law, which would be a clear executory devife. Where A. devifed 
to his eldeft fon in fee, upon condition that if he paid not 20/. t© 
the fecond fon and daughter, the land (hould be to the fecond fon 
and daughter and their heirs, it was refolved that “ the firft devife 
to the eldeft fon and his heirs, being no more than the law gives, 
is void ; and it is btit a'future devife to the fecond fon and daughter 
upon the -eldeft fon’s default of payment : and the cafe is no other 
.but as if one had devifed that if his eldeft fon did not pay all 
legacies that his lands fhould^ be to the legatees.” Haytifwortb v. 
Pretty , Cro. Eliz. 833. 919. It is further eftabliihed by the cafes of 
Kent v. Harpoole % i Vent. 306. PoUexfen y 9 2 . S. C. Sir T. Jcr.es , 
76, S. G. (4) and Hooker v. Hooker , Caf. temp. Hardwicke , 13. 
that if the ultimate reverfion in-fee coifles upon the tenant for life, 
•the life eftate' is merged, and an' eftate in fee is immediately exe- 
cuted id him ; the confequence of which is that all contingent re- 
mainders depending on tht eftate for life are barred. Now as the 
reverfion in fee was deviled to G. Lane as well as an eftate for life, 
an eftate in fee was executed in him immediately on the death of 
the devifor j and it is clear that if G. Lane took a fee immediately 
on the death of the devifor, the devife to C. Benger muft have 

" («) 3 tfrf, jot?; rji.'S. C.' * 
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J>een an executory devife. In both the lad-mentioned cafes Lewu 

Bowles' cafe, 1 1 Co. 79. was cited to (hew that the lifc-eflate and 

* 

the reverfion in fee though united to certain purpofcs, might open 
upon the happening of the contingency, fo as to let in the remain* 
der ; but the Court was of a contrary opinion ; and iudeed the 
dodtrine in Lewis Bowles' cafe is not very intelligible. In the cafe 
of Plunket v. Holmes before referred to it is tiue the devife to 
Leonard was conftrued to be a contingent remainder: as to which 
it mud be obferved, that this cafe (lauds alone oppofed to all the 
above principles and authorities, and feems to have proceeded on 
the do&rine in Lewis Bowles' cafe j and it may be added, that the 
decifion of Plunket v. Hdmes has been much doubted by vety 
great lawyer^ 

Bayley Serjt. contra was flopped by the Court. 

Lord Eldon Ch. J. There can be 116 doubt that if this be a 
contingent remainder it will have been deftroyed by the operation 
of the fine, but if it be a veiled remainder or an executory devife 
no fuch effect will have taken place. In my opinion the devife of 
the fee to C. Benger is contingent, and the devife of the fee to 
G. Lane is contingfent alfo. This is not like the cafes laft cited 
•by my Brother Williams , particularly of Hooker v. Hooker ; there 
the eftate being limited to A. for life, and after his death to B. the 
heir at law of A. for life, and then without any eftate to preferve 
contingent remainders to the firft and other Tons of B. in tail, re- 
verfion to A. in fee, A. died, in conference ‘ of which the re- 
verfion in fee, which was parcel of the inheritance, defeended on B. 
and the queftion was. Whether his life eftate Vas thereby merged f 
The Court there held that it was merged, and that the contingent 
remainders never came into exiftence, the patticular eftate on 
which they depended having determ.’ ned before the contingency 
had taken place. If I underftand the reafoning on which the cafe 
of Plunket v. Holmes proceeds, it is this, that a patticular eftate 
was there given to the heir at law, which was an eftate of freehold 
and not an eftate in fee ; and then an eftate in fee was given upon 
a contingency to the fecond fon if it happened one way, and to 
the heir at law if it happened the other, which was a contingency 
applying to two feparate devifes. That therefore was not like the 
cafe where the heir at law takes aif eftate in fee by exprefs devife 
or by executory devife inferred from a condition of which no one 
but hinafelf can take advantage. In determining what was the in- 
tent ot this tefUtor we are not to take into confederation that G. 
Lane 
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h Lane the heir at law had an eftate independent of the effeft < 5 f the 1 800. 
will. The fee dev'ifed to CHenger, and that devifed ‘ to G. Lanc0 
‘.being both contingent, there was an eftatefotne where not depend- Pi-rnwr* 
•ing on a contingency ; -and that eftate was in G. Lane as heir at * 
'law*. In the cafe oi Plunket v. Holmes the- Court would not hold s ^ 8 n f *' 

that the eftate for life limited to the heir at law was merged by 
the fubfe*quent limitation to him of a contiugerit remainder in fee ; 
for that remainder was not executed. They held therefore. that 
#the eldeft fon took an eftate for life } which eftate for life being 
Sufficient to Support the remainder in fee to the fecond fon, and alfo 
the remainder in fee to the eldeft fon as contingent remainders, 

■ they determined that thefe limitations fhould be Supported as con- 
tingent remainders. The eftate for life by which thefe contingent 
•remainders were Supported having been deftroyed by the recovery 
"before the contingency, had taken effe&, the contingent remainder! 
were deftroyed alfo ; and the heir at law came in by virtue of that 
reverfion which defcended to him independent of the will. With 
refpedt to the cafes which have been cited relative to conditions, 

I take it to be fully fettled that a condition is to be conftrued to b„e 
precedent or fubfequent as the intent of 'the teftator may require. 

But there is a wide difference between thofe cafes in which this 
rule of law is to be applied to* conditions, and thofe in which we 
.find a limitation preceded by an eftate of freehold fufficieat to Sup- 
port it as a contingent remainder. Lord Kenyon has laid it down, 
that where a limitation may be conftrued as a contingent remainder, 
it (hall not be confidered as an executory devife (a) : and that on 
principles of policy jhe Court is rather to fuppofe that the teftator 
intended to give a contingent eftate, than an eftate upon condition. 

With refpe£t to the eafe before Lord Talbot it is not applicable to 
this, for as the firft eftate was an equitable eftate tail in poffeffion, a 
^recovery Suffered would have barred all remainders whatever, and 
confequcntly aU argument refpe&ing the policy of conftruing the 
fubfequent limitation to be a vefted remainder on condition, a con- 
tingent remainder, or an executory devife was excluded. It was 
argued that the fecond eftate was a legal eftate, and consequently not 
barrable by a recovery of tire equitable eftate, but his Lordfhip only 
determined them both to be equitable eftates, and the latter to be 
as well bound by the recovery as the former. In Edwards v. H&m- 
mondy it was matter of nccetfary implication that the eftate fhould 


(«) See Dot d. Mojjtly. Mtrgao, 3 7*. R. * 6 j,— See alfo Purtftj V, Rtgtrt, z Sound. 
gWr-And J*h f, l4g£*t }% , >&’ 4 ^ 9 . innutit. 
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'veft in the eldcft fon during his infancy ; for whatever might be 
#thc conftru&ion of the prior words; it was clearly exprefled that 
uulefs the ion died before twenty-one the eftates fhould not remain 
to the furrenderor. So in Haynfworth ' v. Pretty , the provifo to 
pay legacies was neceflarily holden to create an executory devife to 
the legatees on failure of payment, becaufe if it had not been fo‘, no 
body but the eldcft fon could have taken advantage of th*c breach 
of the condition. I am not fure whether there is not a clafs of 
cafes which decides that where an eftate is given to a man for life, 
and from and alter his death to another for life in cafe he fnrvhcs , 
the latter is not a contingent but a veiled remainder : for being an 
eftate for life the enjoyment of that eftate muft neceflarily depend 
upon the fecond devifee furviving the firft, and therefore the words 
“ in cafe he furvives” bqing in fuch cafe neceflarily included in the 
preceding words “ from and after his death,” they ihall not con- 
vert a veiled into a contingent remainder (a). But here the fccond 
eftate is given in fee, and it is therefore impoflible to argue from 
the duration of the eftate, that in the prefent cafe the words “ in 
cafe ihc the faid C. Bengcr ihall furvive and outlive my faid 
brother” arc neceflarily included in the preceding words “ from 
and immediately after his death.” With refpedt to the arguments 
which have been ufed to ihew that the limitation to C. Jknger is 
an executory devife, I take this diftindtion to be clearly fettled, 
that where a fee is given to the firft taker, and afterwards an eftate 
in fee is limited to fome other perfon, the Court will conftrue the 
latter to be an executory devife, provided it be limited to take effedfc 
within the time preferibed by the rules o( li\v t > but where a free- 
hold only is given to the firft taker and afterwards a lee is limited 
upon a contingency, the fubfequent devife is in the nature of a re- 
mainder, and being capable of being fupported by the precedent 
freehold eftate as a contingent remaiuSer, it fltall not be deemed an 
executory devife. The argument of my Brother Williams , if ad- 
mitted, would overthrow .the pradtice of every day. For if an 
efiatc be devifed to the eldcft fon for life, remainder to the firft and 
other fons of fuch fon in tail, without the interpofition of truftces to 
fupport contingent remainders, remainder to the heirs of fuch tldeft 
fon ; it is clear that fuch eldeft fon, though lie he heir at law, 
takes an eftate for his life, and if by fine or any other adl he de- 
ftroys fuch life eftate, the 'limitations*© his firft and other fons will 
never take effedt. The refult of the cafe is this ; the teftator give* 

(«) See b.tbb v. Hearing, Crt.J.ac, 415. alfo Ftarne's Contingent RcmainJtu, p. ^>7. 
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an eftate for life to his brother, and if C. Bengcr furvives her 
brother he gives her an eftate in fee ; but on the contrary, if C. 
Bengcr does not furvive his brother he gives his brother an eftate 
in fee. The brother being tenant for life, deftroys his Kfe eftate be- 
fore \he contingency of furvivorfhip has taken place ; confequently 
the remainders depending thereon are deftroyed, and the brother 
comes in as heir at law. 

Heath J. I am of the fame opinion. Two queftions have 
been made in this cafe ; firft, Whether the condition be prece- 
dent or fubfequent ? Secondly, Whether the dcvife to C. Bniger 
be a contingent remainder or executory devifc ? It has been truly 
faid, that there are no technical words by which a condition pre- 
cedent is diftinguiihable from a condition fubfequent ; but that 
each cafe is to receive its own peculiar conftru&iou according to 
the intent of the devifey, The queftion always is, Whether the 
thing is to happen before or after the eftate is to veft ? If before, 
the condition is precedent ; if after, it is fubfequent. In this cafe 
it is clear that the event is to happen before the eftate can veft : 
for the brother is to die before C. Bengcr can be entitled to the 
eftate, the words being “ in cafe the faijl <7. Bgngcr fhall furvive 
and outlive my faid brother, and not otherwife.’’ In all the cafes 
which have been cited to prove this a 'condition fubfequent, the 
intent of the teftator has been clear that the eftate fhould veft 
immediately in pofleffion. Such was the cafe before Lord Tal- 
bot , and fuch was the cafe of Edwards v. Hammond. This cafe 
therefore is diftinguifhable from the cafes cited, fince in thofe cafes 
the eftate was not intended to veft in pofleffion immediately. As to 
the fecond queftion, it has been decided fo long ago that it will not 
admit of difeuffion. The cafe is not diftinguifliable from Blanket v. . 
Holmes. Where a freehold is limited to the firft taker and after- 
wards a fee is given on a condition, if it may take effeft as a 
contingent remainder .it fhall do fo j and it is not material that 
a fee might have xlefcended to the firft taker independent of 
the will. 

Rooke J. I am of opinion that this is a contingent remainder, 
and I found that opinion on the cafe of Bluhket v. Holmes , It 
was the intent of the teftator that G. Lane fhould take for life, 
and that after his deceafe C.J3enger ftiould take an eftate in fee 
if fhe furvived him, but if {he did not furvive him that G. Lane 
who was the heir at law fhould take an eftate in fee. Here 
.therefore there Ifcas a particular eftate for life, which was fufficient 
Vol. II. 4 H» to 
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Co fuppott the devife over as a contingent remainder ; and it is. a 
fettled rule of law that where the Court can conftrue a devife to 
be a contingent remainder, they will never conftrue it to be an 
executory devife. 

Chambre J. I am of the fame opinion. The cafe is perfedly 
clear both on reafon and authorities. 

Judgment for the Defendant. 


'Kov. 18A. Garnham, Executrix, v. Hammond. 


If a Plain- 
tiff executor 
hold a De- 
fendant to 
hail upofc an 
affidavit 
Hating the 
debt to be 
due , 4t as ap. 
r pears by the 
reffator’s 
books,” but 
omitting to 
add, ** and 
which the 
deponpi t be- 
lieves to be 
true;” the 
Court of 
C. /?. will 
*l)ow rhe 
Plaintiff to 
fwear to his 
belief in a 
fupplememal 
..affidavit. 


r-pHE Plaintiff having held the Defendant to bail upon an af- 
fidavit, which ftated that the Defendant was indebted to the 
'Plaintiff in his character of executor, “ as appeared by the tefta- 
tor’s books ;” a rule was obtained calling on the Plaintiff to (hew 
caufe why the Defendant, fhould not be dilcharged on entering a 
common appearance. 

-Cockcll Serjt. now flievvcd caufc, and urged that although the 
affidavit which had been made tnuft be confidered as infufficient in 
its prefent form, for want of the words “ and which the deponent 
believes to be true (a) yet that, confiftently with the pradice of 
this Court, a fupplemetftal affidavit might be allowed in order to 
remove this obje&ion ; and cited Rocbe v. Carey, 2 Bl. 850. as pre- 
cifely in point (£). 

iBcfl Serjt. on the other fide infilled that a fupplemental affida- 
vit could never be allowed except for the purpofe of explaining 
an ambiguity in the original affidavit fcfr jfee fatisfadion of the 
Court: and referred to Green v. Rcd/haw, ante, -vol. 1. p. 227. 
where Eyre Ch. J. faid, u If it were allqwed in thiscafe, it would 
be making that right which was wrong at. the time when it was 
done, and would be in the nature of* an amendment” (f). 

The 


(*) See Barclay v. Hunt, 4 Burr. 7992. 
S> If Mon v. Baker, 1 T. R, 83. &ud Swayne 
v. Grammmd, $T,R. 176. 

[b) See alfo ilob/on v, Campbell , i IL £ 1 : 
245. where the Plaintiff afterdating in hie 
a Hi da vie to hold to bail, a bond of the. De- 
fendant conditioned for payment of hills 
which ihould be returned ftbm India pro* 
tefledfor non payment , alleged that certain 
bills were returned protefled fox;mn~aec*pt~ 
,<anec} and the Court held that the de/ett 


I might be remedied by a fupplemental affi- 
davit, 

(c) In Reels v, Craneman, 1 Wilf. 224. 
C. 8 . where the Plaintiff’s affidavit had Hared 
that the Defendant ht in jtiftly indebted/* in- 
Head of 9% is juftly indebted, 1 ’ and a fupple- 
tneHtftl affiJavir wan produced, the point wss 
irfuch debated. Lord Ch. J. Pratt itiA JZaih* 
urjl J. at hr It inclining to aljmv it, but 
Clive and Gould ]s, oppoitng it, becacfe as 
the Jr R was no ©uh^al), it #«ld not be 

made 
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The Court gave leave to the 
.affidavit. 

made good by any fufplemental affidavit. 
Afterwards the 'cafe being argued a fccond 
time, the fupplemertal affidavit was refuted, 
Lord Ch, J. Pratt adopting the opinion of 
Clive and Gould Js. and faying that the 
Court u had never gone fo far as to admit 


Plaintiff to file a fupplemental 

a fupptemcntai affidavit, where the firft 
amounted to no oath all, but had cniy 
fupplied fmall detects in affidavit? which 
had not been quite full enough Haihurft 
J. totained his former opinion. 
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Nov. 1 8 th. 


j^EAT on bond. 

The Defendant prayed oyer of the bond, which appeared 
to be a joint and fevcral bond of R. Gilder , the Defendant, 
and one Robert Kent , the condition of which was, “ that if 
the above bounden R. GilJer his executors admiiuftrators and 
affigns do and fhall well and truly pay obferve perform fulfil and 


Debt on 
bond condi- 
tioned for the 
prrfovnmce 
bv li (/. of 
at! the cove- 
nants on his 
part nvn- 
cioneij in a 
certain in- 


keep the rent and all and lingular the payments covenants ar- belrirg^.en 
tides claufes and agreement? whatfoever which on the part and dat $ wilh I,,e 

. •' r bond, mad;: 

behalf of the faid R. Gilder- his executors adminiftrators or affigns or expptff-d 

are and ought to be paid obferved performed fulfilled and kept between Ihe 

comprifcd or mentioned in a certain indenture, bearing even date 

with the faid obligation, made or exprefted to be made between 

9 before the 

J. Hofter y. Carta A &c. thirteen of the trutlees appointed to put exe:ucioti of 
in execution an ad of parliament made Idc and entitled idc of w« agrfed 
the one part, and the laid R. Gilder of the other part, in all things 
according to the true intent and meaning of the fame; then the grant 

above written obligation (hall be void otherwife the lame lliall leaie under 


remain in full force.” Fie then pleaded, firft, non efl faftttm \ 
fecondl\ r , “ that before the making of the faid • writing obligatory 
in the faid declaration mentioned, to wit, on the day of the date 
of the faid writing obligatory at, Idc. it was agreed by and be- 
tween the faid Plaintiff as one of the truftees for putting in ex- 
ecution the faid feveral ads of parliament in the faid condition 
of the faid writing obligatory mentioned, and the faid Robert 
Gilder in the faid condition alfo named, that a certain indenture of 
leafe ffiould be made and granted io the faid Robert Gilder by a 
competent number of the faid*truftees of certain tolls and duties 
in the faid ads mentioned for a certain term of years, at and 


certain cove- 
nants, and 
thatthc De- 
fendant 
fhould e:vf*r 
into a bond 
as ferny for 
the perform- 
ance erf tbofe 
coven an ts ; 
that the De- 
fendant did 
accordingly 
enter into 
the bond on 
which the 
aflien wns 
brought, and 
that the in- 
denture men- 


. . ■ tioned in the 

condition UvereoPis the leefo fo agreed upon and no other ; hot that the faid leefe never was executed, 
•'lieldon demurrer tha* the Defendant was efiopped by the cooditiotvof the bond from pleading this plea. 
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under a certain rent and upon and fubje& to. certain covenants to 
be refpe&ively refervedand -contained in the faid leafe ; and that 
the faid Robert Gilder and the Defendant and the faid Robert Kent 
in the faid writing obligatory mentioned, as his furcties fhould 
make and execute the faid writing obligatory in the faid Dcclarai 
tion mentioned, by way of fecurity for the payment of the 
faid rent and the performance of the covenants to be mentioned 
in the laid intended leafe : and the faid Defendant in faft further 
faith, that the faid agreement being fo made as aforefaid, he the 
faid Defendant and the faid Robert Kent as fuch. fureties as atore- 
faid, of and for the faid Robert Gilder in purfuance and perform- 
ance of the faid agreement and on no other account and for no 
other confideratiou whatfoever, afterwards to, wit, on the fame 
day and year in the faid declaration mentioned, made and ex- 
ecuted the faid writing obligatory in the faid declaration men- 
tioned with fuch condition as aforefaid thereto fubjoined j and 
the faid Defendant in fa£t further faith, that the faid indenture 
in the faid condition mentioned was and « the very fame inden- 
ture Tvhich was fo agreed to be made and granted unto the faid 
Robert Gilder as aforefaid and no other or different indenture ; 
and that although fuch indenture was and is in manner aforefaid 
in the faid condition alleged to have been made, yet in truth and 
in faft no fuch indenture nor any other leafe whatfoever of the 
aforefaid tolls and duties before or at the time of making the 
faid writing obligatory had ^een or was nor hath §s yet been 
made or executed by and between the faid feveral truftees in the 
faid condition of the faid writing obligatory ‘na/iaed, or any other of 
the truftees for putting in execution the aforefaid adts of parlia- 
ment of the one part, and the faid Robert Gilder of the other 
part j nor hath the faid Robert Gilder as yet executed or accepted 
any fuch leafe or entered into or executed the faid writing obli- 
gatory, and this, Sifc. wherefore,” ^dly, *• That no fuch in- 
denture as was and is in the faid condition of the faid writing 
obligatory alleged to have been made, was or hath been as yet 
made or executed as was and is by the faid condition above fup- 
pofed, and this, &e. wherefore,” 

The Plaintiff joined ifiue on the firft pica,, and demurred gene- 
rally to the two laft. 

Shepherd Scrjt. in fupport of the' demurrer. The Defendant is 
eftopped by the condition of his bond from averring that no 
fuch indenture was executed as that referred to to the condition ; 

• the 
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the diftin&ion eftablifhcd by the courfe of authorities being this, 
viz. that where the condition refers to a generality, the party may 
aver that the matter referred to does not cxift, but were it refers 
io a precife thing as in exiftence at the time of the bond given, 
tthe obligor is eftopped from denying its exiftence ; thus where a 
hatid was conditioned to pay all the legacies which *f. S. had 
•devifed by his will, the Court held that the Defendant was 
eftopped from faying that J. S . made no will, but that he might 
fay that pf. S. gave no legacies by his will, Paramours v. During , 
Moor , 420. j to the fame effedt is Willoughby v. Brook, Cro. Eliz, 
756. where the Court fay, if a man be obliged to perform the 
covenants in an indenture on his part to be performed, it is not 
any plea to fay there were not any covenants therein to be 
performed ; fo in J civet s cafe, 1 Roll 'c Rep. 40$. 1 Rol. Abr, 872. 
/. 30. Rahtsfdrd v. Smith, Dy. 196. and Hart v. Bulkmmjler, 
Sly. 103. But in King v. Perfcval , I Rolls Rep. 430. 1 Rol. 
Abr. 872. /. 25. the condition being to perform all the agree- 
ments already fet down by j. S , the Defendant was allowed to 
plead that no agreement was made becaufe it was in the gene- 
rality; and the fame diftindlion was recognized inJSlrcwdv, Willn 
Cro. Eliz. 362. and Paine v. Sbettroppe , All. 13. Thefc cafes 
were reviewed and the dodlrine confirmed in Shelley v. Wright , 
Willes , 9. and Cojfens v. Cojfcns , Wilks, 25. 

Mar/ball Serjt. contra. Admitting t]he propofition that where 
the condition of a bond recites an adualfy exifting indenture, the' 
obligor cannot deny that indenture, yet unlcfs it appear on the 
face of the condition Viat fuch an indenture did a&ually exift, 
the Court will not fupport this demurrer in favour of an eftop- 
pel; for “ eftoppels are odious in law and admitted merely out of 
•neccfliry, becaufe they are concluding to fpeak the truth,” §h 'p- 
nvoth v. Crecn , 8 Mod, 312. The words of this condition only 
import, that if fuch an indenture be made and the Defendant {hall 
keep the covenants therein, the bond fliall be void; but non 
conjlat that the leafe was net to have been executed after the exe- 
cution of the bond on the fame day, in which cafe if the obligor 
had refufed to execute the leafe it would have been impoffible to 
perform the condition of the bond. Now though he might be 
eftopped from faying that there was no fuch deed, yet it appears 
from S’kipwilh v. Steed, Cro. Eliz. 769. that he wa3 at liberty to 
plead tint he had never executed fuch a deed. In that cafe the 
Vox* If- 4*1 Defendant 
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Defendant to debt on bond conditioned for the performance of 
covenants in an indenture between W. S. and Anne his wife on 
the one part, and the Plaintiff on the other part, pleaded the 
indenture as an indenture pf W. S. and Ame his wife, whereas the 
feme never fealed it ; the Plaintiff therefore replied non fait faBa 
between W. S. and Anne his wife on the one part and himfelf on 
the other, and it was found for him by the jury j and the Court 
field that the Plaintiff was not eftopped from ihewing the deed not 
to be the deed of baron and feme, but that he was eftopped to fay 
there was not any fuch indenture, sdly, Since the 8 & 9 of W. 3. 
c. 11. f. 8. is compulfory upon a Plaintiff in., a cafe like this to 
■fuggell breaches upon the roll (a), until which he can have no 
remedy upon the bond, and fince it is impoffible to fuggeft 
breaches of covenants never entered into, the Court will not pro- 
nounce a judgment for the Plaintiff from which he can derive no 
•advantage. 

Lord Eldon Ch. J. faid, the prefent opinion of the Court is^ 
that the Defendant is eftopped by the condition of the bond. In 
addition to the arguments at the bar it may be obferved, that the 
condition of the*bond is for the performance of covenants com- 
prifed in a .certain indenture made or exprejfcd to be made between 
the truftees and the Defendant. The objedt of introducing the 
words “ made or expreffed to be made” feeme to have been, that 
whether the execution o^ the indenture could be proved or not, 
the covenants contained in the paper writing which purported to 
bean indenture between the truftees and the Defendant fhould be 

1 

confidered as the covenants of the Defendaht. 

The Court having taken time to confider, on this day, gave 

Judgment for the Plaintiff. 


( a)Drage v. Brandy ! WilJ \ Gccdivin 1 5 T. K. 538- and Hardy v, Ben r, cit. 5 T, 

Crow ic, Cti*wp, 357. Roles v. Refewil, I A. 540. 


Nov. 2 2d. Tipping v, Johnson. 

To a repii- npiiE Defendant in this cafe having pleaded judgment recovered, 
,tte)'rec°rj and ^ the Plaintiff replied nul tie/ record and gave a day to produce 
iha Dele" d- f ^ rccf >rd. To this plea the Defendant demurred j the Plaintiff 
an: demur, did not join in demurrer, but finding that the record was not pro- 

tbe P'aiimff 

need not join uuccd at the day, iigned judgment, 
in demuirer; ^ 

but if the record .is iaot produced, ftgn judgment.*' 

<A rub? 
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A rule having been obtained, by Cocked Serjt. calling on the 1800. 
Plaintiff to {hew caufe why this judgment fhoukl not be fet afide ' 

. " Tippikc 

for irregularity, - <v. 

Shepherd Serjt. fhewed caufe, and infilled that where the 
Plaintiff replies nul tiel record . and gives a day (a), it makes a 
complete iffue ; and that the demurrer was therefore improperly put 
>in by the Defendant. 

Lord Eldon Ch. J. (after referring to the officers) faid; that 
the replication conftituted a complete iffue of fa£t, and that the 
judgment was therefore regular. 

Per Curiam , Rule difcharged [b). 


(*) This Teems the proper method of 

concluding the replication where the record 

is of the fame count, Cremer v. Wicket t, 

l Ld. Raym. 550,* Carth, 517. S.C. Where 

th*c record, is of another court, it has been 
* 

-held correct to conclude wi$Jj a verification ; 
though it appears that either way will do* 


Cremer v. Wicket, till fupra . Sanford v. 
Rogers , 2 Wilf 113. Barnes 161. ed, 1798. 
and Newberry v. Strudwick, Barnes , 1 6j. 
and 335, Com. 533, S.C. 

(/>} See Fox and others v, hewing. Cooke 
Caf. Be . 56. Pr. Reg. 227. and the cafes 
cited in the preceding note. 


Thompson v. Lady Lawley and Others. * N+v.24 a. 


'/Tims was a cafe fent by the Lord Chancellor for the opinion of 
this Court. 

Blelby Tbompfon Efq. being feifed in fee of the manor di Wbeldrake 
4 n the county of York, and other real iftates, and alfo poffefled of a 
confiderable perfonal eftate, including among other things, two 
leafehold houfes on&fituate at Putney in Surry and the other in Mor- 
timer Street Cavcndi/lj- Square, holden on beneficial leafes (in each of 
which about 70 years were unexpired (<j),) on the 28th May 1794 
duly made his will, attefted fo as to pais real efiates. After direct- 
ing that his funeral expences debts and legacies fhould be paid out 
of his perfonal eftate,, but if his perfonal eftate ihould not be fuffi- 
cient to pay the fame his real eftate ihould be charged with the 
•deficiency, he gave and deviled his manor of Wbeldrake and all 


Under a ge- 
neral devife 
of all manors 
mciluages 
lands tene- 
ments and 
heredita- 
ment, leafe* 
hold mef- 
fuages will 
not pafs, 
unjefs it ap- 
pear to have 
been the evi- 
dent intent 
of the de~ 
vifbr that 
they fhould 
pafs. 


other his manors meffuages lands tenements and hereditaments 
to truftees therein named and their heirs to the ufes upon and for 
the trufts intents and purpofes therein mentioned, that is to fay, as 
to his faid manor of Wbeldrake and all his other tenements and 
hereditaments in the parifh of Wbeldrake to the intent that his 

(<*) Th3^fa£t, was admitted though not many parts relied upon in the judgment 
ftated, m/t|e cafe nod indeed as the whole were no; introduced at £rH # tht-y arc now 
^fill was uken at part of the cafe though added. 
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wife fiiould receive thereout during her life the yearly fum of 200 J. 
in addition -to the yearly fum of 8 ool, provided for her by his 
mariiage fcttlementj and that certain other perfons therein named 
•frcould receive the annuities thereby provided for them, and he 
then devifed as follows, that is to fay “ as for and concerning the 
find manors mefluages and other hereditaments fo charged with the 
laid annuities with all their rights members and appurtenances and 
as for and concerning all other his manors mefluages lands tene- 
ments and hereditaments with their rights members and appurte- 
nances in the faid county of York or elfewhere in the kingdom of 
Great Britain, to the ufe of his firft and other fons in tail male and 
for want of fuch iffue to the ufe of his firft and other fons in tail 


general remainder to his daughters in tail as tenants in common 
if more than one, with crofs remainders, and for want of fuch iffue 
to the ufe of his brother Richard Thompfon r and his affigns for his 
life without impeachment of wafte, remainder ^ the faid truftees to 
preferve contingent remainders, remainder to the ufe of the firft and 
other fons of the faid Richard Thompfon fuccefiively in tail male, 
remainder to the ufe of Paul Beilby Laivley the third fon of his 
fifter Lady iMwleyfor life, remainder to his firft and other fons in 
tail male, remainder to the ufe of Francis Lavoley the fecond fon of 
his faid fifter for life, remainder to his firft and other fons in tail 
male, remainder to the ufe of Sir Robert Law/ey the eldeft fon of 
his faid fifter for life, remainder to his firft and other fons in tail 
male, with the ultimate remainder to his own right heirs.” Then 
followed a provifo, that if P. Ji. Letwlcy or F. Lawley flinuld fuc- 
ceed to the premifes they ftiould take the nam&and arms of : Thomp - 
fvi and other provifoes empowering the feveral devifees to jointure 
and to raife portions by demife or mortgage redeemable by the 
perfon who for the time being fhouM be intitled to the freehold 
and inheritance. He then limited an eftate in Nottingbamjlrire to 
other perfons and after having declared that it was his intention to 
have given his wife the choice of -any one of his rnanfion-boufes 
in York/bire or London, or the houfe that he had lately purchafed 
at Putney , but that fhe had declined the acceptance of either 
of them, and would hare no houfe of her own to go to after 
his deceafe, gave her therefore .5000/. He then* after giving 
feveral legacies, exprefled hi mfel f as follows, “ Laftly, Igiveand 
bequeath all my monies fecurittes for money goods chattels and 
•cffe&s and all other my perfonal eftate not herein before by me 
•difpofed or to be diipoied of by any codicil Or . codicils totliii 
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my will unto my laid brother Richard Thom p fun and unto my filler tSeo. 

Lady Laivlev in equal {hares and proportions:” and he appointed ' ' v ~ ' 

' , ^ 1 It ri THOMPSON 

his faid brother and filler executor and executrix of his will.— -v. 

The 'teftator died on the ioth Jane 1799, without having revoked lawley 

Lis vHll. The queftion for the opinion of the Court was, Whether * nd ^ he ”' 
the leafehold houfes and prenaifes late belonging, to the teftator 
'in Mortimer- Street Cavcndijh- Square, and at Putney in Surry palled 
! l>y bis will under the general devife of all his manors mefliiSges 
lands tenements and hereditaments with, their rights members and 
•appurtenances in the county of York or elfewhcre in the Kingdom 
ot Great Br itain ? 

Bayley Serjr. for the Plaintiff. In the firft place the leafehold 
property can only pafs hv way of executory devife, and being 
limited after an indefinite failure of ilfae, the limitation as an 
executory devife is too remote. Independent of this confidcration, 
however, it may be lated as a general propelition, eflablilhed by 
a long fcrics of cafes, that vrherc a man is pofleffed of freehold 
and leafehold property, the leafehold will not pafs by a genera! 
devife applicable to freehold, unlefs an intention that they fhould 
pafs can be collected from the face of the will, or from the 
nature of the leafeholds 'them fel ves. It was rcfolvcd in Rofc v, 

Bartlett , Cro. Gar. 292.* ** that if a man hath lands in fee, and 
lands for years, and devifeth all his lands and tenements, the fee- 
iimple lands pafs only and not the leafe for years : an-d if a man 
hath a leafe for years and no fee fimple, and devifeth all his lands 
and tenements, the leafe for years paffeth ; for otherwife the will 
fhould be merely vorti” \a\ This cafe is a leading authority, and 
the do&rine has been recognized in a variety of fublequent deci- 
fions. The cafe of Davis v. Gibbs , where the fame propefition was 
adopted, w»a$ firft decided at the Rolls, as appears from Fitesg. 116. 
and that decifion was afterwards confirmed by the Lord Chancellor, 
and on appeal from him, by the Houfe of Lords. 3 P. Wins . 26. 

The words ufed in that cafe were particularly ftrong, being “ manors 
mefluages lands tenements hereditaments and real eftates what- 
foever of which the teftatrlx was any ways feifed or entitled to" ^ 
which laft expreffion might feem to apply • to leafehold eftate. 

Lord Hardvoicke in Knotsford v. Gardiner, 2 Atk, 450. cites the 
cafe of Rofe v. Bartlett , and ad^s, that although in the cafe before 
him he had no doubt at all of the intention of the teftator, yet the 
rule of law muft prevail, and directed an ifluc to try whether the 
teftator at the time of making his will had both freehold and leafe- 

(«y ifldee<i leafehold boufes w'H ;afs On- houfes in A. if he had no leafehoM houfrj. 

. devife of all the teftator’? frubeld Day v. Trigg, 1 P, If 'ms . *86. 

Vol. II. 4*^ bold 
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hold eftates. The opinion of Lord Hardwicke refpe&ing this rule 
of law is Ihewn fiill more ftrongly in Chapman y. Hart^ i Fez. 2 71. 
for the will in that cafe having been executed in the prefence of 
two witnefies only could not pafs the real eftate, and yet his Lord- 
?fhip held that the devife of all his lands and tenements muli,' ac- 
cording to Rofe v. Bartlett , be confined to the freehold eftates, and 
that therefore the leafehold would not pafs. Thefe cafes are con- 
firmed by Pijlol v. Riccardfon , K. B. Mil. 1784. 2 Cox s P. Vims. 

459. n. 1. ill. Bl. 26. in noth , S. C. where Lord Mansfield obferved, 
that a fyftcm of legal conftrudion had been cftabiilhed by former 
cafes, efpecially Rofc v. Bartlett , and Davis v. Gibbs t which precluded 


tire Court from confidering the intention of the teftator on the 
words of the devife as they otherwife might have done, and bound 
them in their decilion of the principal cafe. Yet in that devife the 
words “leifed of interefted in or intltled unto” might feetn applicable 
to leafehold as well as freehold property. It was indeed lamented by 
Lord Kenyon in Lane v. Lord Stanhope , 6 Term Ref. 353. that the 
cafe of Addis v. Clement , 2 P. Wins. 456. was not cited in Pijlol 
v. Riccardfon , fince his Lord (hip feemed to think that Lord Manf 
fcld might have fieen induced by the authority of that cafe to have 
decided otherwife. But it appears from a inanu&ript note of 
Pijlol v. Riccardfon , that the cafe of Turner v. Hiiflcr (<2), which 
proceeded on the authority of Addis v. Clement , was noticed by 
Lord Manf eld in his .judgment, who received his account of it 
it from Mr. Baron Eyre : it is therefore to be inferred, that the 
cafe of Addis v. Clement , had it been cited, would not have 
altered his Lordftiip’s opinion. It is' to«be obferved, how- 
ever, that the cafe of Addis v. Clement is very diftinguifhable 
from the prefent. Lord Chancellor King obferved, that the words 
“ poffefled of or interefted in” properly referred to a leafehold, and 
exprefsly diftinguiihed the cafe before him from Rofe v. Bartlett 
•on that ground,; and his Lordlhip further relied on the circum- 
ftance of the leafeholds being perpetually renewable, which he 
thought might have induced the teftator to look upon himfelf as 
having a kind of inheritance. This laft circumftance alfo dif- 
tinguifhes Turnery. Hufler from the prefent cafe.; for there the 
leafehold tithes were perpetually renewable without fine, and Mr. 
Baron Eyre’s opinion appears to h^ve been founded on the ground 
of the teftator 8 intention to pafs the leafehold, inferring that the 
refemblance which thole particular leafeholds bore to an inheritance 
made the teftator forget the diftindion. With refped to La ne v. 
Lord Stanhope it might be fuflicient to fay, that the word ■ * farm” 


(,) Reported 1 in. Cba. Ca/ 78. 
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there ufed, was particularly defcriptive of leafehold property, if it 
was not clearly diftmguifhed from the prefent cafe by another cir- 
cumftance, namely, that the freehold and leafehold property was 
fo blended together that it was quite impoffible to fuppofe that the 
•teftator could have intended to feparate them. The cafe of Low- 
:ther v. Cavcndijh , Amb. 356. was decided fimply on the ground 
of intention apparent on the face of the will that the, leafeholds 
fhould pafs. In the prefent cafe it is impoffible to difcovcr ar.v 
intention of the teftator exprefled upon the face of his will to pals 
the leafehold. All the limitations are applicable to freehold pro- 
perty only; and the words “executors and adminiftrators” never 
once occur. Befides, as the lands, Idc. are limited by the general 
devife to truftees to ufes, if the leafeholds were included in this 
devife, the legal property of the freehold would go to one perfoa 
and of the leafehold tO another ; for the ufe of the former would 
be executed in the cefltty que ufe by the ftatute, whereas the legal 
eftate in the latterwould remain in the truftees. 

Runnington Serjt. for the Defendants. The general terms ufed 
in the claufe in queftion are fufficient to pafs the leafehold together 
with the freehold property. Though in Rofe v*. Bartlett the lan- 
guage ufed is undoubtedly very ftrong in fupport of the argument 
urged on the other fide, yet fubfequent to that cafe the rule has 
been varied in many inftances, and the Courts have inclined to 
. decide, that where they can collect from the will that it was the 
intent of the teftator to pafs his leafehold together with his freehold 
property under a general claufe of this kind, the leafehold is palled 
accordingly. In Tufner v. Rtifkr Mr. Baron Eyre obferves, that 
the determination of Rofe v. Bartlett was very early, and that he 
was lead to think it arol'e from the old idea of the dignity of the 
freehold, and the fmail value of the interejfe tertnini ; but that from 
. the change of drcumftances the rule was become unfatisfaffcory. 
Davis v. Gibbs was decided on the intent of the party devifing, 
the claufe in difpute being a devife of all ‘‘manors mefluages 
lands tenements hereditaments and real efeats" and there being 
another claufe under which the leafehold evidently pafled. Though 
the general rule is recognized in Knots ford v. Gardner , and Chap- 
man Hart , yet in Pijlol v. Riccardfen the obfervation of Lord 
Mansfield , that nothing appeared in the will indicating an intention 
to pafs the leafeholds, feetns to (hew, that if any fuch intention 
could have been difeovered, his Lordlhip would have held the 
words of the devife fufficiently comprehenfive. Certain it is, that 
v. Clement was not referred t® in that cafe ; and in Lane v. 
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Lord Stanhope Lord Kenyon obferves, that in Pijlol v. Riccardfon 
Lord Mansfield feemed to feci himfclf prefled by a torrent of au- 
thorities, and that if Addis v. Clement had then been mentioned 
the Court would have decided the other way with lefs relu&ance, 
and that the ground of determination was, that all the words there 
tifed had received in other cafes a certain technical conilru&ion. 
That cafe of Lane v. Lord Stanhope , if corred, has put the quef- 
tion at rt ft, inafmuch as the word “ farms” was there held to pal’s 
the leafeholds, as it appeared from the circumftances of the cafe, 
that the teliator muff have intended them to pafs. The flri£l rule 
therefore laid down in Rcfc v. Bartlett is no longer the governing 
principle, hut the intention of the teliator mull prevail, and if the 
words of the will arc fufllciently general to include leafehold, the 
•Court will not reflrain them. Here the words are as general as 
poflible, being his “ manors vicjfuagcs lands tenements and here- 
ditaments”, and if in Turner v. Hujler the word “ tithes”, and in 
Lane v. Lord Stanhope the word “ farms”, were held to carry lcafe- 
hold, why fhoulci not the word “ mefluages” iti this cafe ? Here the 
teliator had 70 years to run in the leafeholds, which amounting to 
the value of the whole fee, he might look upon them in the light 
of freehold property. It has been objected that the drift limita- 
tions in this will, not being applicable to leafehold property, fiiew 
that the teliator did not intend the leafeholds to pafs in a claufe the 
contents of which are made fubjeft to thofe limitations: but the 
fame limitations exifted in thofe Equity cafes, where due weight 
was. given to intention. Having given 5900/. to his wife in lieu 
of thefe very leafeholds, it is clear that he hail them in contempla- 
tion at the time of making his will, and if he had not fuppofed 
them to pafs under the general claufe they would have been fpeci- 
iically mentioned in the refiduary claufe. 

Lord Eldon, Ch. J. — Though the Court is not called upon in 
this cafe to date the reafons for the certificate, which it is difpofed 
to return to the Lord Chancellor, yet, as it has not been unufual 
upon funilar occafions to mention the grounds upon "which the 
opinion of the Court has preceded, 1 lhall follow the example of 
Lord Kenyon in Lane v. Lord Stanhope, and (late my Teafons for 
thinking that the leafeholds do not pafs under the general devife of 
the teftator’s manors, meffuages, iSc, l adopt the words of his 
Lordlhip in that cafe, ** It is our duty in coodrning a will to give 
“ effect to the devifors intention as far as we can confidently with 
u the rules of law, not conjefturing but expounding his will from 
'** the words ufed.” And f am particularly iropreffed with the 

• latter 
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latter expreffion w not conjeduring, but expounding his will from 
the words ufed.” I will firft confider this will, as if the conftruc- 
tion was unprejudiced by any rule of law, Or by any decifions in 

which diftio&ions refpc&ing foch rules may have been taken. 

* * 

When we find limitations in a will, inapplicable to perfonai eftate, 
though we are n6t thereby authbrifed to fay that the perfonai, eftate 
lhall not pafs, provided the teftator has ufed words clearly fufficient 
to pafs it i yet the acknowledged inapplicability of thole limitations 
to perfonai eftate is a circumftance from which the intent may be 
collected if the word's of devife are ambiguous. In an accurate 
fenfe when a man fays “ my lands and hereditaments” he means 
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thofe which are throughout his own. When therefore we fee 
limitations which apply to real eftate as diftinguifhed from perfonai 
eftate, or even when we find that by holding the latter to be in- 
cluded in the general devife the Wifh imputed to the teftator to give 
it to the fame perfon as the freehold may not, by virtue of fuch 
limitations, be gratified for above one moment; we may confider 
the nature o/ the limitations as affording ftrong evidence that the 
teftator really had not the intention that the perfonai eftate fhould 
pafs. 1 confider the whole of this will, as part of the cafe referred. 
I find no circumftance ftated which goes beyond the mere fa£t, that 
the teftator was poffeffed of two leafehold houfes, for terms of about 
70 years. It does not appear that there was any equitable right of 
renewal, nor were the premifes in queftion blended in enjoyment 
•or otherwife, with ajay freehold land ; there is no difficulty in dif- 
tinguifhing them from each other; they have never been demifed 
together at one rent referved to heirs; they are fhort terms. No 
one of thofe particular circumftances which were relied upon in 
former cafes exifts in this : it is the fimple cafe of terms for years, 
and a cafe of property, primd facie s that fort of property which a 
difpofition of perfonai eftate tnuft be intended to pafs. In this 
will, in the firft place, the teftator direds that his debts and 
funeral expences lhall be paid out of his perfonai eftate, but if that 
lhall not be fufficient, he chargee his real eftate with the ^deficiency. . 
Here in the beginning of the will then a diftindtion between real 
and perfonai eftate is introduced. In the laft claufe of the will he 
•devifes “all. his money fecuritiesfor money goods chattels Cffedts 
and all other his perfonai eftate; not therein before difpofed of or to 
;ihe > d^pbfed;'^'by.iuiy'- codicili ” It has been obferved^' that by the 
Words “ perfonal eftate,” in this laft claufe, muft be meant perfonalty 
yufi ktn gerteris mlh money, Ss fc. But am I corjjbdturing, or am I 
• JI» ‘ ■' 4 L expound- 
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expounding when I fay that he meant one thing by the words 
“ perfonal eftate” at the beginning of the will, and another by the 
fame words at the end? Look af this in another point of view; 
the general ruie refpe&ing the application of aflets is very much 
like that which the teftator has here appointed. Firft, the per- 
fonal eftate is to be applied, and then the real. But the perfonal 
eftate fo to be applied is the perfonal eftate not fpecifically dif- 
pofed of. Now if the leafeholds in queftion palled with the free- 
holds, then thofe leafeholds are fpecifically difpofed of; and if the 
perfonal eftate not fpecifically difpofed of fliould happen to be in- 
fufficient for the payment of debts, out of what fund and in what 
manner are we to fuppofe that the teftator has directed them to be 
paid ? He has fettled Iris different freehold eftates on different per- 
fons. If therefore it be neceflary to refort to the real eftates for 
payment of debts, a valuation of them muft be taken, and they 
muflt contribute pro rata ; but perfonalry fpecifically difpofed of 
muft alfo contribute ; and then in the conftru&ion of a will which 

• * ~ . f 

fays, the perfonalty is firft to be applied, we are, if the general 
perfonal eftate is infufficient, to confider it as agreeable to the 
te'’ator’s intention, though he has not bequeathed his leafehold 
eftates eo nomine , that they Ihould be preferved as anxioufly as the 
freehold, and Ihould only contribute together with them, accord- 
ing to their value. With refped to the word “ mefluages” as ufed 
in this will, it is to be obferved, that in the devife of the manor of 
Wbeldrake it is moft clearly applied to freehold eftate- only : and 
therefore there is no reafon to fuppofe, that when he ufed the lame 
word in the general claufe, under which it is contended that the 
leafeholds pafs together with the freeholds, he meant to apply it in 
both thofe fpecies of property. Tbt eftates included in the general 
devife are limited to the iffue (if. he ihould have any) of thedevifor 

in tail, with fevcral remainders over : now 'if rhe devifor had left Ji 

fon living at the time of his death, and that fon had died inftantly 
afterwards, the leafehold property would have been neceflarily fe- 
parated from the freehold, dtnee the former would have gone to the 
adminiftrator of fuch fon, and the latter would have veiled in the re- 
mainder-man. Why are we then to be fo anxious to impute inten- 
tions toteftators, the gratification df which they ufe means and terms 
fo little calculated 10 -fiecure ? It was obferved, that the . limitation 
Being after failure of iflue of his body was too remote: but at- 
tending to his real intention, and the cafe of Pelham v. Gregory (a) 
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in the Houfe of Lords, we might hold, that if he had iflue, the 
leafehold would yeft in the iflue, and if he had none in actual 
exiftence at his death, the leafehold, if it veiled in the after-takers, 
would be fubje£t to be divefted as fodn as any iflue of his fhould 
come into ..a&ual exiftence. In that part of the will where a power 
is given to charge the eftates devifed with portions for younger 
children, it is clear he meant the power fhould extend* to all*the 
property which he devifed under the general words; but he pro- 
vides that if fuch portions fhall be raifed by demife or mortgage the 
fame fhall be redeemable by the perfon entitled to the freehold and 
inheritance of the demifed or mortgaged premifes: he thought 
therefore that he had an inheritance in the property he devifes, 
and which hq, gives' a power of mortgaging. Then follows the 
only claufe which could 'fuggeft any doubt to an unlettered mind; 
in which the devifor declares that it was his intention to give his 
wife the choice of one of his manfion-houfes in Torkjhtrc or London , 
or the houfe that he had lately purchafed at Putney, but that fhe 
bad declined it; and that he therefore gave her 5000/. Npw 
although the wife might have chofen the. Yorkshire houfe, which 
was a freehold; yet it is obfervable that, as his will finally ftands, 
the compenfation is taken out of the perfonal eftate : and it feems 
not unreafonable therefore that the refiduary legatees who are to 
pay that 5000/. fhould take the leafehold in lieu of it. By the 
laft claufe the teftator gives “all bis perfonal eftate not herein 
before difpofed of, or to be difpofed of by any codicil”. Now- it 
feems impoflible to fa/,* that the words “ herein before difpofed of” 
may not be fatiafied by the legacies before given ; but this teftator 
might mean by a codicil to difpofe of thofe leafeholds, fu fieri ng 
them to pafs by the general claufe if he made no codicil. As to 
the argument that , the perfonal eftate muft mean perfonalty. ejnfdein 
generis , l cannot truft rny mind with an argument fo like a con- 
jedure the words are, large enough to pafs perfonalty of any fort; 
and. I do, not underftand how that mind reafons, which deems the 
intention of a teftator fatisfa&orily made out by that kind of 
argument. I was ftruck with the obfervation, that as the property 
is limited to truftees. to ufes, the ftatute draws the legal eftate in the 
freeholds , out of the truftees, and vefts it in the ecjluy que ufe % 
whereas the legal eftate in the leafeholds remains in the truftees.' 
As to the fuppofed anxiety of the teftator, that the two fpecies of 
property fhouM go together, it is more ufual td demonftrate that 
; that the- enjoyed 
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together with the freeholds as long as the rules of law and equity 
will admit, or by introducing very fpecial words and limitations 
for that purpofe, adapted to the nature of the leafeholds. No 
teftator who meant that they fliould go together, ever made a 
will under reafonably good advice in its terms fo little calculated 
to produce the intended effed as this teftator has done; though in 
truth a fimilar obfervation may be made upon the inefficacy of 
the terms ufed to fec'ure fuch a fuppofed intention in almoft every 
cafe, where upon the ground of intention leafeholds have been held 
to pafs under general words. As to the cafes j the firft mentioned 
is Rofe v. Bartlett . It was fuppofed in Turner v. Hujlter that the 
rule there laid down originally obtained on the ground of the fmall 
value formerly attached to leafehold intereft as oppofed to the 
dignity of the freehold. It may be fo, though I doubt whether 
it was fo : but where I do not know the origin of the rule I can- 
not reafon from the fuppofed caufes of the rule, without knowing 
them, till I allow myfelf, in that ftate of uncertainty, to deny 
efFed to the rule. Finding meffuages and lands limited to ules 


inapplicable to leifehold interefts, I think I may more fafely fup- 
pofe that the teftator intended .to pafs fuch meffuages and lands 
as might be limited to fuch ufes. Lord Hardwickc lecms, to have 
confidered the rule acknowledged in Rofe v. Bartlett to have been 
a rule proceeding on intention, arid to have thought that where a 
teftator gives -bis- lands and tenements he m\xft.,prima facie, ht taken 
to mean thofe lands and tenements which are ftridly his, viz. 
thofe in which he has an inheritance. Whether the rule laid 
down in Rofe v. Bartlett were wifely adopted or not, it is unnecef- 
fary for us to determine ; but that cale having once efltabliflied a 
general rule, I had rather confent pointedly and avowedly to con- 
tradid that rule in terms than to acknowledge it in words and 
-deny it in effed, by railing diftin&ions which in fad make it im- 
poffible for any man to decide in any particular cafe what is the 
legal conftrudion of a will as to this point, till he has obtained 
the authority of a court of law, in a judgment upon the will, for 
the opinion which he gives. I obferve that the rule has not been 
denied in any of the cafes which have followed Rofe v. Bartlett. 
Lord Hardwicie in Knotsford v. 'Gardiner fpeaks of It with the 
greateft refped ; and indeed Mr. Atkyns feem's to make him fpeak 
of it in ftronger terms than the rule itfelf will warrant, fince he 
reports his Lordfhip to have faid, that although he had no doubt 
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of the intention of the teftator, yet the rule of law imift prevail. *-8oo. 
In Chapman v. Hart> Lord Hardwicke again recognized the rule, ' * 

and even carried his refped for it fo far, that although the will* 
was* executed in fuch a manner as to carry perfonal property lawYkt 
only, yet as the words of the devife were properly applicable to andOtbso. 
freehold only, his Lordftiip would not fuppofe that the teftator 
by thofe words intended to pafs that fpecies of property which 
could pafs by. a will fo executed. Both in Addis v. Clement ^ and 
Davis v. Cibbs % the ruje was exprefsly acknowledged. It is not 
my bufinefs to confider whether the diftindtion raifed on the for- 
mer of thofe cafes was fairly fufficient, confidently with the fafety 
of property and titles, to exempt it from the application of the 
general rule but when the rule is once admitted I muft decide 
upon my own convidlion refpedling its applicability to the par- 
ticular cafe which comes before me. No doubt, thofa who de- 
cided the cafes in which the general rule has been held not to 
apply, were fatisfied that the circumftances before them were fuf- 
ficient to warrant the exception, and that the exception could he 
taken with fafety to the rules of property : but it is enough for me 
to fay, that none of the circumftances relied on in thofe cafes 
are to beTound in this. I cannot help adding, that if the principle 
be juft, that we are not to conjedture, but to expound, it does 
appear to me that we do not ftridtly abide by the rule, that wc 
indulge in what is rather conjecture than expofition, if we are to 
proceed on fuppofitions pf what the teftator may be imagained to 
have uuderftood as to the nature of his own property, of what he 
forgot and of. what he remembered concerning it; fuppofitions 
not founded in his adts or expreflions. It is not very eafy, in my 
judgment, to find a found diftindtion, found as obvioufly confident 
with the fafety of titles, between the cafe of Addis v. Clement 
and Davis v. Gibbs ^ if* the diftindtion is to reft only upon fuch 
words as “ poffcffcd of or interefted in,” and yet the former of 
thofe cafes does afford a diftindtion between that and Pijiol v. 

Riccardfon^ aimed at by Mr. J. Lawrence in Lane v. Lord 
Stanhope , namely, that the words “ poflefled of” occurred in that 
cafe, and not in Pijiol v. Rtccardfon j and authority lias certaiuly 
'laid ftrefs upon the diftindtion* Yet it cannot be denied that 
(hefe words are very frequently, if improperly, ufed as to free- 
hold as well as l^jfehold : and if thofe words follow expreflions 
which, according to the rule, are prim a facie to be taken to fignify 
Vou IL * 4 ^ ' freehold, 
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freehold, as ** lands, tenements, and hereditaments,’* are we fare 
that we are expounding and not : conjecturing when we fay 
that the teftator intended to apply them both to freehold and 
leafehold, though his limitations are ill adapted to leafehold' pro- 
perty ; and very ill adapted to it if meant to fecure, as far as may 
' be, the enjoyment of it together with freehold. And yet the cafe 
of Addis v. Clement muft be underftood to proceed upon the word 
** pofTeffed;” at leaft the moft material reafoning in the judgment 
proceeds upon it. But the diftin&ion between that cafe and Davis 
v. Gibbs ^ and between that cafe aud Pifiol v. Riccardfon, does not 
reft merely upon fucli words. The nature of the teftator’s inte- 
reft in leafeholds and in renewable leafeholds is very different, and 
fomething is due to the confideration, whether the, property is or 
is not blended in enjoyment. It was argued in Davis v. Gibbs y 
that as the teftatrix had no freehold interefts except in Kent % and 
the general dev ife related to Kent t EJfex , and Bucks, the. chattel 
interefts in the two latter countries muft pafs in order to fatisfy 
the, will : on the other hand it was faid, that this claufe might 
be fatisfied by the fee-fimple in Kent r and that if the chattel in- 
terefts paired under it, there would be nothing to fatisfy the word 
M mortgages” in the laft claufe relative to the perfonal eftate ; 
and the judgment feems to have turned upon this. It muft how- 
ever be obferved, that though when a will fpeaks of lands, it 
means lands which the teftator has at the time of making the 
will, and it will pafs thofe and thofe only ; yet when it fpeaks of 
perfonalty, it will pafs fuch as the teftator fnall have at the time 
of his death, though he had it not at the time he made his will. 
It feems fingular to infill that the words ** mortgages and cre- 
dits” in that refiduary claufe ?s to the perfonal eftate, neceffarily 
meant the mortgage for years, and the extended intereft which 
the teftator had it the time of making hi* will ; when it muft be 
admitted that if before his death he had parted with them and ac- 
quired .others, the words would have pa (Ted fuch others though 
he had acquired them a'fcer he made his will. And it is difficult 
to admit the confiftcncy of that reafoning, which fays that the 
terms “ lands in Kent, EJfex, and Bucks” are all fatisfied by 
lands in Kent only, though he had a mortgage in Ef ex and an 
extended intereft in lands in Bucks , and yet at the fame time in- 
fills that mortgage and extended intereft are necefiary to fatisfy 
the words “ mortgages and credits” in tbe refiduary claufe, 
which would have their operation if the teftator had before his 

death 
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death any other, and had not at his death that very mortgage or 
that very extended fhtereft. The argument feems to treat a ge- 
neral refiduary claufe containing an enumeration of particulars, 
as if it operated only as a fpecific bequeft of fuch particulars of 
perfonaity as the teftator had at the time of making the will, 
ftnfwering in defeription to the particulars enumerated j thqugh it 
would operate upon thofe alfo which he fhould afterwards ac- 
quire and have at his death. In fad it mud often happen that 
where all perfonal eftate is given, and an enumeration of particulars, 
unneceflary becaufe all perfonal eftate is given, is added, the teftator 
enumerates fome particulars which he has, and many which he has 
not, and arguments, drawn from intention founded upon the terms 
occurring in filch enumerations are not perhaps of all arguments 

the moil fatisfadory,*if in truth they are not the leaft fo. In the 

* 

cafes of Knotsford v. Gardner , and Chapman v. Hart t Lord Hard - 
•wide came fo very ftrong decifions in favour of the rule in Rofe 
v. Bartlett , and confidered it at leaft as a rule not to be departed 
from without demonftration plain of the intent of the teftator : 
and when we recoiled: how thoroughly Lord Hardwide was 
verfed both in law and equity, it is not to be fuppofed that he was 
ignorant either of Addis v. Clement or Davis v. Gibbs. Next 
came the cafe of Lowther v. Cavendijb , which appears to me to 
be very loofely reported by Ambler ; and I am not difpofed to 
believe that Lord Nortbington ever made ufe of the expreffions 
refpeding Rofe v. Bartlett , which are there attributed to him. 
We all know that he was poflefled of great law learning and a 
very manly mind; and 1 cannot but think that he would rather 
have denied the rule altogether, than have fet it afloat by treating 
it with a degree of fcOrn, and by introducing diftindions calcu- 
lated to difturb the judgments of his predeceflbrs and remove the 
. landmarks of the laW. But be that as it may, the point on 
which Lord Nortbington put the cafe was, that it was the obvi- 
' ous intention of the teftator that one of his name fhould take all 
‘ his eftates in one county and, another in another county ; that his 
general primary intention was to make one great Cumberland man, 
and one great Torkjhire man, and that the property in each county, 
‘ with exceptions, ought to go Accordingly. That cafe therefore is 
to be confidered as ai cafe of exception from the general rule. In 
Turner v. Hufer, Mr. Baron Eyre, then fit ting for Lortf Tburlow t 
was of opinion, that by the word “ tithes, ’’ attending to the na- 
*u*fc=df thb teftatof’s in;ereft in ibejn, and conjeduring What he 
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might think about them, both the freehold and leafehold tithes of 
the teftator might pafs. In coming to that ||ecifion, however, he 
lays hole! of particular circumftances in the cafe, fuch as the perpe- 
tual intereli in the renewal, but he does not at all deny the general 
rule in Rofie v. Bartlett , or fay that it is to be no longer confidered 
as an authority in the law. Whether that decifion be altogether 
fatisfatflory I will not prefume to fay j but thus much I may ob- 
ferve, that I fhould have had coufiderable difficulties in the cafe j 


and fitting as a judge in a court of equity, I fhould bave fell ®y- 
felf much relieved in being able, in conformity to its pra&ice, and 
out of refpeft to the decifion of judges and courts in former times, 
to have aiked the opinion of a modern court of law on the fubjeft. 
This was followed by the cafe of Pijlol v. Riccardfon } which ap- 
pears to me to be a cafe of great authority. - Lord Mansfield was 
very unwilling to come to the decUion which he ultimately made ; 
the cafe was twice argued before him. It has been fuppofed in- 
deed that his Lordfhip was not aware of the cafe of Addis v. Cle- 
ment . ,, Whether his Lord (hip would have come to a different 


determination had* the cafe of Addis v. Clement been cited, or 
whether any diftin&ion fo fatisfa£tory as to be confidently a&cd 
upon is to be found between the two cafes, 1 do not feel myfelf 
bound to examine : but it does not appear to me that any very 
ufeful purpofe would have been ferved by a contrary decifion, con- 
fidering how fiiort a time eveu in that cafe the freehold and leafe- 


hold eftates would probably have gone together. In all the cafes, or 
almoft all of them, the te'ftator has had an intention imputed to him 
that his freehold and leafehold eftates fhould be kept together, and 
this has been imputed in cafes where the will appears to have been 
fkilfully and artificially drawn. Is it poffiblc if a teftator had dif- 
clofed fuch an intention to his man of bufinefs, that he would 


have .fo inadequately exprefied that intention as to ufe the terms 


occurring in this cafe, and in many of the other decided cafes ? I 
can hardly fay that in anyone of .them there is an attempt by words 
or limitations to make the leafehold go together with the freehold 
as far as the rules of law and equity will admit, that is, to render 
the leafehold inalienable till about the fame time at which a reco- 


very can be fuffered of the freehold* Why are we to be anxious 
to impute an intention which, the teftator, if he entertained, has 
exprefied in terms fo little calculated to give it effe&, that the 
do&rines of law., operating upon the words which, he has a&ually 
ufed, will not permit any coijrt to.effe&uate it but in a -degree al- 
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together fhort of the extent in which it is imputed to him ? The tSoo. 
mode of limiting them fo that they may go together is familiar to ' " ' 

every man Of bufinefs ; that mode is not purfued in any of the ^ li0 ^ SOK 
cafes I have met with; yet in all thofe cafes the wills are ably and 
artificially drawn : the inference may be thought to be that the in- aR * J 
tention had not occurred either to the teftators or their men of 
bufinefs. The cafe of Lane v. Lord Stanhope, however, furnifhes a 
principle upon which I am difpofed to decide the prefent, becaufe 
it profeffes to proceed upon the intent. In that cafe the freehold 
and leafehold parts were fo blended that they were incapable of 
being diftinguifhed, and they had been enjoyed together from time 
immemorial. They had been demifed as one term under a rent 
referved to the leflor and his heirs. This reservation is a fa£fc from 
which we may infer that the teftator thought the whole his in- 
heritance: it is not a cafe in which we are conje&uring about his 
thoughts without a£ts upon his part to ferve as the grounds of con- 
jecture. The premifes were ilfo held with a right of renewal. 

The firft taker of the real eftate was alfo the refiduary legatee of 
the leafehold eftate: if therefore the teftator did hot intend that the 
freehold and leafehold fhould go together, he mtifl: have had this 
f ‘pedal intent, namely, that the firft taker fhould have an eftate for 
life in the freehold part, and under the refiduary daufe an abfolute 
intereft in the leafehold part ; ‘from which circumftancc this confe- 
quence might have arifen, that when the firft taker died there would 
have been a reparation of the different parts of a farm ftated to be 
incapable of being dfrtinguUhed. That difficulty mult have been 
.got over; andif it could not be done in any other w r ay, fo many 
acres rnuft have been fet apart (according to the rule of equity) for 
the freehold intereft, and fo many for the leafehold. The diffi- 
culty however was thought to afford a ftrong ground for inferring 
the intention of the teftator that the whole fhould pafs together, in 
.a cafe where.he had. devifed the farm as a farm. In truth the de- 
vife of a farm as one entire thing, where the teftator had a farm 
/ compofed of thefe different parts, is perhaps as found a ground for 
the judgment as any in the cafe. With refpeCt to -the fiippofed 
intent of the teftator that the freehold and leafehold fhould go to- 
gether, how imperfectly was thjft fecured in this very cafe ? If the 
firft taker for life.of the freehold, and who was intitled tb the leafe- 
hold either for. life by virtue of the limitations, or aljfolutely as 
refiduary legatee, had a fon who had come into, exiftence and con- 
itinued in it biitior a. moment, the Jntendcd union of enjoyment 
«Vol*II* would 
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would have been inftantly fevered between his adminiftrator and 
the remainder man. If the teftator had any intention upon the 
fubjedf, the careldTnefs of the perfon who framed his will, had 
left it expofed to immediate difappointment, and yet the general 
tenor of the will befpeaks legal Hull in the perfon who penned if, 
and fkill abundantly competent to fecure the execution of the 
teftator ’s purpefe, if he really meant to keep the freehold and leafe- 
hold together as long as the law would allow. It is utterly im- 
poftible to aflert that fuch an intention is in any reafonable degree 
effected by the terms of that will. The cafe of Rofe v. Bartlett , 
however, was thought not to apply, becaufe it was conceived that 
it manifeftly appeared not to be the intention of the teftator to pafs 
the freeholds only : but it was admitted that if the cafe had been 
fimilar in terms to Rofe v. Bartlett, the fame intention would have 
been inferred upon the rule of law. The cafe of Lane v. Lord 
Stanhope was decided on its own circumftances ; but this cafe not 
only has none of thofe circumftances, but is as different in circum- 
ftances of fail from Lane v. Lord Stanhope as any which ingenuity 
could ftate. The>rule in Rofe v. Bartlett is a rule which has been 
acknowledged for ages, and upon which I ftiall act until I am in- 
formed by the higheft authority that 1 am no longer to regard it. 
Till I (hall be fo informed 1 (hall fubftantially regard it in judg- 
ment, for I think it better to overrule it all together, which I muft 
not do, than to deny to it its.cffett upon grounds which do not 
completely fatisfy my mind as folid and fafe grounds of diftinc- 


tion. * 

Heath -J. The cafe has been fo fully difenffed by my Lord, 
that I ftiall ftate my reafons very fhortly. I have* always under- 
ftood the rule of law laid down in Rofe v. Bartlett to he a rule of 
property not to he fliaken ; and 1 Iiave often heard it cited and 
recogniled. It is a rule founded on intention ; and therefore in 
the cafes cited the judges have proceeded on intention, and where 
they could colleil that the intention of the teftator was that both 
freehold and leafehold ftiould pafs, they have fo determined. Thus 
the cafes of Addis v. Clement, Turner v. Hufler , and Lane v. Lord 
Stanhope , whether well or ill decided, have all proceeded on fpecial 
circumftances from whence the intention was colieded. It is fuf- 
ficient to fay that no fuch circumftances occur in this cafe. Befides, 
the teftator has ufed the words “ meffuages” and “ hereditaments” in 
the fame fenfe ; and it is therefore to be inferred, that by the word 
“ meffuages” he could mean thofe meffuages only which were he- 

4 ' reditaments. 
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reditaments. In fome places he fays “ mefluages lands tenements 
and hereditaments,’ ’ but in others he fays “ mefluages and other 
hereditaments.” 

Rooke J. My opinion is founded on the cafe of Rofc v. Bart- 
lett ; which I confujer as a rule of property not to be Ihaken. The 
cafes cited in oppofition to the rule have all admitted it, but have 
proceeded on fpecial circumstances. With refpe&.to the rylc it- 
felf Lord Hardwickc exprefsly faid that it was not to be departed 
from, and Lord Mansfield, held the fame do&rine. 1 cannot agree 
that the rule has been fo far lliaken that the onus is to be thrown on 
the perfonal reprefentative of fhewing that the leafeholds are not in- 
tended to pafs : on the contrary I think that the leafeholds muft he 
taken not to pafs unlefs fpedal circumftances can be Ihewn clearly 
demonftrative of a contrary intent ; and no fuch circumftances are 
to be found in this cafe. 

Chambre J. Whether we argue this cafe upon the rule in Rofe 
v. Bartlett , or upon the intention of the teftator, we muft come to 
the fame conclufion. The rule laid down in RoJ'e v. Bartlett is 
now fo fully- eftablilhed that all the courts of juftiee are bound to 
conform to it : it has been confidered as in force from the time of 
Charles the Firft to the prefent period, and has been recognized by 
the higheft authority. With refpedt to the intent of the teftator, 
this cafe abounds with pregnant circumftances to (hew that he did 
not mean to include the leafeholds in the general devife. 
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The following certificate was fent to the Lord Chancellor : 

We have heard this cafe argued by counfel, and attending to the 
whole of the* will of the teftator Beilby Tbompfon , We arc of opi- 
nion that the leafehold houfes and premiles in Middlcfex and Surrey 
did not pafs by the general devife ftated in this queftion. 

Eldon. 

J. Heath. 

G. Rooke. 

A. Chambre. 
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Nov. 24th. 


Wilson v. Harris. 


Taking out a 
funununs fur 
further time 
to plead* is 
no waver ol 
the Defend- 
ant’s right 10 
move to 
change the 
ver.ue. 


nrt he Defendant in this cafe took out a fummons for a month’s 
A time to plead on the 14th of November , and ferved it on the 
Plaintiff’s attorney; on the next day it was returned indorfed 
with the Plaintiff’s confent for a week’s further time, on the terms 
of the Defendant pleading ifliiably, rejoining gratis, and taking 
Ihort notice of trial for the adjournment day at the fitting* in 
London after this term. The Defendant not liking the terms of- 
fered • pleaded within the time he originally had to plead. in, and 
did not accept the confent for further time or. go before a judge 
upon the fummons. On the 1 5 th he obtained 'a rule nifi for changing 
the venue ; and Lem Serjt. in fupport of that rule now referred 
to Li dd's Pr. 364. cd. 1. 528. ed. 2. to fhew that merely taking out a 
fummons for further time to plead is no waver of the Defendant’s 
right 'to apply to change the venue, inafmuch as an order for time 
to plead is no waver of that right, except in cafes where the order 
being obtained on the terms of pleading iffuably and taking ftiort 
notice of trial for London or Middlcfex by changing the venue a 
trial would be loll: (<?). 

Shepherd Serjt. conLra infilled that the party who moves to change 
the venue ought to apply before he does any thing to Ihcw that 
he means to proceed in the county where »it is laid, and that the 
•Defendant by taking out a fummons had accepted the venue 
as laid. 

Chambre J. obferved that this kind of cafe had often occurred 
within his recolle&ion in pradlice, arid that parties were never held 
to wave their right to change the venue unlefs where they ex- 
. prefsJy accepted the terms offered. He added, that the point had 
lately been fo decided in the Court of Exchequer. 

■The reft of -the Court were of the fame opinion. 


Rule .-abfolute. 


(a) In fupport of this poiiuon* fee v Siif Uy W Cfoftr* j 97 J 2 . 63 S. and the cafes there 
cited in the note. 
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Elakey v. Dixon and Others. 


ssumpsit . The firft count of the declaration; ftated u that on 


Nov. 24th* 


Declaration 


EsV. at EsV. in confideration that the Plaintiff at the fpecial in- “ ,hat it) 


con fide ration 

nance and requeft of the Defendants had received and taken on the 
board a certain fhip or veffel of him the Plaintiff divers goods taken Do- 
wares and merchandife to wit a two-wheeled carriage and har- g" 0 d d a s n ^ 
nefs to be carried on board the faid fhip or veffel from the port of ^°. ird •;»* 

• \ . fhip to be 

Lonabtt to parts beyond the feas to wit to Surinam they the De- carried to a., 

fcndants undertook and then and there faithfully promifed the an u proofed 

Plaintiff to pay him the money due to him for freight and carriage mone^dae* 

of the fame oh the delivery of the bill of lading thereof to them ; ^d c*rfi«ge 

that the bill of lading thereof was afterwards to wit on the fame day ^ 

and year aforefaid delivered to them to wit at &V. and by reafon livery of the 

thereof the Defendants then and there became liable to pay to the ing j 0 ” nfat 

Plaintiff a large fum of money to wit the fum of 20 1. for the faid ji’dingLal 

freight and carriage of the faid goods wares # and merchandife d e e a ! ^*^’ by 

whereof they the Defendants had notice.” There were other of the De- 

counts in indebitatus ajfumfifit. ' cameilabiV 

The Defendants demurred fpecially to the firft count, and afligned fum7to wif* 

for caufea “ that the Plaintiff had not in and by his faid firft count 

averred nor doth it thereby appear that any fum of money was at ^ 

any time due to the plaintiff for freight or carriage of the faid g°od 5 ”. h<m 

goods wares or merchandife in that count mentioned, and that it murrerjbe- 

does not appear in or by the faid firft count of the/aid declaration *otaj£w 

that the faid Plaintiff ever carried the faid goods wares and mer- {hi^became 

chandife from the port of London aforefaid, and that the faid firft for 

r •, . freight on the 

count of the declaration aforefaid is in various other refpedls in- delivery of 

fufficient uncertain incopclufive and informal.” There was alio a lading! ° f 

general demurrer to the other counts. i^i^gl'g** 

Bayley Serjt. in fupport of the demurrer. The promife on the [ be P ro ™ le 

face of this firft count is to pay on the delivery of the bill of lading * 

the money due for freight and carriage; unlefs therefore fome- have ftated » 

thing was due for freight and carriage at the time of the delivery o^fUdfo 01 ’ 

of the bill of lading the Defendants have made no promife to pav much * s 

, . 1# • ' _ * ' lhou*d be 

any thing. Now according to the general rule of law nothing is 
due for freight until the fhip has arrived, and it does not appear 
from this firft count that the fhip had ever quitted the port of 
lading. If there was any ftipulation taking this cafe out of the 
Vofc. II. 4 0 ' general 


rf.ifonaMy 
du it 
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anu -Others. 


1800. •general rule it fhould have been fpecially ftated. It is impoffihte 
for the Plaintiff* to contend that the concluding words “ and by 
reafon thereof the Defendants became liable to pay a large fum of 
money to wit 20/. for the faid freight and carriage” &c, can 
amount to an averment of any fuch ftipul&tion, for thefe -words 
only, flare a conclufion of law, and unleis that conclufxon be war- 
ranted by the preinifes it muff fall to the ground. Thus in Rujb- 
ton v. slfpinallyDoug. 679 where no demand on the acceptor was 
alleged in an action againft the indorfer of a bill of exchange, 
Lord Mansfield faid, “ the promife alleged to have been made by 
the -Defendant is an inference of law and the declaration does not 
contain premifes from which fuch an inference can be drawn.” 
With refpeft to the demurrer to the other counts it cannot be fup- 
ported. 


Shepherd Scrjt. contra. I admit that the concluding averment 
• will net cure the deleft in the declaration if there he any. But 
although freight is not in general payable until the arrival of the 
goods, yet by fpecial contraft it may be made payable at any other 
period. In point of faft it is always cuftomary in the carriage of 
goods to India to contraft for payment of the freight previous to 
the failing of the fhip. Here the Defendants have promifed to 
pay the money due. for freight' at the time of the delivery of the 
bill of lading, and it is matter of evidence whether any thing were 
due for freight at that time or not. If the Plaintiff prove at the 
trial that the Defendants contrafted to pay the freight on the de- 
livery of the bill of lading, that will fuiHeiently eftablifli that the 
freight was then due. 

Lord Eldon Ch. J. It is very olenr what the parties meant to 
Ante on this record. The Plaintiff was to convey a carriage of the 
-Defendants to Surinam at which place, according to the general 
rule of law, the freight would become due. Bur as it might hap- 
pen that the Plaintiff might find no one ‘at Surinam to pay the 
freight, he contrafts to have it paid ab ante. What difficulty. there 
could have been in flaring this contraft upon the record I cannot 
conceive; blit the flrong inclination of. my opinioh is, that it is not 
flated upon the firft count of this declaration. If the -Plaintiff 
meant to fay that the Defendants undertook to pay for freight and. 
carriage of the goods on the delivery of the bill of lading, though 
>no money fhould be then due for freight, he ought not to have 
laid the promife to pay the money due for freight j if on the other 
>hand he meant to fay that the Defendants undertook to pay fuch 

13 . fum 
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fum of money as fhould be due for freight and carriage on the* 1800. 
delivery of the bilfof lading, another ol\je#ion occurs, namely, that 
he has not averred that any thing was due for freight and carriage 
ou the delivery of the bill of lading. Nothing could be due and o.hen. 
on the delivery of the bill of lading but by fpecial contra#, for 
primd facie the freight is not due until the arrival of the goods (e). 

Though it be true that the Plaintiff is not. bound to (late all his 
evidence on the face of his declaration, yet he cannot be permitted 
to explain one contra# by another : having declared on a promife 
to pay die money due for freight on the delivery of the bill oflud- 
ing, he cannot give in evidence another promile to pay the freight 
when the bill of lading Ihould be delivered. 

Heath and RookeJs. expreffed themfelves of the fame opinion. 
Cha.mbre. J. There could have been no difficulty in adapting 
the declaration to the Plaintiff'S cafe. By the general rule of law 
both freight and mariners’ wages are loll tmlefs the goods are car- 
ried to the port of delivery. " But where a party demands freight 
under any other circum dances he nuift declare fpecially. He mud 
fo ftate his fa#s that the Court may fee on the record that lie is 
clearly entitled. The receiving goods on board to he carried 
to a foreign port is a“good'*confideraton to found a promife 
to pay the freight immediately. But in this cafe the Plain- 
tiff Rates a promile by the Defendant to pay the money due 
for freight on the delivery of the bill of lading. Two circum- 
Itances therefore mull concur. Firft, -there tnuft be fomething due 
for freight ; fecondly, there mull be a delivery of die bill of lading; 
but with refpe# to the former of thefe the Plaintiff has not Rated 
any fpecial manner in which any thing has become due for freight. 

■I am therefore clearly of opinion that the firft count of this declara- 
tion is bad. Perhaps the count is informal in other refpeds; 
though it is not neceffary to purfue the obje#ions. In flaring a 
promife to pay the money due forfreight, the Plaintiff has not 
specified any particular fum, or averred that the Defendants pro- 
mi fed to pay what was rcafonably due ; but has merely inferred 
the fum in his ftatement of the genetal inference of law at the 
jeonclufion of his declaration. 

Judgment for the Defendants on the firft count,, 
and for thg Plaintiff on the other counts (£). 

(a) Even an Inchoate fight to freight does to pay unto them 84 / out of the fre ! ght of 
■not attach, until the Ihiphas broken ground. a fhip.” On ttjumpfii and verditt for the 
- Curling v . Long, ante , W. 1. p. 6*4. Plaintiffs, the Delendant moved in arreft of 

) I n Chafe and Another v. Lovgrjtrg* judgment, for that it did not appear that any 
Stj. 220 * the Plaintiffs declared upon a freight was due out of which the money was 
: prcimiic made oy Defendant to th* Plaintiffs, to be paid : and the objection was held good. 
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iirv. 24 tb. Doe ex dem. Barn field and Others <P. Wet ton. 


Devife M to 
S. her 
heirs and a f- 
figns forever; 
but if Hie 
ihali happen 
to die leav- 
ing no child 
or children 
lawful tlTue 
of her body 
jiving at the 
time of her 
death then 
to F. B . and 
his heirs/* 
Held that 
the devife in 
iee to S. S. 
was not re- 
trained by 
the fubfe- 
quent words 
to an cllate 
tail: and 
that the 
devife ever 
to F . 5. was 
a good exe- 
cutory de- 


a t the trial of this a&ion before Lord Eldon Gh. J. at the 
***• Silling') after lad Trinity term, a verdidfc was found for the 
Plaintiff, fubjedt to the opinion of the Court, upon a cafe which 
dated in fubftance as follows.: 

G. Taylor being feifed in fee of the premifes in queftion, which 
were copyhold, and having previoufly furrendered the fame to 
the ufes of his will, on the 18th of May 1761 devifed as follows : 
« I give devife and bequeath unto my wife Pbebe Taylor all my 
freehold copyhold and leafehold meffuages tenements hereditaments 
and premifes with their appurtenances wherefoever fituate for and 
during her natural life”; after feveral bequefts of perfonal property, 
and charging the faid premifes with an annuity fecured by bond 
he proceeded as follows : •“ And from and after the deceafe of my 
faid wife I give devife and bequeath aU my faid freehold premifes 
together with my faid leafehold premifes {charged and chargeable 
neverthelefs as aforefaid) unto my friend Francis Barnfield his heirs 
executors and adminiftrators, upon truft neverthelefs from and 
after payment and fatisfadion of the faid bond debt to permit and 
fuffer my faid fon ’’John Taylor to have receive and take the rents 
iflues and profits thereof to and for his own ufe and benefit for and 
during his natural life, and from and immediately after his deceafe 
then upon truft to and for all and every the fons and daughters of 
the body of my faid fan John Taylor lawfully iffuing and their 
-heirs and from and after the deceafe of my faid wife as aforefaid 
1 give devife and bequeath all my faid copyhold meftuages and pre- 
mifes (charged and chargeable neverthelefs as aforefaid) unto my 
Daughter Sufannah Saunders her heirs and ajjigns for ever but if 
■my faid daughter Jhall happen to die leaving no child or children law- 
ful ijfue of her body living at the time of her death then I give devife 
h and bequeath all the faid copyhold premifes chargeable as aforefaid 
unto the faid Francis Barnfield and his heirs upon truft neverthe- 


thelefs by and out of the rents and profits thereof to keep the faid pre- 
mifes in good and fubftantial repair as occafion fhall be or require and 
to pay or permit and fuffer my faifl fon John Taylor to have receive 
and take the reft and refid ue of the rents iflues and profits of the , 
faid copyhold premifes to and for his own ufe and benefit for and 
during his natural life, and from and after his deceafe then upon 


3 


truft 
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truft to and for all and every the Tons and daughters of the body of 1800. 
my faid ion lawfully ifluing and their heirs and for want of fuch 
iflue then upon truft for my right heirs for ever.” The teftator 

~ ^ ana Others 

Gaorgc Taylor afterwards died feifed of the premiss, without alter- v. 

• Wetton* 

ing his will, and upon the 21ft May 1770 his daughter Sufannah 

- Saunders was admitted to the premifes to hold to her and the ill'ue 
of her body lawfully begotten in reverfion expeftant upon the 
death of the faid Phebe Taylor, and at the fame court at which 
the faid Sufatmab Saunders was fo admitted in reverfion, the faid 
Phebe Taylor and Sufatmab Saunders together with her hufband 
Confablc Saunders duly fuffered a recovery according to the euf- 
tom of the laid manor, to the ufe of the faid Phebe Taylor for 
life, with remainder in fee to the faid Sttfannah Saunders ; who 
were feverally admitted accordingly. The faid Phebe Taylor died 
in March 1786 in the lifetime of Sttfannah Saunders who furvived 
her hufband the faid Conf able Saunders and afterwards intermarried 
with the Defendant Humphrey Wctton. The faid Sufannah TVetton 
(formerly Saunders) died about 11th December 1799. leaving no 
lawful iflue of her body then living, having fiVft furrendered the 
premifes to the ufes of her will, and having alfo afterwards made her 
will or teftamentary writing of appointment and thereby given the 
premifes to her hufband the Defendant and Henry Taylor in truft as 
ritentioned in her will ; and the Defendant and the faid Henry Taylor 
-were afterwards admitted to the fame accordingly. Francis Barnf eld 
the devifec in truft in the will of the faid George Taylor died on the 
18 th April 1763, leaving’the leflors of the Plaintiff his only Tons and 
heirs at law according to the cuftom of the manor him furviving, 
who were thereupon admitted to the premifes in queftion in fee 
at the will of the lord. The queftion for the opinion of the Court 
was, Whether the Plaintiff under the cireumftances ftated was en- 
titled to recover ? , 

Beft Serjt. for the Plaintiffs. The queftion is, Whether the tie- 
vile over to Francis Barnf eld be a good executory devife ? and 
this will depend upon another queftion, Whether the previous 
devife to Sufannah be an eftate in fee? for if that be an eftate in 
fee, the devife over is an executory , devife or nothing. The limit- 
ation “to Sufannah Saunders, |ier heirs and afligns for ever,” 
primd facie imports a fee, and if it had been intended by the tef- 
tator that the words immediately following fhould reftrain that 

V 

eftate to an eftate tail, he would hot have confined the failure of 
affue to the time of her death. ,In Pellf v. Brown, Cro, Jae. 590. 

Vol. 1 L 4P the 
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the dcvife was to Homo's and his heirs in pcrpctuum, and if Thomas 
died without iflue living William his brother, that then William 
fhould have the lands to him his heirs and afligns for ever; and it 
was refolvcd that Thomas took an eftate in fee and not in tail; 'for 
the limitation rdlpedting iflue was not abfolute and indefinite when- 
foever lie died without iflue, but with a contingency, if he died 
without iflue living William. So in i Roll. Abr. 835. pi. 4. where 
there was a dcvife of lands to B. in fee, and eff other lands to C. in 
fee, fubjefl to a provilo that if either died before they were mar- 
ried or before twenty* one and without ifTue, then the eftate of him 
io dying fhould go to the lurvivor, it was held that each took an 
eftate in fee, with an executory devife over to the furvivor for 
life. To the fame effect is Gulliver v. Wicket , 1 Wilfon , 105; and 
the cafe s of Porter v. Bradley , 3 T. Rep. 143. and 'Roe d. Shears 
v. Jeffery , 7 T. Rep. 589. are in point.' Befides, the word 
“ aifigns” would never have been inferted in the former part of 
this dcvife, if the teftator had intended that the word “ heirs” 
fliould denote fpecial heirs ; an eftate-tail not being in its nature 
aflignabie. 

Clayton Serjt. contra. Though the firft words of this limitation 
import a fee, they are fo controuled by thoi'e which follow that 
S. Saunders could only take an eftate tail. It appears to have been 
the general intent of the teftator to provide for his two children ^gd 
their iflue. Having limited an eftate to the fon and his children, 
he proceeds to give the eftate in queflion to his daughter and her 
children. Now if the devife be conftrued fhlcllv, the confequenee 
muft be, that if all the children of S. Saunders fhould die before 
her, the eftate would go over, though fuch children may have left 
children living at the death of S. Saunders. Ift order therefore to 
effe&uate the intent" of the teftator, the Court muft hold that the 
eftate would deicend to fuch grandchildren; and this cannot be 
done without giving S. Saunders an eftate-tail. This circumftancc 
diftinguiihcs the cafe from Porter v. Bradley and Doe v. JiJfery, in 
which the intent of the teftator feems to have been in favour of a fee. 
In Clutch' s cafe, Dyer, 3 >0. b. 1 Rol. Abr. 839. pi. 3. S. C. <( one 
devifed a melfuagc to Alice his daughter and her heirs, and another 
mefluage to Tbomajin bis daughter,' then eight years old, and her 
heirs, and if flic died before Hie attained the age of fixteerr years 
living Alice , then he willed that Alice fhould have Tbomajin' & 
fhare to her and her heirs; and if Alice died haying no iflue living 

4 Tbomajin' 
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Thomajin, that Thomaftn fliould have and enjoy Alice s ihare to her 
and her.heirs; and if both daughters fliould die having no iffuc, jj^Tdcm. 
devife over ta ^ and his heirs: and it was held (u) that the 
daughter took an eftate-tail, and not a fee on a contingent fubfe- v * 

. Wet ton. 

que*nt.” This cafe comes very near the prefent, and though Pem- 
berton Ch. J. in Holmes v. Meynell , Sir T. Joncs y 173. obferves that 
“ he had heard great opinions that it was not law,” yet it has never 
been exprefsly denied, A very ftrtwg authority for the contrac- 
tion for which I am contending is Morgan v. Griffith , Cow/). 234. 
where the teftator having deviled to T. G. for and during his na- 
tural life and after his deceafe to his right and lawful heirs and 
afligns for ever, and for want of fuch lawful heirs to T. E. his 
heirs and alfigns for ever, T. G. was- held to take only an eftatc- 
tail. It has been a general rule ever fince the cafe of Luddingion v. 

Kime, 1 Salk. 224. vLd. Ray. 203. S. C. that the Court will not 
conftrue a limitation to be an executory devife, if they can conftrue 
it to be a contingent remainder. 

Lcfrd Eldon Ch. J. This cafe has on the part of the Defendant 
been put upon the only ground on which it was capable of being , 
put, viz. that it was the manifeft intention of the teftator, that the 
property in queftion fliould go to the iflue of S . Saunders. Some 
principles may be taken as quite clear. If this be a good executory 
devife a recovery will not bar it, and it is equally true that the 
courts always endeavour to conftrue a limitation a contingent re- 
mainder rather than an executory devife. The policy of the latter 
rule is founded on the very circumftanee that an executory devife 
cannot be barred. &fter giving the eftate to S. Saunders her heirs 
and afligns for ever, the teftator proceeds to limit it over to J". Taylor 
in the following terms: “ But if my laid daughter fh.ill happen 
to die leaving no child or* children lawful blue of her body living 
at the time of her death then tdc.” Now j'. Taylor to whom the 
eftate is here given certainly was a relation of S. Saunders, and if 
the devife had been if my daughter fhall die without heirs”, 
as j. Taylor was the next heir to S. Saunders after her own 
children, it would have thewn that the teftator by the word “ heirs” 
meant heirs of the body, becaufe j. Saunders could not die without 
heirs fo long as j. Taylor exifted. On fimilar grounds Clatc/ds 
cafe may have been decided. *It was impoffible that the fecond 
limitation to Thomajin fliould ever take place if Alice took an eftate 

(a) By three judges sgiiofl Bytr, ff 


ill 
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1800. in. fee by the firft limitation. For the eftate being limited to Jflice 
VoTtea' an ^ ^er heirs, ^ ^ lce died w i l hont children living Thomafm, 
B a 11 ►. f 1 k 1 n Thomaftn the filler would take as heir general - of Alice: when 
v. therefore the teftator fays, “ if Alice die without ifiue living Tho- 
Vt,ro - K - ma f n '\ the latter words circurofcribe, the former, and flvew that 
by the word “ heirs” muft be intended “ iffue”. It is probable 
however that this cafe was determined upon the laft limitation , il if 
both daughters (hall die havifig no iflue devife over to jf. S.” It 
has been argued in this cafe, that it was manifeftly the teftator’s 
intention, that the children and grand-children of S. Saunders 
ihould be benefited. But however that may be, the queflion is, 
Whether the teftator intended that the children and grand-children 
ihould be benefited by this will or by fomc difpofition to be made 
by S. Saunders l If ftie had any children living at the time of her 
death, the eftate being given to her in fee,' ftie would have abun- 
dant power to provide both for children and grand-children. 
Nothing however is given to them by this will j they are merely 
named in the defertption of the contingency on which the eftate h. 
to g9 over. It only remains to be confidered, whether this limita- 
tion be within the'time allowed to executory deviies ; and tint il is, 
there can be no doubt. With every inclination to make this a 
contingent remainder, yet unlels we can conftrue the devife to he 
to Phebe Taylor for life, and in cafe S. Saunders fhall leave children 
living at her death, then to S. Saunders in fee, but if not, then to 
her for life, remainder over in fee, we muft hold it to be an exe- 
cutory devife. But by the mode of conftru&ion to which 1 have 
alluded S. Saunders would not .know at the tifhe when her intereft 


commenced, whether (lie was to have a life-chate or a fee. We are 

c 

bound to hold that the whole fee being given to S. Saunders her 
heirs and aftigns in remainder, no, further remainder over can 
be limited upon that fee, and that the eftate given* to the ldfor of 
the Plaintiff is a new fee limited upon a contingency. 

Heath J. I think this cafe clearly falls within the principles 
laid down in Pells v. Brown., and has not been taken out of thole 
principles by the arguments which have been employed. A fee 
.having been given to S. Saunders , the rule that a limitation fliall 
(be conftrucd a contingent remainder rather than an .executory 
<devife cannot apply to the limitation over in this cafe, 

Rooke J. I am of the fame opinion. 

Chamore j. I am of the fame opinion. 

Judgment fort&e PlaintifE 
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Miller v. Cousins. at#*. 25th. 

npHSg Plaintiff in this cafe having figned judgment for want of ^Defcnd- 
a plea, the Defendant fued out a writ of error thereon ; and r '|/ a ad ™ it . in 
the Plaintiff brought an adion on the judgment. The Defend- noc in terms, 
ant then applied to the Court and obtained a rule Nifi to ftay the er ? ra " 
Plaintiff’s proceedings in the fecond adion, pending the writ of ^ e ^' m 
error, he giving judgment in that adion, with ftay of execution, 
and undertaking not to bring a writ of error thereon. piainntt J( . ai 

Bay ley, Serjt. in anfwer to the application, produced an affidavit 
to fliew that the writ of error was merely for delay, which dated ^ t e n J ,“ ag " 
that the Defendant’s attorney had applied to the Plaintiff’s attorney 
for fix months time to pay the money due, and for which the 
adion on the judgment was brought, alleging “ that unlefs that re- 
queft was granted the Defendant muft put himfelf to great expence 
to obtain that time and in the end muft go to gaol and thus the 
Plaintiff would lofe his money” but never intimated that there was 
any error in the judgment. He cited Law v. Smith , 4 T. R. 

436. n. [a), where on account of a fimilar declaration of the De- 
fendant’s attorney the Court of King's Bench refufed to ftay pro- 
ceedings on the Plaintiff’s judgment, pending a writ of error 
brought by the Defendant. \ 

Shepherd, Serjt. contra, infilled, that it was not a neceflary in- 
ference from this declaration of the Defendant’s attorney, that the 
writ of error was brought for delay, and that the Court had always 
held a writ of error a ftay of proceedings, except in cafes where 
there has been an unequivocal declaration of its being merely for 
delay. 

But the Court held the rule to be, that where the Defendant’s 
attorney has in effed, though not in terms, admitted the writ of 
error to be brought for delay, there the Plaintiff is notwithftand- 
ing at liberty to proceed on the judgment (a). 

Rule difeharged. 

(a) Entviifllt v. Shepherd, % T. R. 78. and 1 StUon'i Pratt. 544. ed. x. where the ae- 
M after man v. Grant, 5 T. R. 714. See alio Miorities oa this point are colUfled. 
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Nov. 25th. 


Penson v. Lee. 


In an a&ion 
on a policy 
of infurance, 
with a count 
for money 
had and re- 
ceived, if the 
Defendant 
pay no mo- 
ney into 
court, but 
rftabliih as a 
defence that 
the riik never 
commenced, 
the Plaintiff 
is entitled to 
a verdidt for 
the premium, 
though no 
demand of 


jssvmpsit on a policy of infurance, with a count for money 
, had and received. 1 he Defendant paid no money into court. 
At the trial before Lord E/don, Gh. J. at the Guildhall fittings 
after laft Eajler term, the cafe was opened for the Plaintiff merely 
on his right to recover upon the policy. The defence fet up was, 
that the fhip was not fea- worthy: and upon this point, without 
any dired evidence of fraud, the cafe went to the jury. While 
they were deliberating upon their verdid, the counfel for the 
Plaintiff obferved to his Lordlhip, that in cafe thejury fliould be 
of opinion that the Ihip was not fea- worthy, the Plaintiff would be 
entitled to a verdid for a return of premium. The jury having no 
intimation of this claim brought in their verdid generally for the 


premium was 
made by his 
counfel in 
opening the 
cafe. 

In fuch cafe 
neither party 
is entitled to 
the colls of 
the iff count, 
butthePiain- 
tiff* is entitled 
to the colls of 
the count on 
which he 
fucceeds and 
fu much of 
the e*pences 
of the trial as 
were necel- 
farily incui- 
red by him 
in fupport of 


Defendant. 

A rule A lift having been obtained upon a former day, to enter 
a verdid for the premium upon the count for money had and re- 
ceived, 

Cockell and Vaughan , Serjts. fhewed caufe, and admitted that 
upon inquiry the pradice had been found to vary, with refped to 
allowing the Plaintiff to take a verdid for the premium in cafes of 
this kind, contending that as no mention had been made by the 
Plaintiff in the opening of his cafe refpeding the return of premium, 
under the apprehenfion that fuch a claim might prejudice the jury 
againft him on the principal point, he ought not now to be per- 
mitted to fet it up ; that the Defendant had been deprived of the 
opportunity ofcon telling the claim by crofs-examining thePiaintiiTa 


witneffes, or producing evidence on his own part to eftablilh fraud, 
and that therefore if rhe Plaintiff were uoW permitted to infill upon 


it, he would take advantage of his own wrong. They cited the 
cafe of Nc/bitt v. Whitmore , B. R. E. 40 Geo. 3. (a) where a cafe 
having been refervtd for the opinion of the Court, in which no 


mention was made refpeding a return of premium, the Court 
being of opinion with the defendant upon the principal point, did 
not think proper to dired a vertfid to be entered for the Plaintiff 
for the premium, though to prevent another adion being brought 
they fubjeded the Defendant to the terms of paying the premium 
to the Plaintiff on having judgment entered for himfelf without 


(«) See thii cafe mentioned with feme flight difference, 1 Eafi. f, 97, in notit. 
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coils. They alfo referred to Mackenzii \ v * Buff, Park. Infur. 

377 - 

Shepherd, Lens, and Bayley , Serjts. in fuj^P°rt of the rule ob- 
ferved, that had they not confidered it as the t\onftant pradice for 
the Plaintiff in fuch cafes to have averdid on th% count for money 
had and received, they fhould have made the clfeim at an earlier 
period of the caufe ; that whenever the defehce fet iup imports that 
the rifk never has commenced, it is a confeqapnce oft law that the 
plaintiff is entitled to a verdid for the return m premi\m ; that if 
the fads of this cafe had been ftated on a fpecia)\ verdid\the Court 
would have been bound to enter judgment for the Plaintiff They 
cited Burtnan v. Woodbridge, Dougl. 781. and Roth well Cooke, 

ante, vol. 1. p.172. and Hogg v, Horner , Park . Infer. 377. W 4. 
to (hew that the Plaintiff is entitled to a verdid, though the night 
to a return of premium were never mentioned during the prognefs 
of the caufe ; and relied on Ne/bitt v. Whitmore, where, although 
judgment was entered for the Defendant, he had been compelIed\ 
him to pay the premium to the Plaintiff. • . A 

Lord Eldon Ch. J. I will Rate the prefent inclination of my 
opinion upon this fubjed; but before the cafe is ultimately decided 
I fhould wiflh to have fome converfation with Lord Kcnyoy, and 
learn whether any or what pradice has hitherto prevailed. If any 
pradice has prevailed, it will be unneceffary to enter into the theory 
of the fubjed. The Plaintiff’s language upon the record is this; 

I am entitled to recover as for a total lofs, and if I fail in th^t I 
am entitled to recover fo much money as the Defendant withholds 
from me contrary to good faith. The language of the Defendant 
is, that he owes nothing upomeither demand. If the nature of the 
defence be fuch that the Plaintiff mud nectjfarily recover back the 
premium if he fail it> his demand upon the underwriters as for a 
total lofs, his counfel need not Rate a Angle word to the jury re- 
fpedingydie return of premium. But if the failure on the 


greater demand does not neceffarily infer a right to recover upon 
the leffer demand, the queftion will be, Whether if the Plaintiff’s 
counfel confine himfelf to the former, the Defendant’s counfel will 
not have a right to conclude that the latter has been abandoned. 
The Plaintiff has his choice; he has ftated two demands upon the 
record, and he may infill upon both, or upon one only ; if he be 
apprehenfive that fetting up a claim for the return of premium 
will prejudice the jiiry "gainft him -as to his claim for the total 
lofs, and therefore fuffers the caufe to proceed to its conclufion 

without 
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l800. 


¥f. nson 


Lee. 


without faying one wor$ about the premium, how is the Defend- 
ant’s counfcl to ad ? If 'there be any fettled pra&ice upon the fub- 
jed, they may conduct themfelves accordingly ; but fuppofing no 
fettled pra&ice to/exift, they will have loft the opportunity 
of crofs-examinin^ the Plaintiff’s witneffes, as well as of pro- 

t 

ducing evidence/ on their own part, to rebut the demand for a 
return of premium. Does the defence eftablifhed in this cafe 
ueceflarily infer a right to a return of premium ? certainly not, if 
grofs fraud/ would /have been an anfwer (a). Primd fade the 
Plaintiff’s ebunfel raid nothing to to do but to make the demand ; 
but if grots fraud Iliad been (hewn, it’ will not be admitted that 
they covud have fpcceeded upon that demand : and the queftion is, 
Whether it way neceffary for the Defendant to combat a claim 
which had never been made ? If it was my 'duty to have ftated to 
the jury, that i’f they found the fhip not fea- worthy they mu ft give 
jthe Plaintiff af verdid for the premium, on the count for money 
had and received, I do not think that the mere circumftance of 
this verdid being found generally for the Defendant ought to con- 
clude the Plaintiff. But if grofs fraud be a material ingredient in 
fumming up where a return of premium is demanded, though I 
will not take upon me to fay that adual fraud was proved in this 
cafe, y4t I fhall not have done my duty in not flaring to the jury 
that ttiiere were circumftances very material for their confideration, 
and piat if they amounted on their judgment to grofs fraud, that 
would overthrow the claim for a return of premium. Suppofe the 
Defendant’s counfel, upon -the demand being fet up at the con- 
cjufion of the trial, had then defired leave to go into evidence of 
fraud ; cSuId it have been refufed ? The inconvenience will be 
/extreme if the PlaihtifTs counfcl can'be permitted to open as many 
cafes as they pleafe gradalim etferiatim. I do not conceive that 
this cafe can be decided merely with reference to a&ions on policies 
ofinfurance; it ’muft be decided with reference to all other cafes 
in which fe#ral demands can be made under the differgp counts 
in the declaration. If the practice is already fettled itTriuft pre- 
vail ; but if it be yet unfettled, I think the Plaintiff ought to be 
bound by his opening. 

Heath J. If thepra&ice upon this fubjeft be fettled, I fee 
noreafon why the Defendant (hould complain of furprize, for the 
common and ordinary practice is fufficient notice to him. 


{*) Sec this point difcufled, Park . Infur* j and others v*Frafcr> B* R • Trip* 33 Goo. 3* 
215—218. and finally fettled in Chapman 1 Pari* Infur . aitf* 


3 


Rooks 
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Rooks, J. I ihall yield to the practice whatever it may turn 
out to be. But on principle, it appears to me, that it would be at- 
tended with great inconvenience, if the Plaintiff were fuffered to 
take a verdict in cafes of this kind. I think that the Plaintiff ought 
to make a full difclofure of his cafe to the jur^: the jury only 
have power to give a verdid for the return of premium ; the Court 
cannot order it. Suppofe the Plaintiff were to admit that the (hip 
was not fea-worthy, the Court could not refer the cafe to the pro- 
thonotary to afeertaiu the premium. The Defendant' may go into 
evidence of fraud j and if the demand be capable of being rebutted 
it fhould have been ftated to the jury. 

ChambrE J. In pradice great indulgence is allowed to the. 
counfel in cafes of this tort. Some inconvenience may perhaps 
arife from not ftating the whole cafe to the jury in the opening ; 
but juftice’is often better obtained by not holding the counfel too 
ftridly to the ftatemeut in the opening. On the part of the Plain- 
tiff all that was neceffary was proved j and if the Defendant in- 
tended to prevent the Plaintiff from recovering the premium he 
fhould have proved fraud. The Court indeed ought not to fuffer 
the Defendant to be furprized, or to preclude him frpm entering 
into evidence if he has it in his power. In general every thing is 
taken to be proved which is not objeded to. In drawing up a 
demurrer to evidence, many fads are ftated which never were 
adually given in evidence. If it were not fo, the bufinefs of the 
fittings would be protraded to an intolerable length. The deter- 
mination of this cafe muft depend entirely on the pradice. 

Lord Eldon £h:J. On this day faid — We have made in- 
quiries refpeding the pradice on this fubjed, and find that Lord 
Kenyon is of opinion that in cafes of this kind, the Plaintiff is in- 
titled to a verdid for the premium. Without entering into any 
rcafoning upon the fiibjed, we have only to fay, that the verdid 
in this cafe muft be entered for the Plaintiff on the count for 
money had and received, but as there may be cafes in which the 
application of this pradice may work injuftice, we hope that the 
Plaintiff* 8 counfel will in future demand the premium in his opening 
where he means to infill -upon it on failure of his claim for the 
lei's. 

Per Curiam , Rule abfolute. 

Afterwards on the taxation Of cofts the prothonotary allowed to 
the plaintiff the cofts of the count for money had and received on 
• Vol. IL 4 R which 
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which he had fucceeded, in doing Which he included all the expences 

attending the trial, but allowed' no cofts to either party on the 
counts upon which the Plaintiff had failed, tii confequence of 
this a rule nijt was obtained calling on the Plaintiff to Chew caufe 
why the prothonotary {houid • *»©«;• ; 'tfevie*ir 1 Miii^ilxatfoh and allotv 
cofts to the Defendant on all .the counts except that for money had 
and received. -.r. .;■••• 

Shepherd, Leng, and Bayley Serjts, now fhewed caufe, and 
argued, ift, that the Plaintiff was entitled to all the cofts of the 
trial fmee he could not have recovered Upon the count for money 
had and received without going into all the drcutnftances of the 
cafe, aiid that it was no hardship upon the Defendant, inafmuch 
as he might have faved that expence and trouble by paying 
the premium into Court ; adly, that according to t^e cafe of 
Spicer v. Teafdale, ante, p, 49. where 1 the Plaintiff in this Court 
recovers Upon one count he if ;etitttled to the cofts of 'kit the counts ; 
but even fuppoGng that practice to have been fihee altered and the 
rule of the King’s Bench to have been adopted {a), yet the De- 
fendant could not be entitled to any cofts in a cafe where the Plain- 
tiff has Succeeded upon one count on the trial of the general iffue ; 
though where different iftues wrere trfe d It ikaight be other wife. 

Cockell and Vaughan Seijfts. in'fupport of the rule contended, ift, 
that the Plaintiff’s fuccefs 'upbh'thc^^''cbunt'"dtd not arife out of 
the evidence adduced by the witneffes on the part of the Plaintiff 
but out of the total faUure pf the Plaintiff on that part of the cafe 
which it wfs brought to wpjpotx an& out of the cafe eftabliftied by 
the Defendant ; 2dly, that where the Court fee twoVeparate caufes 
of aftion on record, if the Haintiff fUckeed onone and the De- 
fendant on the other, they will aliowegfts to each party, and that 
no two caufes of action could bq mt»e.4iftiu£$ than thofe upon 
which iffue was taken in this; cafe, rujbey referred to May v. 
Hanks, 3 T, JR* 654. Braithwaite v. Bra 0 >rd , J 5 ^99. and 

to the cafe in this court T. $2 G, 3^ citfd by Ze Blanc J» 

8 T. R, 467 . :*:< a-y" 

Lord £u>.on Ch. J. Siibfequeht to cafe of Spice? v, tfeqf- 
dale the Court declared, though whether in fuqh '*< manner as to 
be heard by all the bar I wUbnot tike Upon m«» -fV-- 
practice of this Court fhoutd in futurdbeconforinable to that of 
the King's Bench. On thiareeord there 

(a) Wkidt th« Coart intimatod to-kare Beta thecafe, when We 'Wife-a^eS'eL' 1 

tamed* ' -. ; y >- r . 

caufes 
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caufes of adion ; and if confidently with the pra&ice of the 
King's Bench, the Court could order the prothonotary to allow 
coda to the Plaintiff upon that count only on which he has fuc- 
ceeded, and to the Defendant upon the others, I think that we 
fhould promote the juftice of the cafe ; but as it appears that the 
Defendant in a cafe like this would not be allowed his cods in the 
King's Bench , I am to prefumc that the pradice of that Court? is 
founded on equity and reafon. In the prefent indance, however, 
as the prothonotary has taxed the cods under the fuppofilion that 
he was bound to allow all the cods of the trial to the Plaintiff, 
the taxation mud be reviewed* In making his review he will 
confider whether the witaeffes adduced by the Plaintiff were 
bond Jide brought forward to fupport the count upon which the 
Plaintiff has recovered cither wholly or in part, and will allow 
for them accordingly j if he dull be of opinion that they were 
not brought forward with the intention of fupporting that count, 
either wholly or in part, he will difitilow the cods refpe&ing them 
altogether. 

Heath J. obferved, that in the cafe of Day *v. Hanks , the 
judgment entered for the Plaintiff had been differed by the De- 
fendant to go by default (dr) j and that the Plaintiff who carried 
down the record to trial failed there altogether. 

Rooke J. concurred. 

Chambre J. The cafe of Day v. Hanks does not apply to 
this. For in that cafe the Piaiptiff had judgment upon an inqued 
of office only, whereas, the* Defendant had judgment upon the 
only ifliie that went down to trial. It feems to me to be the 
iettled pradice of the King's Bench , that if a trial takes place, and 
any one iffue be found for the Plaintiff, he mud have the genera! 
cods ; though on the taxation of thofe cods, the officers are au- 
thorized to dedud the cods of all ihch parts of the pleadings, of 
fuch parts of the briefs, and of fuch witnefles as are not appli- 
cable to the points on which the verdid proceeds. 

The prothonotary was ordered to review his taxation on the 
above principles (b)» 


(«} In Braitbwaiu v. Bradford, 6 t'. X, 
6ot. however, Safe J. Unit '• if 

that cafe were cpnfidfred at fe many right* 


an 


taken on etch, itwaaiidifili within the 1 , tea- 
fon of die determination if ■ 

(b) The cafe 

*4 


..fent,J». Bntebir f . Gma, tioirg. 678. Cited 
: l*,.J0at,. nets 

ohfcmrion 1i made on Bntcbtrir. 

obfemtbttat ■" W«U ik'-eW gene 
rai inference there dtawn itsm &*> v. 
&*$!<• tnnft. efttf tk* jnk&W' iecifiOn, 




1800. 


PbJNBCW 


V. 
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1S00. 


AW. 25. 


Brooker v. Simpson. 


a joinder lo qpm: Defendant, a prifoner, having demurred and given a 
mutt be 1 rule to join in demurrer, the Plaintiff filed a joinder in de- 
bujeantf* tnurrer in the office which was not figned by a Serjeant; where- 
upon the Defendant, figned judgment of nonpros ; and then ob- 
tained a rule to fhew caufe why he ffiould not be difcharged out 
of cuflody. 

Bayley Serjt. on fhewing caufe cited Hubert v. Lord Weymouth , 
3 Bl. 81G. where the Court held that the replication of nulticl 
record does not require a Serjeant’s hand, and overruled the cafe 
of Simfun v. Neale, 2 IVilf. 74. in which the contrary had been 
decided; he alfo referred to Ellis v. Govey, ante, vol. 1. p. 469. 
where the Court faid that a fimiliter was an exception to the rule, 
4< that where the plea is figned by counfel the replication muft be 
figned alfo,” and urged that a joinder in demurrer was a mere 
fimiliter . 

Marjhall Serjt. contra , cited Douglas v. Child , E. 33 Geo. 3. (<?) 
C. B. 

The Court (after conferring with the officers) faid, that a joinder 
in demurrer ought to have a Serjeant’s hand ; for that a Serjeant 
ought to be met by a Serjeant. 

Rule abfolutc. 


(a) Douglas v. Child , £.33 Geo* 3* C„ B* 
The Defendant delivered a demurrer with* 
out being figned by a Serjeant; ^hereupon 
the Plaintiff figned judgm^n*. 

> 7 Jje Court, after hearing Bond and Run* 
mvgten Serjt*. and having confidered^the 
point* declared that it would be extreme]} 
improper to allow an attorney to fanftioo 
fo important a ftep in the caufe, a* that 


which admits all the fadts to be well pleaded 
on the other fide. And Ejre Ch. J. faid, 
that it *ooJd be great presumption in an 
attorney to take upon himfclf to decide 
when a party might demur or jotntn de- 
murrer ; find that this could in no cafe be 
fuch a matter of courfe that tb^attorne> 
might do it himfelf* 


No v. 2;. 


Atkinson v . Newton. 

1 i 


Ft. fa* being 
made re- 
turnable on a 
Kwg*s Bsncb 
return day* 
inftea'* of a 
Common Pleat 


'“piiE writ of fieri facias in this cafe having been Made return- 
able “ on the Tburfdny after the morrow of AU Souls,” 
which is the return day in the King’s Bench, ibftead of M on the 
morrow of All Souls,” the return day in this Court# crofs motions 


return day, was amended by the award of execution On the roll. 


8 


1 


were 
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were made ; viz. on the part of the Plaintiff to amend, and on 
the part of the Defendant to fet afzde the proceedings on the exe- 
cution for irregularity. Both thefe applications now coming on to 
be considered, 



Shepherd Seijt. in fupport of the former motion cited Browne v. 
Hammond \ Barnes , 10. Newnham v. Law, 5 ST. R. 577. Shaw 
v. Maxwell , 6 T. R. 450. Bourchier v. Little , 1 H. Bl. ttpi. 
Carr v. Shaw , 7 T. R. 299. and Stevenfon v. Danvers , ante , 


p. IOQ. 

Bejl and On/low Serjts. contra , infilled that the Court would not 
give leave to amend unlefs with a view to further the juflice of the 
cafe, which in this inftance would be defeated by the amendment 
propofed. They alfo contended that there was nothing to amend 
by, and cited* La Roche v. Wafbrough, 2 T. R. 737. where the 
Court in granting leave to amend laid ftrefs on the circum- 
flance of their being fomething by which the miftake might be 
amended. 

But the other fide obferving, that on a reference to the record 
as now made up, it would appear by the award of execution that 
the writ was awarded “ returnable here on the morrow of All 
Seals, and this being proved by produ&ion of the record j 

The Court made the rule for amending abfolute, and difeharged 
the rule for letting afide the proceedings. 


MOUNTFORD V, WlLLES. 


Nov. 27ft. 


\ criow for goods bargained and fold. In fupport of the 
** Plaintiff’s demand, a note of the Defendant’s was given in 
evidence at the trial, requeuing the Plaintiff to furnilh one W. 
Jutien with ’timber to the value of 30 1 . or thereabouts, for which 
the Plaintiff undertook to be anfwerable. At the bottom of the 
mote was written, ** Credit till Cbriftmas A verdift was found 
for the Plaintiff which included intereft on the fum demanded 
from the Chriflmas referred to in the note. 

Marjhall Seijt. having obtained a rule nifi to fet afide the 
verdidl and have a mew trial on feme other points which were 
overruled, now objected that the Plaintiff could not retain the 
verdift as 'it included intereft, which ought not to be given for 
goods fold. He cited Blaney v. Hendrick , 3 Wilf. 20 y whcie 

VoJL. H, 4*S though 


In a contra# 
for thcfaleof 
good*, if any 
particular 
time be li- 
mited for 
payment of 
the price, the 
vendor ta en- 
titled to in- 
tereft on the 
ptice from 
that time 
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1 800# though it was ruled that intereft , migl^J^e^giveO; oh an account 
ftated from jth^ day on which it was ftated, yet Gould, Blacijlont , 
pord an( j Nam J& ( abjente De Grey Ch* J-) that for money 
Wittes, owing for goods fold and delivered no ijnterqft fliaU be allowed.*’ 
But the Court held that the Plaintiff was entitled to|ntereft from- 
the period mentioned in the note.' • •> >•' "... ., ; 

>• Rule difcbarged. 

Nov. 2-^. and Others -..v\ Davis. 

A. executed T"\ebt“ .on bond*, .. . .Plea, non cftfa&um. 

joinTinSVe-* ^ At.thp trial before Lord ' Eldon Ch. J. it appeared that the 
himLu°»od f bond in queftion was givento the Plaintiffs by the Defendant as fu- 
it"A*Hi ret J' fa* a ^vdiperfpn; that previous to its execution, the Defendant 
if.” having having brought the bond to the Plaintiff’s counting-houfe filled up 

no authority .... , r • , . Z . . . 

from b. fo to with Jus . : o^$ ; nfm$ only as a Jurcty, it was objeded on the part 
fhat the bond °f the, Plaintiffs jthat^they meant to have the joint fecurity of the 
the* i»mai * Defendant, and his partner, one Marjh ; that upon* this objedion 
bond of A. being made the bond was, with the confent of the Defendant, but 
in tbe abfence pf Mfirjh, altered into a joint and feveral bond in the 
names' ofthe Defendant and Marjh, , and being figried by the De- 
fendant “ Davis and Marjh" was by the former regularly fealed 
and delivered as his .deed ; and that Ma/Jb on being informed of 
the tranfadion, exprefTed his difapprobation of what the Defendant 
had done. Upon this evidence it was infilled on the part of the 
Defendant that there was no regular fingle execution*of the bond, 
there being but one feal, againft which were fet the names of 
u Davis and Marjh " and that the execution therefore being in fuf- 
ficient as againft both, was inefficient alfo as againft the Defend- 
ant. A verdid was found for the Plaintiffs, with leave to the De- 
fendant to move to have that verdid fet afide and a nonfuit 
entered. Accordingly a rule mi ft having been obtained for that 
purpofe on a former day, 

Codell Seijt. now fhewed caufe and contended that the bond was 
well executed as againft the Defendant, the figning being immate- 
rial, as appears from the form of pleading, where t|ie^%g, and 
•delivery only are averred, both which latter -ads jh* ^Pgfjsgdanf 
.alone performed. He cited s CjtaramcU ^ 

1 Lord Raymond \ 335. & wber* the, plaintiff .hairing declared 

•on a bond of the Defendant’s teftator Robert Erlin and it appearing 
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to have been figued “ Robert Erlwitt ,” the Court on an obje&ion 1 800. 
taken faid “ the variance between the name figned which is Erl- ' E ^ o ^ 
win and the name in the obligation which is Erlin , is not material, * n< * ° lher * 
beca’ufe fubfcribing is no effential part of the deed, fealing is fuf- Davis. 
ficient.” 

Sellon Scrjt. in fupport of the rule infilled, that though fignature 
might not be neceffary to the validity of a bond, ftill if any Signa- 
ture be adually put to it, the parties to the bond muft abide by 
that fignature ; that in this cafe the alteration in the bond was 
made at the inftance of the Plaintiffs, ,who having at the time the 
Defendant entered into this engagement refufed to take his fingle 
fecurity, ought not now to he allowed to refoil to him alone, fince 
if it had been, a good joint and feveral bond, he would have been 
entitled to contribution from his co-furety (a). 

Lord Eldon Ch. J. The alteration which was made in the 
bond appears to have been as much the a£t of the Defendant as of 
the Plaintiff, fo that no argument in his favour can be drawn 
from that circumftance. His fingle fecurity being obje&ed to, he 
offered to execute a bond for himfelf and his partner Marjb , having 
no authority from the latter to bind him. The way in which this 
obligation begins is this, “ Know all men by thefe prefents I T. Davis 
and G. Marjh ” &c. The Defendant meant it to be his feveral 
bond, and the joint and feveral bond of himfelf and Marjh . Hav- 
ing had no authority to bind Marjh\ the bond becomes the feveral 
bond of the Defendant, .but not the joint and feveral bond of him- 
felf and Marjh . The bond being fealed and delivered is lijfficieut, 
and we would, if it were neceffary, hold him to have deferibed him- 
felf by the name of 41 T. Davis and G. Marjh J and to be eftopped 
from (hewing that his name if T. Davis only. 

The other Judges concurring in opinion, 

Rule difeharged. 

(*) See Cow$U v. Eawends, ante, 268. ahd Dcering v. Lord Win<htlfia % antt 273. 


Smith v . Tyson. Nov. 271I1. 

T he Defendant in this cafe was holden to bait on an affidavit if an affi- 
made by the Plaintiff’s clerk, who fwore pofitively to the f 0 Xii I0 ™di? 
debt. 44 and that no offer or tender had been madfc to the faid b v ;heiw 
Plaintiff to pay the fame or any part thereof in notes of the go- expreMy «e- 

* ' 9 gitive a ten- 

der in bank notes it Is bad : for a derfc cannot have certain U. wledge of a mire negative. 

• vernor 
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1800. veraor and compauy of the Bank of England expreffed to be pay- 
s^rH* able on demand.” 

rvTw. Onflow Serjt. having obtained a rule nifl' for difeharging the 
Defendant on a common appearance on the ground of the tender 
in bank-notes having been exprefaly negatived by a clerk, whereas 
that faft could not be fufficicntly within his knowledge to warrant 
the affidavit ; 4 

Bayley Serjt. contra , infilled that the affidavit being pofitive was 
fufficient, for that if it was falfe the clerk was indictable for per- 
jury, and that a pofitive affidavit of the debt by a clerk had been 
held good* 

Chartibrc *J. obferved that a clerk may have knowledge of a debt 
being due to his m after, that being a certain fa£t, and if that debt 
has been difeharged it is matter of defence’; 'but that in this cafe 
the clerk had alfo fworn to a mere negative, of which he could 
have no certain knowledge. 

The Court wete of opinion that the affidavit was bad, and refufed 
. to alloW a fupplemental affidavit. 

Rule abfolute. 


<(«) If tb« clerk had negatived the tender 
according to tbt tefi of bit knowledge and 
belief h would have been equally bad in this 
cafe. Cafe v. Levi, 8 T«2l. gi o. Though 
if the Plaintiff had been abroad it ihou]^ 
feem that fuch an affidavit by the clerk would 


. have been fafficient. See Monro v. Spihh t 
8 T. R. sS 4. where the agent of a Plaintiff 
abroad fwore pod lively to the debt, and 
. negatived the tender In bank note* accord- 
ing to the btft of hit knowledge and 
belief. 


AW. a8tb. "RusHTON V. CHAPMAN. 


The day in- 
ieritd in the 
notice toap« 
pear to a 
common tafias 
mult b“ the 
return day 
0 i the writ. 


nn he Defendant in this cafe was fcrved with a common capias, 
^ returnable in fifteen days of the Holy Trinity , (the 22d of June^ 
to which a notice was fubjoined to “ appear in his Majefty’s Court 
of Common Pleas at the return thereof being the 2jth Day of 
Jtincfl which was the quarto die pofl. A rule was obtained calling 
on the Plaintiff to fhew caufe why the proceedings fhould not be 
fet afide for irregularity, $ and the cafe was mentioned feveral times 
in this term. 

Befl Serjt. in fupport of the rule relied upon the words of the 
5 Geo. a . c. 27. f. 4, and the conftant pra&ice of the Court Ante- 
cedent to the cafe of Sumner v. Brady in 1791, 1 H. BL 6303 
with refpe& to which cafe he obferved, that as the proceedings 
there appeared by the report to h^ve been founded upon an origi- 
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nal claufum fregit , the ftatute did not apply, and added, that as the 1800. 
Defendant, after having received notice to appear at the return, Rushtom 
could not be in contempt until the quarto die pujl> he would be Cha ^ ak 
deprived of the latitude which the law allows, if the Plaintiff were 
permitted to give notice for him to appear on that very day upon 
which if he does not come in he will be in contempt. 

The officers reported to the Court, that upon fearch made i? ap- 
peared that the procefs in Sumner v. Brady was a common capias, 

Runnington Serjt. in fhewing caufe relied on the authority of 
Sumner v. Brady , and adopted the reafonir.g there made ufe of, 
that the quarto die pojl is to be considered as the effectual return 
day, and that the notice would be equally good whether the return 
day or the quarto die poji were inferted. 

Lord Eldon Ch. J.. upon the argument inclined to think that 
it was impoffibie for the Court to hold that the notice would be 
equally good either way, for that the words of the aft of parlia- 
ment muff be taken to mean one day or the other; and if the futn- 
mons in this cafe was good, a notice in which the words of the aft 
were ftriftly fo* wed and the return day infertecf muft be bad. 

On this day his Lordlhip laid : — We underftand that the prafticc 
of the Court has been to fupport notices fimilar to the prefent. If 
that had not been the praftice I Ihould have entertained doubts 
upon the cafe. My brothers however are difpofed to think that 
in future at leaft that praftice ought to be altered, and that thofe 
notices will be more conformable to the aft of parliament if they 
are drawn up according to the praftice which exifted previous 
to the cafe of Sumner v. Brady. We defire therefore it may be 
underftood that the Court now orders that in future the return day 
be inferted in the notice. 

Per Curiam . Rule difcharged. 


Holland v. White. 


Afev. 28th* 


in this cafe the fon of the Plaintiff’s attorney was prefent in if the rule of 
Court when the bail juftifiedf but the Plaintiff’s attorney, not bail be not 
having been ferved in time with a rule allowing the j unification, pf,” d ,ijp, the 
took an affignment of the bail-bond and proceeded thereon. To *I° r »ke™ 
fet afide this affignment and the proceedings thereon a rule nt/i was 
obtained; * ' bond., ho..* h 

* he knows of 

Yol.II. 4T Againft the jollifica- 

tion. 



j 4 2 CASES IN MICHAELMAS tERM. 

1800. Againft: which Runninflon Serjr. now ihewed caufe, and cited 
' The King v. The Sheriff pf Middlcffx, ^ /J. 495. and Robert? v. 

iioli,ahd father^ ^ 24. Geo. $. C. Z?. to j&ew thaj the rule allowing the 
White, juftilication muft be a dually lerved although the Plaintiff’s ajcloo- 
ncy be pi dent at the juftific^tion. * 

Old) ton Serjt, was proceeding to fupport the rule niff and ob- 
fcived that no fraud had been pra&ifcd on the revenue (<?), inaf- 
much as the rule had been a&uftliy drawn up, though not lei ved in 
time. , 

Hut the Court on reference to the officers finding the pra£tfcc 
to be as ftated on the part of the Plaintiff, and that it pro- 
ceeded not only on the ground of piote&ing the revenue, but nlfo 
on the notion that the Defendant muff be taken to have waved his 
1 uflilication uulefi> he ferve the rule foi the* allowance, 

Difcharged the Rule. 

(0) In The King v. The Sheriff of MuUttfex the Couit faid thty were bound to take care 
that the revenue was not defrauded. 


THE END OF MICHAELMAS TERM. 


i 
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Hilary Term, 

In the Forty- R it Year of the Reign of George III. 


Hill, one, &c. v . Humphreys. 


Jan. 17th. 


rr-HiE Plaintiff in this cafe having brought an a&ion to recover Delivery of 
“*■ the amount of a bill for bufinefs done by him as attorney to bnut° th7 * 
the Defendant, the jaufb came on to be tried before Lord Eldon houfeoniis 
Ch. T. at the Wejlminflcr Sittings after iail Michaelmas Term, client une , 

J J .... month Before 

On the part of the Plaintiff it was proved, that a month before the the com. 

commencement of the a&ion, a copy of the bill figned according 7f7t7a'aion 

to the ftatute had been left at the Defendant’s compting-houle. b^"i«not a 

Upon this his Lordlhip nonfuited the Plaintiff, obferving, that as 

the Stat. 2 Geo. 2 . c. 23. requires that the bill Ihould either be de- 2 Gt». 2. 

livered to the party perlonally, w or left at his dwelling or laft ifao’attor. 

44 place of abode” a month before the commencement of the duccinto hi* 

a&ion. the terms of that ad had not been complied with by a t 1 *’ cemi “ 

’ ^ 1 ' f/«#/conne£t- 

delivery at the comptine-bouic of the Defendant. Liberty how- ed with his 
ever , was given to the Planum to move that the nontuit might be opacity 

- > , 9 though not 

let auqe. immediately 

within the 

terms of the j Get. t. e. 23., end in en aQion upon the b ll fail bccaufc it was not properly delivered 
according to the dtreftions of the ftatuie, he mull fail altogether, and will not be allowed to recover 
for fuch Him/ only.— Suare, Whether the fame tale wuula net r 


for fucb Him/ only .— Qamrti 
con nr fled with his proU Atonal capacity 

VOL. II. 


prevail ii null inms weie not at all 


4 u- 


Tlic 




iSoi. 

Hill 


*v* 

Humph- 

reys. 
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The counfel for the Plaintiff did not think it worth while to 
controvert the above decision ; but having afterwards dtfeovered 
that the hill contained two items which could not be confidered 
as “ fees, charges, or diiburfements at law, or in equity,** within 
the meaning of the ftatute, vhs. 9/. for cofts paid upon a diicon- 
tinuance, and 2 /. 13/. 4 d. for preparing a cafe and laying it before 
a fpecial pleader; they obtained a rule to ihew caufe why a verdid 
ihould not be entered for the Plaintiff for thofe two fums. 

Shepherd , Marjhall , and Vaughan , Serjts. in fupport of the rule 
contended, that the items in queftion not being taxable, the 
Plaintiff was therefore intitled to recover upon them without the 
previous delivery of a bill ; that although they might have become 
the fubjed of taxation if inferted together with taxable items in a 
bill which had been regularly delivered, yet as the ground of the 
defence in this cafe was, that no delivery had been made, it was 
not competent to the Defendant to fay, that the bill had been 
delivered for the purpofe of rendering thefe items fubjed to tax- 
ation, but that it had not been delivered for the purpole of de- 
feating the plaintiff’s right to recover upon it. They cited a cafe 
of Lloyd v. Mead , cor. Bullcr J. F.ajler 1787, which was an adion 
by the folicitor to a commiffion of bankrupt for the amount of 
bis bill ; the defence was, that no bill had been delivered, but it 
appearing that the bill among other items contained one of 7/. ioj. 
for money paid to the meffenger. Duller, J. held, that the Plaintiff 
was entitled to recover upon that item ; for although the money 
was expended becaufe he was attorney, yef he did not expend it 
as attorney. They alfo relied on Miller v. Towers , Peake , N. P. 
Cafes 102. where Lord Kenyon allowed the Plaintiff to give evi- 
dence of conveyancing bufmefs, though he was precluded from 
recovering upon the reft 'bf his demand, on account of having 
omitted to deliver a bill according to the ftatute. 

Cockell and Deft, Serjts. after infilling that as the point was not 
made at the trial it could not now affed the nonfuit, urged that it 
was not competent to the Plaintiff to fever his demand ; that as 
one part of it confided of taxable matter, the whole became fub- 
jed to the jurifdidion of the prothonotary, and that the plaintiff 
therefore could not recover upon any part without a previous 
delivery of a bill under the ftatute. They cited Winter v. Payne , 
6 Term Rep. 645. in which it was admitted, that if any one item 
of the bill was taxable the Plaintiff muft fail in toto, fince no bill 
had been delivered according to the ftatute ; and alfo a cafe of 
Denton 
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Bentonv. Garcia, cor. Heathy], Springaffizes for King ft on 1800, 1801. 

where the Plaintiff having delivered a bill containing fome items '’hXT* 
■which were taxable, and fome which were not, brought his a&ion Hu ®' PIl , 
before a month had expired from the delivery, but the learned REYS * 
Judge held that the plaintiff could not recover for any part. 

Lord Eldon Ch. J. — In this cafe the queftion does not arife on 
the payment of money for the Defendant’s ufc refpe&ing which 
the Plaintiff was not called upon to exercife his fkill and know- 
ledge as attorney ; but it arifes upon the payment of certain fums 
refpe£ting which the Plaintiff was called upon as attorney in a caufe 
to exercife his judgment and advife his client. The rule which has 
been adopted concerning charges for conveyancing either ftands 
upon no principle, or it decides this cafe. The expences of con- 
veyancing as fuch are not taxable ; they are not to be confidered as 
“ fees, charges, or difburfements at law or in equity ” but if one 
fingle item which may be fo confidered, though to the amount of 
3 s. 4 d. only, is to be found in the bill, the Plaintiff cannot recover 
for the conveyancing without a delivery of fuch bill ; for in fuch 
cafe the charges for conveyancing fall within the rule of the ftatute. 

And on thefe principles ; namely, that what is paid for conveyan- 
cing is paid in the character, and in the exercife of the duties of an 
attorney ; that a perfon fhall not fplit the demand which he has in 
the character of an attorney; and that the ftatute attaches upon the 
whole demand which he has in that character. If that be fo, how are 
the charges of conveyancing to be diftinguilhed from the two items 
in the prefetit cafe. .In’ the cafe of Miller v. Towers , as no bill 
had been delivered the Plaintiff was not allowed to recover the 
cofts out of potket ; but as no bill had been delivered Lord Kenyon 
felt himfelf at liberty to confider the demand for conveyancing in 
the nature of a demand made in an aftion for conveyancing only. 

Had any bill been delivered the cofts out of pocket would have 
appeared upon the face of that bill, and thefe cofts being taxable, 
the expences of conveyancing contained in the fame bill, mult ac- 
cording to all the authorities, have followed the fame fate. I do 
not enter into the queftion, whether if any items not conne&ed 
with the profeffion of an attorney had been included in this bill, 
the Plaintiff would have beeq precluded from recovering upon 
them. Perhaps however we fliould not feel great difficulty in 
holding, that an attorney who inferts his whole demand upon his 
client in a bill containing taxable items % lhall be taken to agree 
that he will not bring an a&ion upon any part of fuch demand 

1 until 
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until the bill has been delivered a month. Hadtfbe Jiomt now 
made been taken at the trial, 1 ihould have thought myfelf bound 
to hold that thefe were items fit to be infected, in a taxable bill* and 
that as the bill was not properly delivered they muft be nonfuited 
upon the whole contents. 

Heath, Rooke, and Chambre, Juftices, concurring, 

Rule difcharged. 


Jan , 27th. 


AsTley v. Frances Weldon. 


^ ssuMPSir . The declaration ftated an agreement between the 
Plaintiff and the Defendant, whereby the Plaintiff in con- 
federation of the fervices of the Defendant therein after mentioned, 
agreed to pay her during the term of three years the fum of 
1 /. 11 s. (id. per week, and to pay her travelling expences 
in her removal at the ufual feafons of the year from the 
Plaintiff’s Theatres in London , Liverpool, and Dublin , or elfewhere, 
fave and except her extra luggage, which was to be paid for by 
herfelf, and the Defendant in confideration of fuch weekly fajary 
agreed, that fhe would during the faid term of three years “ at the 
ufual and accuftomed time or times in each day and at all other 

times when required by the Plaintiff or his affigns to the beft of 

her judgment power and ability do and perform on the refpe&ive 
theatres of the faid Plaintiff all and every fuch matters and 
things as might from time to time be required of her as a per- 
former or otherwife by the faid Plaintiff or his affigns in the 
leveral public performances to be from time td time exhibited 
on the feveral flages of the refpediye theatres of the faid Plaintiff 
quiredbythe cither in England Ireland or Scotland when and as often as need 
attend «t *he or occafion ihould be or require and when direded or requefted 

yondThlT" ‘thereto by the faid Plaintiff or his afiigns j he the faid Plaintiff 

ufual hours thereby agreeing to find fit and proper theatrical dreffes for the 

ergency and occafion; And likewife it was thereby further covenanted and 

oJwubjea agreed on between the parties aforefaid that the the faid defendant 
a$ arerftab- an ^ wou ld during the faid term thereby agreed on over and 

lifted %thc above the ufual and cuitomary hours of attendance and on anv 

theatre*, J 

be at the + 

theatre half an boor before the performances begin and abide by the regulations -of the theatres and 
pay all fines ; and it was agreed by both parties that either of them neglefiing to perform that agree- 
ment ihould pay to fhe <>‘her 2co/.” AJjfmpfit upon this agreement iheing feveral breaches, and con- 
cluding to the Plaintiff’s damage of 200/. —Field that the Jam mentioned in the agreement was in the 
nature of a penalty, not of liquidated damages. 

emergent 


By articles of 
agreement 
between the 
Plaintiff and 
Defendant it 
was agreed 
on the part . 
of the former 
thiithefhould 
pay the latter 
10 much per 
week to per- 
form at* his 
theatres, 
with her 
travelling 
ckpences of 
removing 
from one 
theatre to 
another ex- 
cept extrA 
baggage ; 
and on the 
part of the 
Defendant, 
that fhe 
Ihould per- 
form at the 
theatres <och 
things as ihe 



emetgettt attend as well as afiift at either of the faid 

theatres cif thefeld Plaintiff in forwarding the feveral performances- 
as attend all rehearials at the reipe£live theatres of the faid 

Plaintiff or fubjed herfelf to the payment of the fines and forfei- 
tures eftablUhed in the refpcdive theatres ; And alfo that the faid 
Defendant (hould' and would on every night’s public performance at 
therefpe&ive theatres and before the perform auce attend and be there 
at lead one half hour before filch public performance (hould begin 
unlefs permiffion (hould be had and obtained from the faid plaintiff 
or hrs afllgns in writing to the contrary ; And alfo that the faid' 
Defendant {hould in all things conform to and duly comply with and 
abide by the fcteral rules and regulations of the refpe&ive theatres 
in every refpedr in cotrtmon with the feveral performers employed 
therein; and likewife pay all fine or fines that might become due 
and payable by means of any forfeiture or other matter caufe or 
thing whatfoever ;** Provided that the Plaintiff flioujd Jave power 
Co* determine the agreement by notice in writing, ancKthat if any of 
his theatres ihouid be (hut on particular occafiods therein fpecified 
or the Defendant Ihouid be prevented from attending, the Plaintiff 
ihouid be at liberty to deduft a proportionable part of her falary, 
and that if the Plaintiff ihouid be minded to ihut up his theatres 
fooner than the ufual feafon, for a period not exceeding a month,, 
he ihouid be at liberty to flop the Defendant’s falary, (Ke being 
at liberty to perform elfewhere ■, but that if either of his theatres 
ihouid remain ihut for more than a month during the ufual fea- 
fen, then the agreement ihouid be at an end ; “ And laftly it was 
thereby agreed on by and between the faid parties that either of 
them negledling to perform that agreement according to the tenor 
and effect and the true intent and meaning thereof ihouid pay 
to the other of them’ the full fum of 200/. of lawful 1 money of 
Great Britain to be recovered in any of bis majefty’s courts of 
record at Wejlmvjler The declaration then (bated, that in* con- 
fideratidn that the Plaintiff had undertaken to perform all’ things iir 
the faid agreement on his part to be performed the Defendant un- 
dertook to perform 1 all thingsT therein on her part to be perform- 
ed, by virtue of which agreement the Defendant Was afterwards 
received into the Plaintiff’s fervice on the terms therein mentioned. 


U1 

rSor. 

AstEet 


v> 

Weldon. 


]it then averred, that although the Plaintiff was willing that the 
Defendant (hould remain in his fervice during the whole term and 
had performed every thing on- his part to be performed yet (pro- 
II. . 4X telling 
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x 8 oi. telling that the Defendant had performed nothing on her part to 
ke performed) the Defendant did not during fuch part of (he faid 

Wbldon term t * irec y ears as was ^ jen clapfed, at the ufqal and accuftoiucd 
times, &c. (in the words of her agreement) perform at the Plain- 
tiff’s theatres, but on the contrary thereof on &c. at See, refufed 
, to perform fuch things as were exhibited on the ftage of one of the 
theatres in the i lid agreement mentioned, to wit &c. notwith- 
llanding the Plaintiff had provided proper theatrical dreffes, con- 
traiy to the i'onn and effed of the faid articles of agreement and 
the promife and undertaking of the faid Defendant fo by her made 
as aforefaid and in breach and violation thereof} And further that 
the Defendant did not attend at the refpedive theatre^ half an hour 
before the refpedive performances began,* but on the contrary 
refufed to attend and abfented hcrfclf without leave, contrary to- 
the form and effed &c; And further that the Defendant volun- 
tarily withdrew herfelf from the fervice of the Plaintiff for a long 

time during which file refilled to perform at his theatres in the 

< 

public performances which were legally exhibited during that 
period, contrary to the form and effed, &c. “ By means of 

which faid premifes and by force of the articles of agreement and 
the promife and undertaking of the defendant fo by her made as 
aforefaid fhe became liable to pay to the plaintiff the fum of 200/, 
in the faid articles mentioned” of which {he had notice and was 
requefted to pay, but refufed &c. to the Plaintiffs damage of 200/* 
Plea, Non ojfumpjit. 

The caufe was tried before Lord Eldon Ch. J» at t ( he Wejtmwjlcr 
Sittings in laft Trinity Term, when the agreement having been 
proved, and that the Defendant abfented herfelf from the theatre, 
and evidence having been adduced to fljew that by the regulations 
of the theatre the performers are fubjed to efertain fmall lines for 
late attendance, inebriety, &c. a verdid was found for the 
Plaintiff with 20/. damages ; but liberty was referved to the 
Plaintiff to enter a verdid for 200/. if the Court Humid be of 
opinion that the fum of 200/. mentioned in the agreement was to* 
he confidered in the nature of liquidated damages. 

A rule nifi for that purpe fe having been obtained accordingly,. 
bbrpbtrd and Bejl^ Serjts. now argued, in fupport of the rule» 
that it appeared from the tenor of the articles to have been the 
intention of the parties that the 200 /. Humid be conlidercd as 
liquidated damages j that in thbfe cafes where particular fines were- 
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i’mpofed by the laws of the theatre, thofe fines were to be confidered 1801. * 
as the damages agreed to be paid; but for the breach of the articles Astxev 
in every other inftance, the funi of 200/. was agreed to be paid, W bldoh. 
without regard to the quantum of injury which the particular 
breach might have created ; that thefe articles refembled fome . 

Ads of Parliament in which fpecific penalties being impofed in 
particular dairies, and a general penalty given at the end, the 
general penalty operates upon all breaches of the ad to which 
no fpecific penalties have been annexed ; that in many cafes it 
might be advantageous to the Defendant that the fum of 200 1 . 
fhould be confidered as liquidated damages, fince it might be 
worth while /or her to pay that fum in order to be releafed from 
her engagement, whereas if it were not fo confidered it would be 
impoflibie for her to quit the Plaintiff's fcrvice without being 
liable to a new adion for every day’s abfence ; and that it appeared 
from the nature of the agreement to have been the intention of the 
parties that upon payment by either of them to the other of 2t>o/. 
they fhould be releafcd altogether; they cited the opinion of 
Lord 1 Somers, mentioned Free, in Chan. 487. “ that where the party 
might be put in as good a plight as where the condition itfelf was 
literally performed, there the Court of Chancery would relieve though 
the letter of it were not ftridly performed, as payment of money 
&c. but where the condition was collateral and no recompence or 
value could be put on* the breach of it there no relief could be 
.had for the breach of it ;” and relied upon the following cafes, 
viz. Ptonfonby y. Adams, 6 Brown Pari. Caf. 417. where it was- 
covenanted, that if the tenant failed to refide on an eftate in Ireland 
leafed to him, his rent fhould rife from 125/. to 150/. and it was 
decreed that the 23/. additional remt was to be confidered as 
liquidated damages; Rolfe v. Peterfon , 6 Brown Pari. Caf. 470, 
where the fame dedtriue was laid down refpedting a covenant 
that the tenant fhould pay 5/. per annum for every acre broken 
up. and converted into tillage ; Lowe v. Peers , 4 Burr. 2229, where 
the fame was holden of a promife to pay 100 2I. if the Defen- 
dant married any woman except the Plaintiff; and Fletcher v. 

Bychc , 2 Term Rep. 32. where* the Plaintiff having agreed to 
perform certain work, and that if he did not do it in a certain 
time, he fhould “forfeit and pay to the Defendant the fum of 10/. 
for every week after the time agreed upon,” the Court allowed the 
10 /. per week to be f t off by the ‘Defendant as liquidated da- 
mages 
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mages, in an adion on a bond brought againft him by the 
Plaintiff. 

Vaughan Serjt. contra obfcrved, that the Plaintiff by affigning 
feveral breaches in his declaration had fhewn that he confidered the 


fum contained in the articles in the nature of a penalty out of 
which he was to recover to the amount of the injury actually fuf- 
tained ; and that the fame appeared from the articles themfelves, in 
which a number of ftipulations of different degrees of importance 
were inferted, and for the breach of which very different fums 
rnuft have been intended to be paid: he mentioned Sloman v. 
Walter , i Brown Chan. Caf. 418. where Lord Chancellor Thurlow 
held that a bond having been entered into by the Plaintiff to the 
Defendant in the penalty of 500/. to fecufe to the former the ule 
of a room in the Chapter Coffee-houfe , the penalty being merely to 
fecure the enjoyment of a collateral objed, nothing but the damage 
actually fuftained by breach of the agreement could be recovered ; 
and *alfo Hardy v. Martin , ibid. 419 in not is t where a brandy- 
merchant having purchafed of his partner the good-will of the 
fhop, and the latter having entered into a bond in the penalty of 
6oq /. not to fell any brandy within five miles of the place, on 
payment of the damage actually fuftained, the Plaintiff was re- 
ftrained by the Court of Chancery from taking out execution for 
the penalty. 

Lord Eldon Ch. J.— -When this caufe came before me at Niji 
Prius , I felt as I have often done before in confideriug the various . 
cafes on this head, much embarraffed in afcertaining the principle 
upon which thofe cafes were founded : but it appeared to me that 
the articles in this cafe furnifhed a more fatisfadory ground for 
determining whether the fum of money therein mentioned ought to 
be confidered in the nature of a penalty or bf liquidated damages* 
than moft others which I had met with. What was urged in the 
courfe of the argument has ever appeared to me to be the cleared? 
principle, viz. that where a doubt is dated whether the fum infert-* 
ed be intended as a penalty or not, if a certain damage lefs thanr 
that fum is made payable upon the face of the fame inftrument, in 
cafe the ad intended to be prohibited be done, that fumfhall be con- 
ftrued to be a penalty. The cafe of Sloman v. Walter did not ftand' 
in need of this principle : for there by the very form of the in- 
ftrument the fum appeared to be a penalty; in which- cafe a Court 
of Equity could never confulfr it as liquidated damages/; but mud! 
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direct an iflfue of quantum damnificatus. A principle has been faid 
to have been ftated in feveral cafes, the adoption of which one 
cannot but lament, namely that if the fum would be very enor- 
mous and exceflive confidered as liquidated damages, it (hall be 
taken to be a penalty though agreed to be paid in the form of 
contract. This has been faid to have been ftated in Rolfs v, 
Peterfon where the tenant was reftrained from flubbing up tinaber. 
But nothing can be more obvious than that a perfon may fet 
an extraordinary value upon a particular piece of land, or wood, 
on account of the amufement which it may afford him. In this 
country a man has a right to fecure to himfelf a property in his 
amufements: and if he choofe to ftipulatefor 5/. or 50/. additional 
rent upon every acre of furze broken up, or for any given fum of 
money upon every load of wood cut and flubbed up, I fee nothing 
irrational in fuch a contradl ; and it appears to me extremely dif- 
ficult to apply with propriety the word “ exceflive” to the terms 
in which parties choofe to contradl with each other. There is 
indeed a clafs of cafes in which Courts of Equity have refolded 
contradls on the ground of their being unequal.* It has been held 
however that mere inequality is not a ground of relief; the in- 
equality muft be fo grofs that a man would ftart at the hare men- 
tion of it. Neceflity in thefe cafes feems to have obliged the 
Courts to admit a principle nearly as looi'e as that to which I have 
before alluded. But with refpedl to the cafe of Ponfonby v. Adams 
the landlord may have f<jt a value upon the refidence of a particu- 
lar tenant on his eftafe ; and why fliould he not upon that ground 

have ftipulated that if fuch tenant fliould ceafe to refide there his 
» _ 
rent fliould rife to 150/.? Both in Rolfc and Pet erf n and in 

Ponfonby v. Adams I fliould have faid, that what was matter of 
contract bottomed on a good confideration, fliould not be looked 
upon as penalty, but •fliould he confidered as rent referved, or 
liquidated damages. In Lowe v. Peers it is quite clear that the 
breach of promife of marriage was to be compenfated for in da- 
mages ; it was a contra£t that in cafe the party failed to perform 
his promife he fliould pay the fum of 1000/. The cafe of 
Fletcher v. Dychc is very ftrongly to the prefent purpofe. In that 
cafe a bond in a penal fum Was conditioned to perform certain 
work within a certain time, or to pay^ 10/. for every week beyond 
that time. The 10/. per week was fecured by the penalty of the 
bond : and to have faid, that one term of a contract fecured by a 
Voi» II. 4 Y * penal 
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penal fum, lhould alfo be a penal fum, would have been abfurd. 
Indeed Lord Hardvaicke in Roy v. The Duke of Beaufort [a) was of 
opinion, that a perfon who had entered into a bond with a penalty 
of ioo/. if he poached, mult have paid the 100/. if he had eom- 
mitted any a< 5 l which amounted to poaching. But fuppofe the 
Duke had taken a bond in a penalty of ioo/. with condition that 
the t)bligor lhould not kill a partridge, or if he did, that he lhould 
pay 5/. in that cafe it is molt clear that the 5/. mult have been 
conlidered as liquidated damages. With refpccl to rite cafe of 
Hardy v. Martin , l do not underhand why one brandy merchant 
who purchaies the leafe and goodwill of a (hop from another may 
not make it matter of agreement, that if the vendor trade in brandy 
within a certain diflancc, he lhall pay 600/.; and why the party 
violating fuch agreement lhould not be bound to pay the fum 
agreed for, though if fuch agreement be entered into in the form of 
a bond with a penalty, it may perhaps make a difference. I much 
will), that the principle laid clown by Lord Somers in Free, in 
Chav, had been adhered to. Let us then fee what this cafe 
amounts to. It was contended at the trial that the kill claufe is 
hot in the form of a penal bond. It is thus “ and laftiy it is 
hereby agreed that either party failing to perform their un- 
dertaking lhall pay to the other 200/.” Printd facie this cer- 
tainly is contract, and not penalty ; but we inuft look to the 
whole iiiftrument. In confideration of the Defendant’s fervices 
the Plaintiff undertakes to pay her 1 /. 1 1 s. 6 d. per week, and alfo 
her travelling expences. It would he abfurd to hold that, bccaufe 
the 1 /. 1 1 s. 6 d. is a liquidated fum, therefore the Plaintiff could 
not -be called upon for more, and yet that in ccmfequcrice of his 
non-payment of the Defendant’s travelling expences lie lhould he 
liable to the whole fum of 200/. becaufe thofe expences are not 
afeertained. Again, there are many inftances of the Defendant’s 
mif-condu£t which are made the fubje&s of fpeeilic lines by the 
laws of the theatre. Are we then to hold, that if the Defendant 
happens to offend in a cafe which has been fo provided for by 
thofe laws Hie lhall pay only 2 s. 6 d. or 5 a., hut if Ihe offend in a 
cafe which has not been fo provided for, lhe lhall pay 200/. I 
can find nothing in thefe articles which can fatisfy tfiy mind 
judicially, that the 200/. is to be paid in one cafe and not in the 
other. The claufe is general and contains no exception. If that 


[a) 2 Aih< igo. 


he 
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be fo, the cafe of Fletcher v. DycLc if. an authority ftrongly in 1801. 

point. It therefore does appear to me that the true effed of this astley 
agreement is, to give the Plaintiff his option either to proceed WE 2 ^ 0Jir 
upon, the covenants toties quoties, or upon the firft breach to proceed 
at once for the 200/. out of which he may be fatished for the da- 
mage adually fuftained, and which may (land as a fecurity for 
future breaches. 

Heath J. — I am of the fame opinion. It is very difficult to 
lay clown any general principle in cafes of this kind ; but I think 
there is one which may be iafely Rated. Where articles contain 
covenants for the performance of feveral things and then one large 
fum is Rated at the end to he paid upon breach of performance, 
that mull be confidered as a penalty. But where it is agreed that 
if a party do fuch a particular thing fuch a fum fhall be paid by 
him, there the fum Rated may be treated as liquidated damages. 

In Rolfex. Pcterfon it was held that the fum mentioned was in the 
nature of increafed rent, becaufe it was Rid that the tenant was 
liable to difirel's. But if the tenant had only covenanted generally 
not to cut down the furze, ami at the end of fhe lcafe a fum of 
money had been inferted to be paid in cafe of breach of perform- 
ance of the covenants, that fum would have been in the nature of 
a penalty, it is a well known rule iu equity, that if a mortgage 
covenant be to pay 5/. per cent, and it the intereft he paid on cer- 
tain days then to be reduced to 4/. per cent . the Court of Chancery 
will not relieve if the early day he fullered to pafs without pay- 
ment; bur if the covenant be to pay 4/. per cent, and if the party 
do not pay at a certain time it (hall be railed to 5 /. there the Court 
of Chancery will relieve. lit the prefent cafe, by the laws of the 
theatre, the Defendant was to pay a lmall iutn in e very cafe of ab~ 
fence, which proves that the fum to Retire performance of the 
articles mud he coniidesed in the nature of a penalty. 

Rookk T. — The determination of the Court in conRruinp- this 

•f cj 

inftrument mull be guided by the intention of ihc parries. Now 
it appears very clearly from the Ripulaiion that fmall fums of money 
fhould he paid in certain cafes, that the parties confidered the 
larger fum as a penalty. The cafe of Fletcher v. Dye be is very 
firong upon this head; and is* not to be diRinguilhed from the 
prefent calc. 

Chambre J — Though this in point of form is an a'ftion for 
.damages, yet if the parties are to be confidered as having Ripulated 

for 
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for certain damages, the jury ought to have been directed to find 

damages to the amount of the whole fum fo agreed for ; and the 

effed of the cafe mult have been the fame as if the Plaintiff had 

declared in debt for a penal fum. The jurifdi&ion of Courts of 

Equity in relieving on penalties is of very high antiquity. The 

Legiflature has now adopted this pradice and affords the fame 

benefit to Defendants in a&ions at law: and it has lately been 

fettled that it is not matter of ele&ion in the Plaintiff to proceed 

under the flatute, but that the directions are compulfory, and mull 

be purfued (a). The queftion is then, what is the fair prefumable 

intention of the parties ? 1 do not quarrel with any of the cafes 

which have been cited. A man in pofieffion of his own eltate 

may fet his own value upon the view, the timber, or other orna- 

< 

ments and conveniences of the eflate, and if he part with the pof- 
feffion, he may part with it on the terms that the tenant fhall cul- 
tivate it in fuch a particular way, hut if he vary from that mode 
of cultivation then fo much additional rent fhall he paid. I re- 
meymber that the cafe of Rolfc v. Pcterfun was not thought alto- 
gether fatisfadory at the time when it was decided : though I do 
not feel any objedien to the determination. The cafe of Lowe v. 
Peers could not be confidered as any thing but a cafe of flipulated 
damages. There is one cafe in which the fum agreed for mud 
always he- confidered as a penalty; and that is where the payment 
of a fmaller fum is fecured by a larger. In this cafe it is impoffible 
to garble the covenants, and to hold that in one cafe the Plaintiff 
fhall recover only for the damages fuftained, i and in another that he 
fhall recover the penalty : the concluding claufe applies equally to 
all the covenants. If any thing is to he colieded from the form of 
this declaration, it fhould feem that the Plaintiff meant to fue only 
for the damages aduallv fuflained. If he had declared in debt and 
afiigned breaches he would have been confidered as having made 
his eledion to proceed under the flatute, and by varying the form 
of the adlion he fhall not elude the flatute. I rely on the form of 
the inflrumeut and on the flatute of William. With refped to the 
cafe of Hardy v. Martin , in which I was concerned, Lord Manf~ 
jicld upon the trial at law inclined to think it a cafe of (lipulatcd 
damages : though I fee by the printed Report that it was confidered 
otherwife in the Court of Equity. 

Rule difeharged. 


(a) See Roles v. Bojrwtii, 5 Term Ref. 538. and Hardy v. Bern, 5 Term Rep. 636. 

4 
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assumpsit. The firft count of the declaration was upon an 
award ; which was followed by the common counts. 

Bay lev Scrjt. applied for a rule nijl to change the venut from 
Mhiu c/i x to Suffer. ; and obferved, that although in a&ions on 
fonte iull r iiinents the Courts had refuted to change the venue, yet 
that in the cafe of Pinkney v. Collins , 1 Term Rep. 57 1. where the 
Court rd’ufd to change the venue in an action on a bill of 
exchange, the rcafon given was, that fuch inftruments were bona 
noiahilhi in any county, which does not apply to an award. 

Upon this Chambrc j. read a manufeript note of a cafe of Orrne v. 
Jthiuiy , B.R. AT. 2O Geo. 3. where the Court refufed. to change 
the venue, the ad ion being on a note to pay 15/. if the Defendant 
did not compleat his contract for an inn purchafcd at an au&ion, 
which was not a negotiable note. 

Bayley then urged that the Plaintiff ought to*be bound to confine 
his evidence to the count on the award, as in Maugir v. Hinds , Barnes 
4S7. ed. 3 ; or at lead fliould undertake to give evidence on 
that count at the peril of a non-fuit, as in The Duke of Bedford v. 
Bray , Barnes 491. ed. 3.; for unlefs the Court fliould put Plaintiffs 
under thefc terms, they would always be at liberty to lay the venue 
where they pleated, by introducing a count upon an inftrument 
which never exifted. 

The Court intimated an opinion that the application could not 
fucceed but offered to grant a rule nifi. 

Whereupon Bayley defired.to take nothing by his motion. 


It feem& the 
Court will not 
change the 
venue in an 
sttion on an 
award, even 
though the 
declaration 
contain the 
common 
counts. Nor 
wii! the/ 
oblige the 
Plaintiff to 
undertake to 
give evidence 
on the count 
upon the 
award. 


Mann v. Sheriff, 


Jan* 28th. 


r-piiE Defendant in this cafe was held to bail upon an affidavit In an nffida- 
"*■ made by the Plaintiff and one Robert Gcddes. In that affidavit to'baii'tha 


the Plaintiff depofed “ that at the time of making the. alignment 


Plaintiff de- 


puted that 

. • at the time 

of the Sifiinnmcnt thereinafter mentioned, the Defendant was indebted to him on a bill cf exchange. 


and that Ik 


r t v-r w .» r 


fillip red rhe r*ebt by indenture to A . C, and D . in trull. 


- A then depofed that 

at the time of th#* sfii -te-ivit bciT*g t»:uip the D fendant was indebted to them A. ,7. C. And fj. as fuch 
tru lives ar.c Held that .he affidavit was insufficient, becaufe if did not deny that 

vc debt h :J t -or. ro r(i-> PhmiilF between the tOignment and the time of the affidavit being 

rililUv Dor I 1 .1 m •viV.tif-’H - ■ '-irtT.ln */ir ur:ic u I f r\ur f* .1 _ 


J 5 m a iiippiVtfientwi affidavit was ai/oweJ. 

Voi,. II. 4 7a 


herein- 
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1 3 os. hereinafter mentioned the Defendant was jufty indebted to him the 
-Plaintiff in the Aim of 37/. as the acceptor of a bill of exchange pay- 
v - able to the order of Thomas Wat/on and duly indorfed to the Plaintiff 

• H L R. l Jf-F 

and that the Plaintiff by a certain indenture bearing date, &c. af* 
figned the Paid debt among divers other debts and effects to the other 
deponent Robert Geddes together with J. L., J. C W. M., and 
7 . //. in trull for the benefit of the creditors ot the laid Plaintiff.” 
Robert Gedda then depofed “ that the Defendant is juftly and 
truly indebted to him and the laid J. L ., jh C., W, M., and jb. II. 
as fuch affignees and truftecs as aforelaid in the faid fum of 37/. 
upon and hv virtue of the faid bill of exchange and the faid afiign- 
ment.” Lalily, the Plaintiff and Gcddes depofed “ for themfelves 
and each of them that no tender of the faid fum of money or any 
part thereof hath been made in any note or notes of the Governor 
and Company of the Bank of England exprefled to be payable on 
demand.” 

A rule nlfi having been obtained for difeharging the Defendant 
upon' a common appearance ; 

Vaughan , Serjt. in fupport of the rule contended, that it ought 
to appear by the affidavit that the Defendant was indebted to the 
Plaintiff on record at the time of the affidavit made; whereas in 
this cafe it only appeared that the Defendant was indebted to him 
at the time of the affignment. 


Bayley, Serjt. contra infilled that in cafes like the prefent, it was 
quke Jufficient if the affignees who have the equitable interefl 
fwear that the Defendant is indebted to them as fuch ailignees at 
the nine of the affidavit made : he cited Crefivcll v. Lovell , o Term 


Rep. 418. 

Lord Eldon, Ch. J. faid, The tafe of Crefueell v. Lovell, as 
far as it affeds that now before the Courr, feems to have been 
founded upon the authority of fome cafes of legal ailignees; 
which cafes do not appear to me to bear any analogy to it; for 
neither in Cnfwell v. Lovell , nor in this cafe, could the adion be 
brought in the name of the affignees. Though the Plaintiff in 
the prefent inllancc iwcars that the Defendant was indebted to him 
at the time of the affignment, yet fubfequent to that time the 
Plaintiff may have received the money and given a difeharge; 
and con'.Vquently, it is poffibie confidently with the Plaintiff'’ s 
affidavit that nothing may have been due at the time of the af- 
fidavit made. 11 however the Plaintiff had added that fubfequent 


to 
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to the affignmertf nothing had been paid to him, the affidavit 
would have been fufficient. 

Bayley then applied for leave to file a fupplemental affidavit in 
order to make that addition (a ) j which after feme oppofition was 
granted. 

(a) Vide Garnham v. Hammond, ante, 298* 
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A Rule having been obtained by Bayley Serjt. calling o« the 
Plaintiff to ffiew caufe why the execution fued out in this 
cafe ffiould not be fet afide for irregularity, i ft, Becaufe it had 
been fued out after fervjce of the allowance of a writ of error ; 
2 dly, Becaufe it was fued out by an attorney different from the 
one who had been attorney fh the caufe, and no order for chang- 
ing the attorney had been obtained (#) ; 

Shepherd , Serjt. as to the firft point produced an affidavit dating 
a declaration of the Defendant, that the writ of error was fued out 
for delay ; and was proceeding to argue on the fecond point. 

When Heath, J. laid, that it appeared by feveral cafes col- 
luded in Rol. Ahr. ( b ) that the authority of an attorney determines 
with the judgment and therefore no order to change the attorney 
was neceffary. 

Per Curiam , Rule difeharged with cofts. 


r . a 1 r* t : ft may 
fu c oik exe- 
cution by a 
different at- 
torney from 
the atror- 
ticy in the 
caufe, with- 
out obtain- 
ing an order 
*»of Court for 
changing the 
attorney. 


( fl ) Ser Rrg G x. A.D. 165*1. R.R. f. 10. 
C. B . /. * 3. Kaye v. De Malt os, 2 BL 1323. 
and Mac phi Jon v. Rot iff: , Doug. 217. 

J) Vol. i. fol.29t.AZ. But the attor- 
ney in the fuit may fue out execution within 
a year af.rr the judgment without a new 
warrant 2 Inft . 378.; or fue out 0 fare facias 
againft bail, and pray an alias. Burr v. 
Atwood, 1 Salk . 89 ; though when the 
feire facias is returned there mult be a new 
warrant, ibid . Indeed the reafon given by 
Holt, Ch. J. why he may fue out the f ire 
facias is, that any one might fue out or 


pray the feire facias, and therefore the old 
attorney might. It is alfo laid down, that 
the attorney after judgment may acknow- 
ledge fatisfaftion on the record, upon re- 
ceiving the money, 1 Rol . Rep. 366 ; or 
even without having received cite money. 
Per Dodder idge and the clerks, though Celt 
thought otherwife, 1 Rol. Rep . 367. In 
1 RoL Abr. 291. L 10. it h faid that the at- 
torney after judgment cannot re!?afe%a- 
mages ; but in Lamb v. Williams, 1 Salk 89, 
it was determined that he might. 
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Kerr Sheriff. 

A Rule mfi was obtained in this cafe for entering a co'mmon 
a appearance and having the bail-bond delivered up to be can- 
celled, on the ground of a variance between the writ and the de- 
claration ; the ac diavii claule of the capias being, that the Defen- 
dant iliouUl an fiver “ in a certain plea of trefpais on the cafe on 
promiles to the damage of the Plaintiff, &c.” and the declaration 
being debt for goods fold and delivered and money borrowed. 

Zhi'pbert /, Scrjt. new fhewed caufe, and contended that the 
Court would look to the affidavit to hold to hail, to fee whether 
the fame caufe of adtion had been purfued in the declaration as 
that for which the Defendant had been arretted, and that the 
affidavit in this cafe being “ for t^oney lent and advanced” the 
fame caufe of a&ion had been purfued ; he admitted that if the 
.affidavit be for trover and the declaration on promifes the Court 
will difeharge the Defendant cn common bail, under 13 Car. 2. 
ji. 2. c. 2. as wUs done in Tctherington v. Golding , 7 Term Rep. 
80 ; and that on the fame ground proceeded the cafes of Be la 
Cottr v. Read , 2 II. El. 278. and Spalding v. Mure , 6 Term Rep. 
363, whereas the only queftion in this cafe was, whether the 
Court would difeharge the Defendant becaufe the declaration was 
debt on promifes inftead of cafe on promifes. 

Vang 1 , an, Serjt. contra obferved, that .the cafe depended on tV 
flatute of Car 2., and that in Lockwood v. Hill, 1 H. El. 310. 
where the ac cliam was cafe on promifes, and the declaration was 
in debt, an application to difeharge the Defendant was only re- 
filled bccauie the fum fworn to was under 40/.; in which cafe the 
ac etiam not being neceilary, the variance was immaterial. He 
cited a cafe of Barnes v. Trompowjky , K. E. where the ac etiam 
being in covenant, and the affidavit to hold to bail on a foreign 
charter-party, the Plaintiff having declared in debt on the charter- 
party the defendant was difeharged on common hail : and alfo urged 
that if in thefe cafes the Court did not interfere bail would be 
made liable for caufes of action for which they did not mean to 
bind themfelves. 

'The Court obferved, that the condition of the bail-bond ex- 
prefled the cusfc of aft ion, and in To doing followed the words of 
the ac etiam cUufe literally, and that therefore if the Plaintiff’s 

• declaration 
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declaration varied from his writ, the Defendant could never be 
faid to be condemned in the a&ion mentioned in the condition, fo 
as to charge the bail. 

Per Curiam , Rule abfolute (<?). 
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(«) Where a writ is filed out by Plaintiffs 
as executors, and a declaration is afterwards 
delivered in their own right, the Court will 
difeharge the Defendant on filing common 
bail. Douglas and others v. Irlarn , 8 Term 
Rep . 416. So if Plaintiff take out a writ in 
his own name and declare as executor; or 


fue out a writ quare claufum fregit, and de- 
clare in trover ; Per Cur , 5 Term Rep . 402. 
But if the writ be in debt for a fum certain, 
and the declaration in debt a!fo but fora 
lefs fum, the Court will not difeharge the 
Defendant. Turing v. Jones 9 5 Term Rep . 
402. 


Hawkins v. Eckles, Wilson, Smith, and Routh. 


R 


EPLEVIN of cattle. 

i ft, The Defendant Routb in his own right and the other defendant 
defendants as his bailiffs acknowledged the taking, becaufe the De- averred that 

# all thofe 

fendant Routb was feifed in his demefne as of fee of and in a.cer- whofeeftate 
tain meffuage with the appurtenances fituate, &c. “ and the faid 
Routb and all thofe whofe eftate he now has and at the fame time 
when, &c. had, of and in the faid meffuage, &c. with the appur- 
tenances from time whereof, &c. have had and have been ufed have and of 
and accuftomed to have and of right during all the time aforefaid * fhbtYimt 
ought to have had, and the faid Routbs till of right ought to have ^fght to 
common of pafture in and throughout the faid place in which, &c. 
called, &c. for two tows or heifers as to the faid meffuage with ri s ilt °“g h t 

... . . . „ , . to have com- 

the appurtenances belonging and appertaining: they then ac- monofpaf. 

knowledged the* taking of the cattle as damage feafant, and prayed /“.V" the 


a return. 


in quo— 
Held bad, 
and that it 
did not a- 


2dly, The Defendant pleaded by way of juftification “ that the mount t0 an 

faid Routb before and at the faid time when, &c. was poffefjcd of a averment of 

' nghtof com- 

certain other meffuage with the appurtenances fituate, &c. and moo at all 
that the faid Routb being fo poffeffed thereof before and at the faid y C ”” of the 
time when, &c. was lawfully entitled to and of right ought Intcplwin”* 
to have had common of pafture in and throughout the faid place P 1 " 1 
in which, &c. to depafture the fame at the faid time when, &c. of 

with two cows or heifers as t6 the faid laft mentioned meffuage that he was 
with the appurtenances belonging and appertaining.” They then * 

with com- 

noo appurtenant, and that the Plaintiff 1 * cattle were damage feafant on the common, and conclude in 
bar, without praying a return, it feems that fuch a plea is bad. 

Vol. IL 5 A averred, 



360 CASES IN HILARY TERM 

i So I. averred, that the cattle were damage feafant, To that the laid 
Hawkins Routb could not enjoy his common tam amplo modo i and therefore 
_ <v ' the faid Routb in his own right and the other Defendants, as fer- 
and Oibeis. vants of the faid Routb , took them and detained them as a diftrefs 
for fuch damage ; and concluded by praying judgment fi aftio y See. 

3dly, The Defendants alfo pleaded by way of j unification, that 
the Defendants Wilfon and Smith were pojfejfcd of the place in which, 
See. with the appurtenances, and being fo poflefied thereof the faid 
two Defendants in their own right, and the other two as their 
fervants, took the cattle damage feafant; concluding as in the 
fecond plea. 

The Plaintiff demurred fpecially, and affigned for cattles, “ that 
the faid Defendants have not Ihewn in the full avowry and cog- 
nizance at what time or times and when qor for what period of 
time the faid Defendant Routb is entitled to common of pallure in 
the faid place in which, &c. but have only alleged that he has 
common of pafturc in the faid place in which. See. generally with- 
out fpccifying whether he has common every year and at what 
period of the year, or how otherwife, fo that it does not appear that 
the faid Defendant Routb at the time of taking the laid heifers had 
any right of common in the faid place in which, See. And alfo 
for that faid Defendants have in their laid fccond avowry and cogni- 
zance hated that faid Defendant Routb was poffefled of a certain 
mefluage and as fuch was lawfully entitled to common of pafturc 
in the laid place in which &c. which allegation is too general, and 
no certain illue can be taken either upon the ,po Hellion o'" faid De- 
fendant Routb of the faid mefluage or upon title to common of 
paflure in th-e faid place in which, Sec. And alfo for that it is 
alleged in the laft avowry and cognizance that the faid Defendants 
Wilfon and Smith were pofl’efled of the faid place in which See. 
whereas it ought to have been ftated that, fame perfon was feifed 
thereof in fee and deduced a title to the faid mefluage from fuch 
perfon to the faid Defendants Wilfon and Smith. And alfo for that 
the fccond and laft; avowries and cognizances begin and conclude in 
bar of theadion inftead of averring and acknowledging refpedively 
the taking of the faid heifers and praying a return of them. And 
alio for that all the faid avowries and cognizances are defedive, 
uncertain, and want form, See.” 

Williams Serjt. in fupport of the demurrer, after Hating it to be 
1 a common learning that avowries mull fliew a good title in 

. omnibus” 
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omnibus ” fo as to entitle the Defendant to a return, and citing 180 F. 
Gooodman v. Ay ling, Yelv . 148. Matthews v. Cary, Carth. 74. Hawkik* 
Salk 107. S. C. and Butt' s cafe, 7 Co. 23., was proceeding to 

ECKLES 

argye on the pleas, and Other^ 


When Vaughan Serjf. was called upon by the Court to ftate 
the grounds on which he thought the demurrer might be refilled. 
Tn rcfpe£t of the avowry he obferved,that as it was averred that the 
avowant and all thole whole ellate he had, “from time whereof the 
memory ol man was not to the contrary,” were accnflomed to have a 
right of common, “and during all the time aforefaid” of right ought 
to have had it, it amounted to an averment that the avowant was 
entitled to common at all times of the year, and that if any right, 
more limited than t'hat had been proved at the trial, the avowry 
could not have been fupported. As to the pleas, he fa id, that he 
meant to contend that they amounted to a fufficient j unification of 
the taking ; and that it was not neceflary in a mere j unification to 
Ihew a title in omnibus {a) r as no return is prayed [b). 

• But 


(a) Jn trefpafs it is fufficient to jullify un- 
der a prjpjjion if the title does not come in 
question. As in affault and battery and 
mob liter manus pleaded, S k evil l v. Avery , 
Cre. Car. I3S. So in quare cluujum f re git 
Defendant may plead that he was pej/ijjed 
of a dole called A, and the Plaintiff of a 
clofc called /?., that the latter ought ro re- 
pair the fences, 2nd that for default thereof 
Defendant’s cattle efcaped into B. Faldo 
v. Ridge, 7*7*1/. 74. So totrefpafs for taking 
cattle, pc’iicfiitm of the locus in quo fora term 
of years was pleaded, and that the cattle 
were damage feafant therein. A non, 2 Salh 
643. Scar/ v . Bunion, 2 Mod. 7 o. Langford 
v. Webber, 3 Med 13 2. Ard in Randle v. 
Dean and Another, Lut< iv. 1 496^. which was 
tre/pafs for heating ihe Plaintiff’s fcrvants 
ar.d horicr, the Defendant pleaded that he 
was pcflcfi 'd of the lotus in quo, and that the 
fervants and horfes were damage feafant. 
The Reporter indeed obferves at the end of 
this lait cafe, that no exception was taken, 
that p .iffcllio n only pleaded without 

(licwing what elUtc; but had it hem tak^n 
it fhould feem from the current of au-horitirf 
that it would not have availed. 'There is 
however a cafe in Moor S46. Smith v. Bail. 
where the Defendant in an aftion of affault 
and battery having pleaded that he moliiter 
manus imfojuirt on the Plaintiff wl. ewtcied 


into his clofe, the Court held that the De- 
fendant fhould have /hewn what cflate he 
had in the clofe, and that the Plaintiff came 
toejettor diffeife him, but it is obfcrvable 
that there the Defendant did not aver that 
he was in poffeffion, but only that it was his 
clofe, which might be true, and yet lie not 
in pcffcilion : independent of which this cafe 
/lands: contraditfcd by the authority of Of way 
v. Bri/low, 10 Mod, 37. where the Defen- 
dant in trefpafs ha ving juitified taking the 
Plaintiff’s cattle, becaufe they were damage 
feafant in claufo fuo , it was held good. In- 
deed the dodrine that poffeflion may be 
pleaded in trefpafs is confirmed by a late 
cafe. Taylor v. Eajhzvood, 1 Raft. 21 z ; 
though it was there relolved, that fuch a 
plea might be anfwered by replying title in 
a third perfon.— Hut in replevin, where an 
avowant pleaded generally, that he was fei- 
fed of the locus in quo without (ayingof what 
eftate, and avowed that he took the cattle 
damage fealant,,and prayed a return, the 
avowry was held bad. Saunders v, Hu£'e\\ 
2 Latov. 1231. Carth . 9. b. C. 1 Ld * 
Raytn. 332. S. C. Indeed in Langford v . 
Webber , 3 Mod. 132. where poflVffion was 
pleaded in jultifkation of trefpafs, it was ad- 
mitted arguendo , that it might have been 
otherwise in replevin ; and in Silly v. Dally, 

1 Ld , Raym, 331. this prccife point came 

before 



3 «* 



Hawkins 


v. 

EcKtss 
W Others. 


Fib, Jth. 


If a perfon 
againftwhom 
a com mi (lion 
of lunacy has 
i (Tued, be ar- 
retted, the 
Court of 
Common 
Pitas has do 
power to dis- 
charge him. 



But Hhc Court being clearly of opinion that the avowry was bad 
offered the Defendants leave to amend, intimating that if they 
perfifted in arguing the pleas they muft do it at their peril, fmce 
they would not be allowed to amend, if upon argument* the 
Court Should hold the pleas to be bad. 

On hearing this Vaughan confented to amend on payment of 
' cods. 


before the Court, and a conufance by the 
Defendant as bailiff to J . T. Hating that 
the grandfather of J . T \ being poffeffed of 
th t locus in qtfc leafed the fame for years, 
and deriving a title to the leafe to J. was 
held bad. In that cafe was cited Pajbley v. 
Seymour, t Sbtnv. 484. where an avowry of 
this kind was held good; but the Court ex- 
prefsly denied that cafe to be law ; and the 
decifion in Silly v. Dally , is confirmed by 
Gballoner v. Clayton , 3 Salk, 306. Con: l, 
472. S.C. and Freeman v. Jugg % 3 Salk, 
307. in which lad cafe however the Coart 
held that the objection mult be taken ad* 
vantage of on demurrer, and cannot prevail 


in arreft of judgment. From the above 
cafes it appears to have been determined 
that in a j unification of trefpafs where the 
title does not come in queftion poffeffion 
alone may be pleaded, but in an avowry or 
conufance in replevin it cannot. Whether it 
may be pleaded in replevin where the tak- 
ing only is juftified, and no return prayed, 
does not appear to have Ifeen hitherto ex- 
prefsly decided. 

( 1 ) There are many inftances in which 
the Defendant in replevin cannot avow/but 
can only plead a j unification of the taking, in 
which cafes he is not to pray a return. See 
Gilbert's Replevin, c. 7 . /. 3. 132. ed. 2, 


Steel v. Alan. 

jutarshall Serjt. moved to difebarge the Defendant out of 
cuftody upon a common appearance, on the ground of his 
being a lunatic, and a commiflion of lunacy having iflued againft 
him previous to the arreft. 

Lord Eldon Ch. J. — I am afraid that there is no prohibition 
in the law of England from arrefting a lunatic. I have often known 
the Court of Chancery go out of its* jurifditftion in order to affift 
a lunatic in this refpedl: ; and order a Mafter to take an account of 
his debts, confidering it to be for the benefit of the lunatic that 
they fhould be paid, as he would otherwife be lubjeft to arreft by 
all his creditors. 

Marjhall took nothing by his motion {<7). 

(«) The Court of King's Btntb rejetled which cafes it appeared by affidavit that the 
fimilar applications in Kirnot and Another v. Defendant had become infanc after the arw 
Norman, 2 Term Ref. 390. and Nutt v. reft, and in the latter that he wa» infane at 
Vernty, 4 Term Rep. 121.; in the former of the time of the arreft. 
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Hifff.kman v. Lanosllb. 

• % 

rr-»nE declaration in this cafe, which was a town caufe, was deli- 
• vered dc bene ejje on the 17th of November, indorfed u to^lead 

in On the lot!) the Defendant obtained an order for a 

particular, which was complied with on the 20th, and on the 2 til 
judgment was figned for want of a plea. 

The Court on a motion to fet afuk the judgment, held that the "1 n- 
dorfement on the declaration amour. v i to'a notice to plead accord- 
ing to the rules of the Court, viz. in Sour days; that the time tor 
pleading was not fufpended by the order for a bill of particulars ; 
and that although a Plaintiff cannot fieri judgment until the order 
for a particular has been complied with, yet he may do fo im- 
mediately after having delivered the particular, provided the time 
for pleading be then elapfed. 

Bay Icy Serjt. for the Plaintiff. 

Shepherd Serjt. for the Defendant. 


Fib. 5 th* 


If a declara- 
tion be in- 
ti : : fed ** tO 
plead 

irmuftbe. 
underlined 
to m tr i a 
viibin the 
number of 
t Diys ill lowed 
bv the rtt led 
c! tut: Co art*. 
An order 
ler a bill of 
particulars 
does not i’uf- 
pend the 
time for 
pleading ; 
and. there- 
fore piaintiff 
may fig a 
judgment 
immediately 
after deliver- 
ing the par- 
ticular, if 
the time for 
pleading be 
then out. 


Sinclair v. Charles Phillipe, Monficur de 

France. Feh - 5 th * 


T 112 Defendant in this cafe was arrefled and holden to bail on TheD(frn- 
tbe follovring affidavit. “ T. G. Sinclair of, &e. mraketh u f 
cr.th that Charles Phillipe is juflly and truly indebted unto him ‘jfjP of tiie 
this deponent in the fum of 509/. and upwards for money had Jr /dp 

and received to and fpr the ufc and on the account of the fald t ^0.1 ‘»c to an 
T. G. S. and for money by the laid T. G. S. paid laid out and wish the 
expended lent and advanced in England to and for the life and on 

■ -■ 

the account of the fan! Charles Phillipe and for intcrefl due thereon ; -• ur >’’ the 

• 1 1 -liter in 

and noon ari account Hated in England." The Plaintiff then p’^L’- i'ceof 

. ' , .... thcagree- 

negativeu any tender m bank notes. menthiJoae 

On a former day Shepherd Sci*jt. obtained a rule Kift for difeharg- i'.-jCL’, st- 
ing the Defendaut.on a common appearance under The 38 Geo. 5. pVr:I/Asme 

to an adjufl- 

went in England, and the Defendant acknowledged the debt. The Defendant having been holden to 
bail for money laid out by the PJainci/F in England and on an account Rated in England* difclofed 
the above urcumftance?) by affidavit, upon which the Court difeharged him upon a common ap- 
pearance. # 


Vx>L. U. 


iB 


£. 50, 
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,1801, c. $o.f. 9. (a), and produced an affidavit ftating that the Defen- 
SirctAiii dant was an a ^* en hiding in this kingdom and a perfon who quitted 
„ v - his country of France by reafon of the revolution and troubles in 

C-HAHtES J ' 

Phii.libe. France in 1789; that in 1791 the Defendant together with his 
brother Louis Stanijlaus Xavier lince King of France , being refident 
at. Cofy/cntz in Germany , entered into an agreement with the Plain- 
tiff refpetting his railing men for the fervice of the King and 
Princes of France , and that he was not indebted to the Plaintiff in 
any fum of money whatfoever contra&ed in the dominions of his 
Majefty King George the Third, to the beft of his knowledge and 
belief, or on any other account, or otherwife, or ellewhere than in 
•confequence of the faid agreement made at Qublcntz, and that he 
verily believed the Plaintiff’s demand arofe out of the faid agreement. 

BeJ! Serjt. now flicwed caufe againft the rule, and relied on 
an affidavit cf the Plaintiff, which alleged that he had expended 
in England^ previous to the Defendant’s arrival here, feveral 
films of money in purluance of the above-mentioned contrad, 
and alio that feveral adjuftmentsof his demands had taken place in 
this country, upon which occafions the Defendant acknowledged 
himfelf indebted to the Plaintiff in considerable fums. He argued 
from thence that though the commencement of thefe tranfa&ions 
took place out of England , yet that as money had been expended 
and an account had been ftated in England , there was a fufficient 
debt to fupport the arreft notwithftanding the 38 Geo. 3. He 
alfo urged, that the affidavit being pofitiVe with refped to the 
debt arifing in England \ it was not competent to the Defendant 
to controvert that fact, and that if there was any ambiguity on the 
face of the affidavit the Court would allow the Plaintiff to explain 
it by a fupplemcntal affidavit. 

Shepherd and Runnington Serjts. in fupport of the rule were 
flopped by the Court. 


{a) Which provides u that aliens abiding 
in this kingdom having quitted their re- 
fpe&ive countries by reafon of any revolution 
or troubles in France or in countries con- 
quered by the a^ins of France (hall not be 
liable to be arretted, impriloned or held to 
bail or to find caution for the forthcoming 
‘ or paying any «teh-, nor to be taken in exe- 
cution on an) jvirigimros nor by any caption 
for or by region of any debt or other caule 
of aflion contracted or arihng in any parts 


beyond the feas other than the dominions of 
his Majelly while fuch aliens were not with- 
in the faid dominions of his MajVfly ; and in 
cafe any fuch alien (hall have been or (hall 
be arrelted &c. contrary to the intent of 
(his ad, fech alien (hall be difeharged there- 
from by order of any of hi? Majeily’s Courts 
in Wejlminfier Ha//, or of the Courts of b’ef- 
(ion in Scotland, or of any Judge of fuch 
Cotms in vacation time*” 


Lord 



IN THE FORTY-FIRST YEAR OF GEORGE III. 3% 

Lord Eldon Ch. J. The cafe of this illuftrious perfon muft be 18.01. 
decided on the fame grounds that would operate in favour of the silci*u. 
meaneft individual falling within the purview of the 38 Geo. 3. ch 
W hether under the circumftances ftated to the Court he does fall Phhum. 
within the defeription of perfons entitled to be relieved by that 
ad, is the queftion for us to decide ? It appears to me that he' is 
entitled to be difeharged, firft, becaufe the affidavit under which 
he has been holdcn to bail is not fufficicntly diftind to meet that 
cafe in which the ad prohibits the arreft of an alien abiding in 
this kingdom having quitted his country by reafon of the troubles 
in France:. It would have been very eafv for the Plaintiff to have 
ftated, that the Defendant was indebted to him in a certain fum of 
money for a *)ebt not con traded or arifing in parts beyond the 
feas; but this affidavit ihay be equally true whether the debt were 
contradcd or arot'c within or without the kingdom. For though the 
money is laid to have been paid in England , yet the contrad being 
in Germany the debt in the eye of the law arifes there, and i6 not 
altered by the locality of the expenditure. Had no other affidavit 
therefore been produced to the Court on the part* of the Plaintiff, I 
ihould be of opinion that in a cafe where the original affidavit is 
fo guardedly fworn, no fupplemental affidavit ought to be allowed. 

But taking the affidavit now produced by the Plaintiff as a fupple- 
mental affidavit, it does not appear to me to (late fufficient grounds 
for holding the Defendant to bail, for notwithftanding the tranf- 
adions and adjuftments fwbfequent to the original contrad the debt 
ftill remains a debt within the meaning of the ftatute. Thcfe 
adjuftments amount to nothing mere than an endeavour to pro- 
vide for the original debt, and if the Court were to hold that every 
acknowledgment of luch a debt created a new demand it would 
be the means of preventing thefe perfons to whom the ad extends 
from Furnifhing to their* creditors any vouchers againft that period 
when they fhould be enabled to pay, or having any the molt 
honourable and well-intentioned communication with them. It 
has been faid, that it is not competent to the Defendant to contro- 
vert the affidavit to hold to bail ; but had there been more doubt 
than there is upon the queftion of law I am inclined to think that 
the Defendant’s affidavit ought to have been admitted ; for where 
the right to be difeharged depends upon a queftion of law it would 
be very harfh to fay, that becaufe the Plaintiff has undertaken to 
•fwcar pofitively to a point the truth of which muft depend on an 

7 accurate 




j8oi. 

v*-v*w 

Sinclair 

V- 

C^A A1.es 
I*M HaiP£. 
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accurate legal inveftigation, the Defendant muft therefore lie in 
gaol. 

Heath J. It appears that this affidavit was drawn with a 
view to tiie Ad of Parliament ; but it does not (late a cafe exempt 
from the provi lions cf the ad. It docs not fpcak of any conti act 
in England ^ but merely of mcncy paid and laid out in this country, 
whereas it is the o'rinal con trad which the ad contemplates. 
There are two petit ds to be cenfidered; the i ft, before this De- 
fendant came to Jdg.'u/:d, tlm z .1, linec his rei'tdcncc here. During 
the I ft there is no pretence to fiv that tb.c Defendant was not 
within the operation of i c ad, the eonfed hiving bc\n made 
abroad. \\ itli refped to tlic 2d it is laid .that the adjuftmems 
and fettlements which have llnce taken j Dec arc to* he conftdercd 
as equivalent to new promlfes and new debts; hut ii tiiat were fo, 
the confequcnccs f f the ad would be very fatal to honourable men. 
l or what honourable man being afkcd whether he owed a debt 
contr'bded abroad would not immediately acknowledge it, or be- 
ing cLfircd to adjuft it, would refufe lb to do: The piopcrty of 
perfons in the Defendant's fituation may be relorted to, and if the 
evidence they themfclvcs afforded lb as to afied that piopcrty were 
to afied their perfons altb, and deprive them of the protedion 
aflbrdcd by Parliament, the intention of the Lcgiflature would he 
compleatly defeated. 

Rooke J. — I am of the fmie opinion, and ffiould not add any 
thing to what has been 1 hi ’ y my Lord* and my Brother Ilcnlh % 
if I did not llunk it ncc< f ry to declare my opinion that it would 
he of very dangerous cm.te sauce to hold, that an honourable ac- 
knowledgment made in iud of a d.bt cow, a,. 1 ..bioad 

would charge the perfon -,i the Defendant, when his pulon would 
not he charge shle by r.c.fon of the c r ntrad itli If. 

Ciiambhe J — I '".i clearly of opinion that the acl intended to 
refer to the origin d t\ trad. It has been argued thatthq account 
ftated in Euglan, 'at:, u its to a new caufe of adion ; but unlefs we 
confider the ad as looking to the original tranfaclion, the protec- 
tion which it hold, out would he merely ddlufive. A Plaintiff may 
proceed to judgment ag dull the property of a perfon within the 
potedion of the ad; now a judgment is technically fpcaking 
a new caufe of adion ; hut it w r ould he abfurd to hold that the 
fame ad which want to prevent the imprifonment of a particular 
clafs of pci f), i, for pat titular debts, meant alfo to permit a new 
caufe of adion to be railed rgainft them by a judgment againft their 

property. 



IN Tift FORTY- FIRST TEAR OF GEORGE III. 36 7 

property, which caufe of adtion fhould lead to the imprifonment x8oi. 
of their perfons. 

Rule abfolute. «. 

C«mn 

Phjllufe. 


Davies and Others, Afllgnees of Shivers a B.mk/upt, 

v. Chippendale. 


*1“»iiis was a rule niji for fetting afide an interlocutory judgment 
figned under the following circumfhnces. The Defendant 
{ViJ. ante , p. 282.) having been continued in cuftody under a 
detainer for 1,300/. a declaration was delivered on the 8th of 
November laft ; fpecul bail was put in to the adtion in the country 
on the 24th of the iamc month, and on the fame day notice ferved 
that the bail would jellify by affidavit on the 2 Sth ; the jollifica- 
tion was eppofed on the ground of the Plaintiff's not having had 
time to inquire into the fufficicncy of the bail, but a rule was ob- 
tained for a jullification before a judge at chambers; oif the 
2d of December notice was ferved of the Dcfenclant’s intention to 
juftify bail on the 4th of the fame month, on which day they did 
jollify without any oppofition ; but on the 3d of December the 
Plaintiff had figned judgment for want of a pica, though no plea 
had ever been demanded. 

Baylcy Scrjt. fhewed caufe and contended that the Defendant be- 
ing in cuftody till his b^il were atflually juftilied, no demand of a 
plea was neccffary, inafmuch as a prifoner is bound to plead with- 
out any demand of a plea (a), and that in this cafe the judgment 
being figned onlhc 3d of December , when his bail had not jullified, 
was a judgment regularly figned as againft: a prifoner. 

Scrjt. contra, infilled th it as the Defendant was only pre- 
vented from juftifving* his bail on the 28th of November by the 
Plaintiff’s defiring further time to inquire after the bail, the former 
mull be confidered from the 28th as a perfon entitled to a 
demand of a plea before judgment could be figned againft; him. 

The Court expreffed thcmfelves clearly of this opinion. 

Rule abfolute. 


(a) If he be in the cuftody of the fh^rifF ; 
/ecus fin »be coftoci y of the marlin 1 . Roje 
xA.hr/ftfteld, l Tam Rep 5<fi. Hut even in 
the latter cale no aemand of a pha is ne- 


ceffkry if the prifoner has been removed out 
of the cuftodi of the flier ff without notice 
to the Plaintiff*. Wtlkinfin v. Brcw/s, 
6 T$m Rtf. 524. 


Feb. 9th. 


If a prifoner 
b^pre vented 
from iwtlif) - 
ing oat by 
the ?ia'ntiff*s 
defining fur- 
ther time to 
enquire into 
then faftici- 
ency, ne is 
from the 
time of his 
notice of juf- 
tilication in- 
ti tied to a 
demand of a 
glea before 
judgment 
can be figned 
againft him* 


VOL. II. 


5C • 
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Vollu.m v. Simpson. 


If Plaintiff 
yn replevin 
plead lereral 
pleat in bar 
open which 
iffues are 
joined, and 
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T his was an adion of replevin; in which the Defendant made 
two cognizances. To each of the cognizances the Plaintiff 
pleaded three pleas in bar, whereupon fix iffues were joined. At 
the trial a verdid was found for the Plaintiff on the i ft, 3d, and 
6th iffues, and for the Defendant upon the 2d, 4th, and 5th. 
In taxing cofts the Prothonotary allowed to the Plaintiff the cofts 
of fo much of the pleadings, briefs, and witnefTes as related to the 
iffues upon which he had fucceeded, amounting to 125/. 15/, 
and to the Defendant, in the fame manner, the cofts of fo much of 
the pleadings, briefs, and witnefles as related to thofe iflues upon 
which he had fucceeded, amounting to 127V!. 3 s. 

The Prothonotary having reported to this effed ; 

Heywood Serjt. now moved that he might be ordered to 
review his taxation, arguing thus — Although the Plaintiff, accord- 
ing to the rule lately laid down by the Court (<?), may not be 
entitled to the cofts* of the iflues on which he has failed, yet the 
Defendant can only be entitled to the cofts of the pleadings on 
thofe iflues, not to any cofts of the trial. The Stat. 4 Ann. c. 16. 


after enading in f. 4. that any Defendant or Tenant in any adion, 
or fuit, or any Plaintiff in replevin may plead feveral matters, pro- 
vides in f. 5. “ that if any fuch matter upon demurrer joined, be 
judged inefficient, cofts ftiall be given at the difcretion of the 
Court ; or if a verdid fhall be found upon yiy iflue in the faid 


caufe for the Plaintiff or Demandant, cofts fhall be alfo given in 
like manner, unlefs the Judge who tried the faid iflue fhall certify 
that the Defendant, or Tenant, or Plaintiff in replevin, had a pro- 
bable caufe to plead fuch matter which upon the faid iflue fhall be 
found againft him.*' In cafe of a verdid therefore cofts are to be 
allowed in like manner as upon demurrer; but on demurrer 
there can be no cofts but of the pleadings. Nothing but the cofts 
of the pleadings appear to have been allowed in Dodd v. JoddrclU 
2 Term Rep. 235. and in the cafe of Page v. Creed, 3 Term Rep . 
391. it was expflfsly faid by the Court, that “ the Statute 4 & 5 
Ann. only gives the cofts of thofe pleadings ;** and that it was not 
intended thereby to repeal the ftatute of the 22d and 23d of 

Car, 2. c. 9. which enads that if the Plaintiff recover under 40/. 

* 

(«) Vid. Ptn/in t, Ltt, ante, 330, 
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;in affault and battery, he fhall recover no more coils than damages : 
now if a Defendant in fuch an* a&ion plead feveral matters and 
•the Plaintiff be entitled to all the cofls of trial relating to thofe 
i flues on which he fucceeds though he recovers is. damages only, 
the whole effect of the Statute of Car. 2. will be defeated. The 
only cafe to fupport the prefent taxation in the Defendant’s favour 
is that of Brooke v. Willett , 2 H. Bl. 435 ; But in that cafg the 
•only authorities cited in the Defendant’s favour and on which the 
judgment may be fuppofed to have proceeded were Butcher v. 

' Green , Dough 678. and Dodd v. Joddrell; the former of which 
cafes was inapplicable to the point in conteft,,and the latter is 
•fubjed to the explanation above ftated. 

Cockcll Serjt. contra relied on Brooke v. Willett . 

Lord Eldon Ch. J[. — We are informed by the Prothonotary, 
that it has been the invariable pradice of the Court to tax the 
coils in the manner which is now contended to be incorred. The 
very point now in difpute came diredly before this Court in 1795, 
in the cafe of Brooke v. Willett , at which time this Court, # after 
having made inquiry of the Judges of the Court of Kings Bench , . 
held that the pradice which had prevailed was confident with the 
true conftrudion of the ad. It is fufficient for me to add, that on 
looking into the ftatute the pradical conftrudion appears to me 
to be confident with the words ufed in the ad. Indeed if I had 
doubts upon the fubjed, I think my doubts ought to be controlled 
by the uniform pradice of the Court. 

Heath J. — The»ftatute of Anne being a remedial ftatute ought 
to be fo conftrued as to advance the remedy. The ends intended 
to be given appear to me to be all thofe cods which follow the 
unneceflary plea. This conftrudion is analogous to that which 
has been put upon the ftatute of Gloucefter , by which the cods of 
the writ only are given to the Plaintiff if he fucceed, and 
yet that ftatute has always been held to give all the cofts of 
the fuit. 

Rooke and Chambre Juftices concurring, 

The Prothonotary ’s Report was confirmed. 
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Meagher v. Vandyck. 

npHE Defendant in this cafe having fued out a writ of error, 
* obtained an allowance thereof at 12 o’clock at noon on the 
28th of January, but did not ferve the allowance on the Plaintiff 
before half pall lix cm the fame day; in the mean time the Plaintiff 
fued out a fare facial and levied on the Defendant’s goods. A 
rule Nifi having been obtained to have this execution let afide and 
the goods reftored to the Defendant, 

Clayton Serjt. Ihewed caufe and contended, that although the 
allowance of the writ of error might amount to a fuperfedeas where 
the ji fa. has not been executed, yet that if execution has taken 
place before the fervice, the allowance wifi not have the effed of 
avoiding the execution, and thereby making tlfe fheriff a tref- 

it 

paffer. He mentioned Inch don v. Clarke, Barnes 212. to fhew 
that though under a ca.fi. the perfon lhall be difeharged, yet in 
the <;ale of a ji. fa. the proceedings fo far as the Iheriff hath gone 
mull Hand. 

Bejl Serjt. in fupport of the rule, infilled that the allowance is 
a fuperfedeas of all proceedings on the judgment, and that the fer- 
vice has no other effect than to bring the party into contempt ; 
Jaques v. Nixon, 1 Term Rep. 279 Lane v. Bacchus , 2 Term Rep. 
44. and Meriton v. Stephens, Barnes , 205. 

The Court at firfl inclined to think that as the execution had 

t 

taken place before notice of the allowance it would be going too 
far to hold the Iheriff a trefpaffer, but took time to ponfidcr of their 
opinion. 

On this day Lord Eldon Ch. J.‘ Hid— Upon looking into the 
authorities and conlideririg this qucllion, wc arc fully fitisfied that 
the writ of error mull be deemed a fuperfedeas from the time of 
the allowance (uj, and that the execution of the fufa. was there- 
fore irregular. 

Rule abfolute. 


(a) Vid. Cravall V, ante, vol. i. p. 47$, 




A .Verdict in this cafe having been taken for the I#aintifF by 
confent, fubjed to the award of an arbitrator, and the order 
of reference made a rule of Court, the arbitrator found that the 
Plaintiff was indebted to the Defendant in 95/. 14 s. gd. on the 
balance of an account between them for money lent, advanced, and 
paid by the latter, and awarded that fum to the Defendant. He 
then proceeded as follows : “ And I alfo find and determine that 
the faid Plaintiff is further indebted to the faid Defendant in the 
fum of 680/. 2 s. being one moiety of divers fums of money paid 
by the Defendant for and on account of Ioffes on policies of in- 
furance underwritten by agreement between the faid Plaintiff and 
the faid Defendant at their joint rifk and for their joint benefit,” 
and accordingly awarded that fum to the Defendant. 

A rule Niji having been obtained on a former day for fetting 
afide this award ; 

Coclidl and Vaughan Serjts. now fhewed caufe. The arbitrator has 
flared upon the face of the award the circumftances under which the 
680/. 2 s. has become due for the purpofe of taking the opinion 
of the Court, whether the Defendant be entitled to recover the 
money fo paid on account of an illegal partnerfhip. Although it be 
illegal for underwriters to enter into partnerfhip, yet -they are liable 
to the infured for the amount of the fums underwritten, fince it is 
not competent to them to fet up the illegality of their own condu& 
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by way of defence (a) and therefore as the Defendant has only 
paid on behalf of the Plaintiff what the Plaintiff hirafelf would have 
been bound to pay, the form* is entitled to recover the amount 
as money paid to the ufe of the latter. >In Faikney v. Reynous , 
4 Burr. 2069, it was held that the Plaintiff was entitled to recover 
upon a bond given to fecure the repayment of money advanced 
by him to fettle flock-jobbing differences,^ on the ground of the 
advancement of the money being collateral to the illegal concern. 
In Petrie v. Hannay , 3 Term Rep. 418. Mr. Juflice Puller obferves, 
“ there is a wide difference between partners engaged in legal 
and illegal contra&s; in the former if one of the partners pay the 
whole of a partnerfhip debt without any exprefs promife from 
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(<?) Sullivan v» Greaves , Park ♦ hfur t 8, 
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i8or. the other, the law gives him a right to recover it back in an ac- 
'avm&t tion for money paid to the ufe of that other partner, and it pro- 
M Izf ceeds on this ground, that both are liable to pay : but in the cafe 
of illegal contra&s, as they are not bound to pay, one of them 
cannot acquire a right of a&ion againft the other by paying the 
whole without his confent ; in fuch cafes it is neccflary to have 
the confent and diredion of that other.” Now in this cafe both 
parties being compellable to pay the money, either of them had a 
right to advance the whole, and to call upon the other to repay a 
moiety, upon the lame principle that a partner in a legal partncrlhip 
may do the fame, namely that the payment is not voluntary. In 
Watts v. Brock, 3 Vcf jun. 312. the Mailer having been direded to 
take an account in a partncrlhip concern, and having included rno« 
ney advanced on tranfidions litnilar to the prefect, exceptions 
were taken to that account, but the Lord Chancellor ordered it to 
{land. 

Shepherd, Lens, and Barley Serjts. contra. If one partner in an 
illegal concern, make a payment for the other at his exprefs dtfire, 
fuch a payment may be confulcrcd as made for the tile of the latter: 
but if a moiety of the money paid by one partner in the courfe 
of an illegal concern, without fuch exprefs defire, may be recovered 
as money paid to the ufe of the other, the llatutes prohibiting illegal 
partnerfhips are altogether nugatory. The cafes of Faikncy v. Rey- 
notis and Petrie v. Fiannay have been conliderably impeached by 
Steers v. Lap. ley, 6 Term Rep. 6 1. and Mitchell v. Cockburnc, 2 H. 
Bl. 379. At any rate this cafe does not fall within the principle of 
Faikncy v. Reynous and Petrie and ITunnay, of which Eyre Ch. J. 
in Mitchell v. Cockburnc obferves, that they were <jne ftep removed 
from the illegal contract itfelf and did not aril's immediately out of 
it : and indeed his Lordfhip adds, that perhaps it would have been 
better if thofe cafes had been decided otherwife, for when the 
principle of a cafe is doubtful he thought it better to overrule it at 
once than build upon it at all. The cafes of Sullivan v. Greaves , 
Park. Infur. 8. and Booth v. Ilodgfon , 6 Term Rep. 405. are ftrong 
authorities to fhew that money paid or received on account of 
partnerfliip infurances cannot be recovered. 

Lord Eldon Ch. J. — This cafe coming before the Court on a 
point exprefsly referved for their opinion by the arbitrator, we 
are not called upon to unravel the fads on which he has come to 
a detennmauon either one way or the other, but to form a deter- 
mination on the fails iubmiued to our judgment. Some of the 

cafes 
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cafes on this ftibjeft, cfpecialJy that of Petrie v. Hannay, have pro- 1801. 
ceeded on a diftm&ion the foundnefs of which I very much doubt* Aubsrt 
I t has been faid, that if one partner in an illegal partnerfhip con- Jjg,,/ 
cern pay money for the other without his authority, that money 


cannofbe recovered ; but if the money be paid with his authority 
it maybe recovered. It feems to me however, that if two perfons 
engage in partnerfhip in an illegal concern, each of them gives an 
authority to the other to tranfad all that buftnefs relating to the 
partnerfhip without tranfa&ing which no profit can ever arife 
from the concern. In Sullivan- v. Greaves , a third perfon under- 
took to bear half the Plaintiff’s rifk in an influence ; the Plaintiff 
therefore underwrote for the joint ufe of both, and the agreement 
amounted to an implied authority to the Plaintiff in cafe of a lofs 
to pay the whole. Indeed «if it were otherwise, the partnerfhip 
muft have been put an end to the moment occafion arofe for the 
firft tranfadion in it. The confequence therefore feems to be 
this, that if a partnerfhip be legal the law raifes an implied con lent, 
and if it be illegal, yet if the payment be made in the courfe of 
the partnerfliip bulinefs, a jury will be warranted in finding -an 
implied confent to that payment without which* the partnerfhip 
could not i'nh lift an inftant. Lord Kenyan does not appear to have 
taken any diftindion between an exprefs and an implied promife 
in Sullivan v. Greaves ; his words are “ here the Plaintiff is him- 
felf the underwriter who comes to enforce an illegal contrad ; it is 
a partnerfhip pro hue vice and this party cannot apply to a court 
of juftice to enforce a contrad founded in a breach of the law.” 
So in Mitchell v. CocSburnt , Lord Chief Juftice Eyre fpeaking of 
this fort of partnerfliip, fays “ no contract can arife diredly out of 
fitch a proceeding* fo as to be the foundation of an action” His 
Lordfhip reafons on the cafes of Faikncy v. Reynous and Petrie v. 
Hannay r obferving that “ they were one ftep removed from the 
illegal ccfhtrad itfelf, anti did not arife immediately out of it” and 
adds “ perhaps it would have been better if they had been decided 
otherwife.” Indeed it feems to me that if the principle of thofe 
cafes is to be fupported, the Ad of Parliament will be of very little 
ufe. My Brother Heath in that cafe agreed with the Lord Chief 
Juftice ; and I do not underftand him to have faid more of Petrie 
v. llannayy than, that if right it proceeded upon a principle not 
.applicable to the cafe before him : not that the principle itlelf 
•■was right. In* Booth v. llodgfon which was another cafe of an 
sinfurance partnership, one of .the partners and a ftranger aded as 
* 7 * brokers, 
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brokers, and having received the premiums were fued by the 
other partners for their (hares. Now there, it might have been 
infifted, that the premiums being received by the confent of the 
other partners, the parties receiving were liable to account for 
them ; but the Court held otherwife. In addition to this, tbe cafes 
of Steers v. Lajhley and Brown v. Turher , 7 Term Rep. 630. (land 
in oppofition to Petrie v. Hannay , Faikney v. Reynous , and Watts 
v. Brook. With refpedt to Petrie v. Hannay very great weight is 
due to the opinion of Lord Kenyon , who difiented from the reft of 
the Court. It is unneceflary to give a decided opinion on the 
determination in Faikney v. Reynous , fince the circumftance of a 
fpecialty given to fecure the money advanced, and which was 
there confidered as amounting to a new contract, does not exift in 
this cafe. And as to the cafe in Chancery it may be obferved, that 
it is poffible that where parties have fettled the balance of a mixed 
account between them of long (landing, and one party has had an 
advantage for many years of credit being given to him for certain 
fums therein, a Court of Equity may feel itfelf called upon in 
juftice to open the whole account, if the party who has already 
had credit for thofe fums think proper to objedt to an account 
being taken of the refidue. But if that is to be confidered as a 
cafe in which it was dryly decided that if a Mafter in the courfe 
of taking an account find certain fums paid on account of any 
of thefe illegal tranfadiions he may, on the ground of confent to 
fuch payment, view them in the fame light as the other items of 
the account, it does not appear to me that the cafe proceeds upon 
a principle fufficiently confiftent with the Adt of Parliament to 
juftify the adoption of it. 

Heath J. — I am of the fame opinion as my Lord, who has fo 
fully gone through the cafes, that I (hall only hint at them. I 
take it to be by no means fettled that if one partner in an illegal 
concern pay money for the other with his confent, thF money 
fo paid can be recovered. There are great authorities and opinions 
both ways, and we are therefore at liberty to decide upon princi- 
ples. If the concern in which the money is advanced be malum in 
Je , it will not be difputed that it cannot be recovered. For if two 
agree to aflaflinate a perfon and hire a third to do it, and one 
of the two former pay the whole'reward, it is clear that he cannot 
maintain an adtion for a moiety. Now I do not fee any found 
diftindtion between the cafe of money paid in a concern which is 
.malum in fc and money paid in a concern which is malum 
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prohihtttun. The latter as well as the former tends to en- 
courage a breach of the law. With refped to what was faid by 
me in Mitchell v. Cockburne , though I obferved, that it was diftin- 
guithable from .the caies in Burrow and in the Term Reports , it is 
not a fair inference that I meant to approve of the latter cafes. 
Many Judges have avoided giving extrajudicial opinions, and had 
I given an exprels opinion on thole calcs it would have been ex- 
trajudicial. 

Room: J. — I perfectly agree with my Brother Heath in re- 
probating any diftindion between vhduui prohibitum and malum in 
fe y and 'confidcr it as pregnant v.ith iffilchief. Every moral man 

is as much bound to obey the civil law of the lend as the law of 

• 4 

nature. With refped to this tranfadion, I do net mean to give 
any opinion how far the Court would have been called upon to fet 
alkie this award upon an affidavit Hating the fpecial circumHances, 
had nothing appeared upon the face of the award itfclf. But in 
this cafe the arbitrator has Hated all the circumHances of the C3fe 
fpecially for our opinion. Then the queHion is, Whether as-the 
arbitrator has afked for our opinion, we are not bound by the au- 
thority of Mitchell w. fockburne to fay that the latter part of the 
award muH be fet afide ? I think we are. 

CiiAMiiRE J. — I have no doubt upon the cafe. The queflion 
for us to decide is not, whether we (hall open tranfadions clofed 
by a general award which is apparently good ; fince the whole 
cafe arifes on infpedion pf the award itfclf, and is therefore in the 
nature of a cafe refcrved for fpecial verdid. There is no doubt 
that an arbitrator is bound by the rules of law like every ether 
Judge, and if it appear on the face of the award that the arbitrator 
has aded contrary to law, his .award mult be fet afide. In this 
cafe the Plaintiff wants to avail himfclf of an agreement entered 
into contrary to law, and calls upon us to enforce that agreement. 
To (hew that it • is contrary to law Booth v. Ifodg fju is a .very 
flrong authority. In that cafe the Court refilled to affiff a partner 
in an illegal concern in recovering money paid to his partner in 
the courfe of the concern, and which lie was uneonfcicntiou.fly en- 
deavouring to keep in his own pocket. The cafes of Faikney v. 
llcynom and Petrie v. Hannay w£re there very much doubted. I 
think we cannot do othexwife in this cafe than decide the queftion 
fnbinitted to us according to law, and therefore that fo much of 
theawarefas is founded on this illegal partnerfirip mull he fet afide. 

Accordingly The Court fet a fide the latter part of the award. 

V®l. U. 5 E 
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Da Costa v. Clarke. 

rpiiE Prothonotary in this cafe ( ante , p. 257.) not having allowed 
to the avowant any cofts upon the pleadings fubfequent to the 
pleas. in 'bar, nor any cofts of the trial, Mar/bull Serjt. obtained a 
rule to ftiew caufe why he ihould not be directed to review his 
taxation, and allow to the avowant the cofts upon all the plead- 
ings ; 

Shepherd and Iiavlcy Scrjts. now {hewed caufe, and contended 
that the ftatutc of 21 II. 8. e. 19. / > which gives cofts to an 
avowant, docs not contain any exprdfions to prevent the Court 
from regulating the cofts to be allowed according to the general 
rules which have prevailed refpe&ing cofts in other cafes ; that as 
all the pleadings fubfequent to the pleas in bar had been occalioned 
by the default of the avowant, who might have obtained judgment 
at that ftage of the caufe by demurring, it was not juft that he 
ihould receive tlm cofts of thole pleadings ; that the cafe of a re- 
pleader was very analogous to the preient, in which cafe no cofts 
are allowed to either party upon the pleadings fubfequent to the 
point at which the fault is made; and that the cafe of Kirk v. 
Nowilly 1 Term Rc'p. 266. was in point, where the Defendant in tref- 
pafs having pleaded feveral pleas on which iffues were joined, a 
verdift was given for the Plaintiff on all the iffues but one, and 
for the Defendant upon that one ; but the plea on which the De- 
fendant fuccecded being (hewn to be bad, and the Plaintiff obtain- 
ing judgment non objlante veredicto, the Court of King’s Bench 
held that the Plaintiff was not entitled to any cofts of the iffue on 
the Defendant’s had plea (#). 

Marfiall Serjt. in fupport of the rule admitted that the avowant 
was not entitled to the cofts of the trial, but contended that as he 
had judgment on the whole record, he ought to have the cofts of 
all the pleadings; that the ftatute of 21 H. ft. cxprefsly directed 
that if the avowry, cognizance, or juftification he found for the 
avowant, or the Plaintiff be nonfuit or oiler wife barred, lie fhall 
recover his damages and cofts in the fame manner as the Plaintiff 
would have done if he had recovered ; that it might often be ad- 

(«) BayJey Serjt. was about to contend that j but as that point could not be brought under 
the Plain tilt wss entitled to the c.lls of the difeutfion by the preterit rulc,*nothing wu 
ifl'ue on non aft under the Hat. ^ Am. c. 16. t laid on that head. 
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vifeable for an avowant to take iffue and proceed to trial rather 
than demur to a doubtful plea ; and that if he failed by any acci- 
dent at the trial, and afterwards fucceeded by referring to any 
fault in the pleadings, lie ought not to be prevented from recover- 
ing thofc celts to which the juftice of the whole cafe entitled him. 
He obl'erved that the cafe of Kirk v. No will differed materially 
from the prefent, inafinuch as the Plaintiff in trefpafs is only «en-’ 
titled by the words ‘of the ftatute of Gloucejlcr to the cofts of his 
writ, and whatever more he receives proceeds from the equitable 
conftruftion put upon that ftatute by the Court ; beftdes, as the 
opinion of B uller J. in that calc was founded on the luppofitioa 
that other cafes had been decided againft the Plaintiff, and no fuch 
cafes are to be found, the authority of that opinion is lefs to be 
relied on ; whereas the .cafe of Broadbcr.t v. Wilks , Barnes , 266. is 
dire&ly contrary to Kirk v. Nowill. lie added, that at all events 
the Court would rather abide by the decilion of the former cafe 
which had fettled the practice of this Court, than adopt that of the 
latter, by which the pradice of the King’s Bench was regulated. 

Lord Eldon Ch. J. — This cafe has been put upon two grounds; 
ift, jhe juftice of the cale, 2dly, the flat, of H. With refpedt 
to the firlt, though it may often be prudent for a party to over- 
look a fault in the pleadings and proceed to trial, yet it appears to 
me that the advantage which he derives from that mode of proceed- 
ing is a fuflicient coin pen fation for his being deprived of the cofts 
of the pleadings fubfequent to that fault. Certainly he may be faid 
to have been to blam£ by contributing to the cofts of thole plead- 
ings, though he ultimately fuccecd. If however by the neceffary 
conftru&ion of the ftatute of 7 /. 8. the avowant be entitled to the 
cofts of all the pleadings whatever the moral juftice of the cafe may 
be, the Court cannot refufe to allow them. But the next queftion 
is whether that be the peceffary conftrudtion of the ftatute ? In the 
cafe of Kirk v. Nowill we find the authority of Mr. Juftice Bulker 
(and a very conliderable authority it is on fuch a point J for laying 
that a plaintiff in trefpafs under limilar circumftances is not en- 
titled to all the cofts. In that cafe he alludes to cafes lately de- 
cided, and though we do not find any fuch decifions in print, we. 
have no realon to conclude that. they were not treafured up in the 
mind of the learned judge. In deciding Kirk v. Now ill lie pro- 
ceeded on thefe principles, which he fee ms to have coniidered as the 
principles of the former cafes, viz. that the Plaintiff had contributed 
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to the colts as well as the Defendant, that he ftiould have de- 
murred to the Defendant’s plea, and that by going on to trial he 
was equally in fault. With refped to the difference between the 
ftatute of Gloncejier and the ftatute of H. 8. as the Courts have 
decided that the words “ cofls of the writ” mean cofts of the 
adion, the ftatute of Chiu Eer muft he conftdered as if the latter 
words had been ufed, and then all the cafes decided upon that 
ftatute will become direct authorities in cafes arifmg on the ftatute 
of H. 8. The cafe of J'roxa'lxt:! v. Wilks is then relied on ; if that 
had beer, foil owed up by Ion;:, invariable, and known ufage, the 
Court would have been bound to enforce that ufage at lead 
pro hex vice ; but as it is not even pretended that any ruieim been 
brought into familiar practice i:i confequenc'e of that decifion, I 
think wc are at liberty notvvkhilatuiing that cafe to adopt the 
rule which was bid down in the King's Bench in Kirk v. Nowil/, 
and which appears to rnc moft conformable to juftice and to the fair 
ccnftruftlen oi the ftatute or IJ. b. 

Heath J. — 1 atn.of the fame opinion. It appears to me that this 
application is not founded either in reafon or juftice; that it is not 
iupported by precedent, or conformable to the true conftrudiop of 
the ftatute. As to reafon and juftice, if the avowant will not take 
advantage of a fault in the Plaintiff’s pleadings when he has the 
opportunity of fo doing, he becomes parliceps criminis. The fta- 
tute of Gloucejler gives to a plaintiff the cofts of his writ ; and the 
ftatute of H. 8. puts an avowant in the fame condition as a Plain- 
tiff would be in by the ftatute of Glouccflcr . , Both ftatutes were 
made in pari materia : the avowant therefore under the ftatute of 
H. 8. is to recover fuch cofts as a Plaintiff in a common adion 
would recover under the ftatute of Glouajlcr. With refped to the 
authority relied on by the avowant, there are many calls in Earrm 
which are not law: and whether the miftaljc in this inflance arofe 
from the decifion of the Court, or the inaccuracy of the reporter, 
ftill a fingle decifion is not entitled to great weight when oppofed 
by the authority of another determination in the King’s Bench, and 
when it ftands in contradiction to reafon and juftice and the fair 
conftrudion of the ftatute. 

Rooke J — 1 am of the fame opinion. The Avowant in this 
cafe derives fidfi.ient advantage from the ftatute of //. 8. ; for if 
we were at liberty to follow our own inclination, fo far from giv- 
ing him tueie cults, we ftiould dired him to pay them to the 

7 . Plaintiff. 
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PlaintifE He has taken two i flues, neither of which he ought to 
have taken; and all the cofts of the trial have been occafioned by his 
default. That ftatute was no't intended to give cofts to an avowant 
in replevin in a different manner from what they are given by 
other ftatutes refpe&ing other a&ions* When cofts are taxed 
under this ftatute it mull be done fubjecl to the fame regulations 
as in other cafes, in which the cofts of fuperfluous epunts’and 
fimilar proceedings are deducted. Then by what better rule of 
diferetion can we proceed than that which has been adopted 
in the cafe of a replcader ? If a party go to trial upon an im- 
material iffue, the Court mull go back to the firft fault upon the 
pleadings, and award a repleader ; in which cafe no cofts are paid 
by either fide upon the pleadings lubfequent to the fault. In this 
cafe the Plaintiff by the plea in bar has confefled the matter of 
the avowry and the avowant if he had adopted the proper means 
might have obtained judgment on the confeflion, without the 
expencc of the fubfequent proceedings. The cafe of Broadbent 
v. Wilks is certainly an authority for the avowant: but we are 
to confider whether wc can accede to the propriety of that de- 
cifion. It Hands oppofed to the authority of Kirk v. Nowill 
which though it relate to an action of trefpafs is not to be 
diftingmlhed from it : and it appears to me that the latter deter- 
.mination is moll conformable to the true principles of the law. 

Rule difeharged without cofts. 


Sparkes V . 


Simpson. 


y thin cafe a rule to plead in four days was entered on the 24th of 
-k January, and a plea demanded thereon on the 30th of the fame 
month at a quarter heffore four in the afternoon ; on the 3 ill of 
iry at two o’clock in the afternoon a demand, in writing, of 
oyer of the bond cm winch the declaration was founded was ferved 
on the Plaintifl’s attorney, who without granting oftr figned 
judgment on the fame day. A rule niji for letting afide this judg- 
ment having been obtained, 


Jaiim 


I'njl Her jr. fticwed caufe ancP urged, that where oyer is not de- 
manded until the time for pleading is expired, the Plaintiff is 
entitled to treat the demand as a mere nullity, and referred to 
1 Scllon Pr. 263. ed. 2. and the authorities there cited. J Ic ob- 
Vol. II. 5 F ferved 
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1S01. ferved that though the rule be otherwife where further time to 
IpTrTes plead is obtained from a Judge, yet in this cafe as no time had 
Simpson keen obtained the time for pleading expired before the demand of 
oyer was made. 

Lens Serjt. contra admitted that oyer mult be demanded before 
the time for pleading is out, but infilled that notwithftanding the 
expiration of the rule the Defendant has twenty- four hours ""ter 
the demand of the plea, and that as oyer had been demandeu in 
this cafe within twenty-four hours alter the demand of a plea, the 
Plaintiff was not entitled to ftgft judgment without granting oyer. 

The Court were of this opinion, and relied on the cafe of The 
Duke of Leeds v. Fevers, Barnes , 268. ed, 3. _ 

Rule abfolute. 


THE END OF HILARY TERM. 


During the Vacation the Great Seal was, on thd refignation of 
Lord Loughborough, delivered to Lord Eldon Lord Chief 
Juftice of the Court of Common Pleas , who was appointed Lord 
High Chancellor of Great Britain. Plis Lordfhip however con- 
tinued to hold the fituation of Lord Chief Juftice of the Court of 
Common Pleas . . 

. Sir John Mitford Knt. His Majefty’s Attorney General, re- 
figned his office at the latter end of Hilary Term, and was defied 
Speaker of the Ploufe of Commons. 

Edward Law Efq. one of His Majefty’s Counfd learned in 
the law, was appointed Attorney General, and was knighted. 

Sir William Grant Knt. His Majefty’s Solicitor General, 
refigned his Office, and was fucceeded by ' 

The Honorable Spencer Perceval, one of His Majefty’a 
Counfel learned in the law. 
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Scurry qui tam v . Freeman. A l rii * J di 


txebt on the ftatute of Ufury. 

The caufe was tried before Chambre T. at the Guildhall A- 

• # {joo /. * and 

Sittings after Hilary Term, when the fads in evidence were as it the time 
follow: — In September 1794 the Defendant lent the fum of 500 /. aji'eed ** 
to one Robert Hooky upon his bond, and an aflignment by way of 
mortgage of certain leafehold premifes. At the time of the loan £ lve fome- 

1 n 1 1 it t . ihing mere 

it was underltood that Hooley was to give iomething more than than legal 
legal interefl as a compenfation, but no particular fum was agreed ™compcn- 
upon. After the fecurities were executed and the money advanced ^ t,on » bu * 

1 J no particular 

the parties went together to another place where Hooley offered the fum was 0 * e - 
Detendant 50/., who direded him to give it to his fon then pre- ter the ex - 
fent; which was accordingly done. Intereft at the rate of 5/. 

g*ve A. 50 /. 

and ra^d ifterefl at the rate of $/. per eent. on the 500/. for five years; at the end of which time an action 
0 s a s brought ngainlt A. for ufury. — Held that the action was not barred by lapfe of time, lor that the loan 
wav tundantially for no than 450/. and consequently the intereft at the rate of 5/. -p*r cent* on the 
500/. received within the lalt yrar was uiuriou?. If a draft be given for ufurious imereti and a receipt 
taken for it in the county ot A and the draft be afterwards exchanged for money in the county of 
the ufury is committed io the countv of L\ and the vt nut mult be Jaid there* 

s. 


per 
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1801. 


Scurry 

*u. 

.Freeman 


per cent, was paid on 500/. until the 19th of January 1797, 
when the fecurities were changed and new deeds given to fecure 
the 500/: and 5 per cent, intereft, which was paid from time to 
time up to the 26th December 1799. On the laft mentioned day 
25/. was paid to the Defendant as one year’s intereft on 500/. 
by a draft on a banker, which draft was received as cafh and a 
receipt accordingly given for it by the Defendant at a houfe in 
Bedford- Row in the county of Middlcfcx , but which was after- 
wards exchanged for money by him with a third perfon in Wejl 
Smitbficld London. T he venue was laid in London. At the trial it 
was contended on behalf of the Defendant, 1 ft. That as the crime of 
ufury,fo as to fubje&thc party committing it to penalties, is complete 
on the taking of the ufurious intereft, the crime of ufury was in this 
cafe complete on the receipt of the 50/. given by way of compen- 
fation for the loan in Sc pi ember' 1794 (rf), and conlequcntly the lime 
was long fince expired within which this a< 5 tion fhould have been 
brought; for that fince that time nothing more than 5/. per cent. 
had been received on the 500/.; 2dly, That the venue was impro- 
perly laid in London , for iuppofing the receipt of the laft 25 /. as 
one year’s intereft to be deemed ufurious, ftill it was received in 
Bedford- Row, which is in Middlcfcx. The Jury under the direction 
of the learned Judge found a verdict for the Plaintiff. 

' Bcfl , Serjt. now moved to have a nonfuit entered, relying on 
the objections taken at the trial, and in fupport of the firft referred 
to Lloyd qui tam. v. Williams , 3 Wilf. 29 a. and Lifer qui tain v. 
Reaf ey, Dougl. 23 5 . 

But The Court (confiding of Heath, Kookc > and Cl.\i:::: Judc,<) 
were very clearly of opinion, that the receipt of 25/. ; s one year’s 
intereft was ufurious, iridmnch as the loan could on’y h: deemed 
a loan of 450/. fince the Defendant had taken back 50/. out of 
the 500/.; and alfo that the draft on the banker was merely a pro- 
mife to pay, whereas the actual receipt of the money eonftitutiug 
the ufury took place in Smitlfcld , which was in London (b). 

Bcf took nothing by his motion. 

( a ) On a enrtraft to forbear Cnc /. for a A. the 1 r,; 7 er to be rrrplv?r of />. the hor- 
year, nferving isitcrcft ■ t the rare of f er rowers rents In i\ itdriltjtx , wi h a pr* 
ccnl, iJ a premium be taken at the lira? of S-d it ] ;; ry , and A. receive the rent* iv Mid* 
the loan, the crime of i; fury is complete the 1 <■ if.'x . but fr-tt’e for the balance with A i*i 
inftant any p :t c{ the growing intertll is |. 'Lkuw, the •vn:uc in an ctiion on the liaiute 
received by the lender. fVadeq. t. y. Wiljlr, j **;, v ,« ,1 laid I|. Lndcn. $ct*t y. /. v. AryA, 
l Eajl . 195. ! 2 Ttrm Rtf. 238. Indeed u Teems that it 

(i) If an ufurious contract be entered into i might be hid cither in Lonaon or Middk* 
hy a deed executed in London appointing ! jix 9 per Sjhhurji J, Jb,- 240, 
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Castleman, Executor of Castleman v. Ray, Ex- 
ecutor of Ray. 

jndebitatus ajjumpfit for money had and received and on 
•* an account dated. The Defendant pleaded a tender as to part 
and a fet-off as to the reft. 

At the trial of this caufe at the Guildhall Sittings after laft Hilary 
Term before Cbambre j, the Defendant in order to fupport his 
plea of fet-off tendered in evidence an undamped paper of which 
the following is a copy — 

“ Mr. Ctijljcman 

Pleafe to pay the bearer 30 L 8s.; his receipt will be 
your dilcharge, from 

' Yours, &c. 

StamfgatCy Sip . 3, 1 79°* T ho. Moseley. 

Mr. Cajikman, Bricklayer, Taid by Rlgh d . Ray 

Camberwell. for Charles Cajikman .” 


The words “ Paid by Rich*. Ray ” were in the hand-writing 
of the Defendant’s teftator, and the words “ for Charles Cajikman ” 
in the hand-writing of the Plaintiff’s teftator. It was objeaed 
that this paper not being damped could not be received in evidence, 
being a draft or order within the meaning of 23 Geo, 3. c. 49. 
r » (which a d was* in force at the time the draft was drawn) and 
not falling within the exception in /. 4. of that ad which exempts 
every draft or order for the payment of money oh demand upon 
any banker or perfon or perfons ading as a banker reading or 
tranfading the hufinefs of a banker within ten miles of the place 
of abode of the perfon or perfons drawing fuch draft or order, 
from being damped. The learned Judge being of that opinion, 
refufed to receive the paper in evidence, and a verdid was found 
for the Plaintiff. 

Runnington Scrjt. now moved for a rule calling on the Plaintiff 
to fhew caufe why a new trial fhould not be had, contending 
ift, That Cajikman upon whom* the draft was drawn, though not 
a banker by bufmefs, might be confidered as a perfon ading as a 
banker within the meaning of the ad, having been treated by 
ihe drawer as fuch ; 2dly, Admitting that the paper could not be 
Vol.II. 5 O received 
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1801. received in evidence as a draft, yet that as Cqflleman had acknow- 
; kdged at the bottom of it, under his own hand, that Ray had 

man paid the money mentioned in the paper for his ufe, the Defendant 
Has-. ought not to be precluded from giving that acknowledgment in 
evidence merely bccaufe it flood on the fame paper as the draft; 
that the acknowledgment if written on a fi-parate piece of paper 
would 1 not have required a ftamp fince it was not in the nature of 
a receipt. Fijher v. Lejlie , Efp. N. P. Caf 42 G. 

But The Court (confifting of Heath , Rooke, and Chambre Judge*) 
were of opinion, that the evidence was properly rejc&ed, for that 
the acknowledgment of Cajlleman could not be made available 
without giving effedt to the draft. 

Rumiington took nothing by his motion. 


Onslow, Demandant v. Smith, Tenant. 


Atd-praycr 
is a dilatory 
plea within 
4 Ann. e . l6, 
*nd mull be 
verified by 
.affidavit* 

If the tenant 
•in a writ of 
rigkt pray 
aid after a 
general im- 
parlance it is 
good caufeof 
demurrer : 
and the 
Court will 
give jodg- 
ment there- 
upon 1 hat 
the tenant 
*nfwer 
alone* 


ryvHis was a writ of right brought to recover a piece of garden 
* ground and curtilage, with the appurtenances, in the borough 
of Horjham . 

The Demandant counted in Eajler Term 1800, and laid the 
right and feifin within fixty years by taking the efplees in his 
father Denzill Onflow from whom the right defeended to himfelf. 
The tenant obtained three general imparlances, ift, To the 
Morrow of the Holy Trinity , 2dly, To th<? Morrow of All Souls , 
and 3dly, Till Eight Days of Saint Hilary . “ At which day the 

Demandant cometli here into Court by his fa id attorney, and the 

4 

tenant by his attorney aforefaid, and the faid tenant fays, that 
long before the day of filing out ihe original writ of the faid 
Demandant, the Right Honourable Charles Lord Vifcount Irwin of 
the kingdom of Scotland was feifed of the tenement aforefaid with 
the appurtenances in his demefne as of fee, and being fo feifed on, 
&c. made bis laft will and teftament ; (Here the tenant fet out the 


limitations in the above will, by which a title was derived to Lady 
Irwin for her life, remainder to Lord Irwins daughter IJabelU 
Ann Lady Beauchamp for her life, remainder to the fecond third 
and other fons of Lady Beauchamp in tail male, remainder to his 
-daughter Frances for her Ufe, remainder to her firft and other fons 
in tail male, remainder to his daughter Elizabeth for her life, re- 
mainder to her firft and other fons in tail male, with feveral 

7 -other 
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other remainders over ; the tenant then averred the death of 1801. 
Lord Irwin, whereby Lady Irwin became feifed for her life, and 'on*low 
that flae by leafe and release of the 28th and 39th of May 1790, smith. 
conveyed her life intereft to the tenant ; and that Lady Beauchamp 
had no fecond fon, and Frances no fon.) And the faid tenant 
further fays that the faid Elizabeth afterwards and before the 
fuing out of the faid original writ of the faid Demandant, at 'the 
borough of Horjham aforefaid intermarried with one Hugo Meynell 
El'quire, and the faid Hugo Meynell and Elizabeth have iflue 
between them lawfully begotten on-? Hugo Meynell their fir ft fon 
who is now living, to whom and to the heirs male of his body 
ifluing, the tenement aforefaid with the appurtenances after the 
-death of the Jaid Vifcountefs, and after the refpc£tive deaths of 
the faid Ifabella Ann , Frances , and Elizabeth , and in default of 
fuch iflue of their refpedive bodies as aforefaid doth belong and 
without whicfi faid Hugo Meynell the fon, the faid tenant cannot 
draw into plea the aforefaid tenement with the appurtenances nor 
anfwer the faid Demandant thereof, wherefore he prays aid of*the 
faid Hugo Meynell the fon.” 

“ And the faid Demandant protefting that the faid Charles 
Lord Vifcount Irwin of the kingdom of Scotland was not fo feifed 
of the tenement aforefaid with the appurtenances as the faid 
tenant hath above fuppofed, fays, that the matters alleged by the 
faid tenant in manner and form as the fame are above ftated and 
fet forth, are not fufficient in law for the faid tenant to have aid 
jo f the faid Hugo Mlynell the fon, wherefore he prays judgment, 
and that the laid tenant may anfwer the faid Demandant in the 
plea aforefaid without the aid of the laid Hugo Meynell. And for 
caufes of demu-rrer in law the faid Demandant fets <bw:i and 
fhews to the Court here the following that is to fay, for that the 
faid tenant hath prayed* the aid of the faid Hugo Meynell the fon, 
in a term fubfequent to that in which the faid Demandant counted 
againft the faid tenant, and after an imparlance had been prayed by 
and granted to him; and alio for that the faid tenant hath not 
made any profert of the faid feveral indentures which he hath 
alleged to have been re{pe<ftively made on the 28th and 29th days 
of May in the year of our Lord 1790 aforefaid, or of either of 
fuch indentures, nor hath he fet forth any legal excufe for not 
fhewing the fame or either them to the Court here ; and for tliat 
the faid aid-prayer is in various other refpe&s uncertain, in- 
fufficientj and informal” * 


“ And 
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« And the faid tenant fays that the matters and things by him 
alleged in manner and form as the fame are above dated and fet 
forth, are fufficient in law for him the faid tenant to have aid of 
the faid Hugh Mcynell the fon, and this he is ready to verify and 
prove as the Court, &c. And becaufe the faid Demandant hath 
not made any aniwer to the faid aid-prayer, nor hitherto denied 
the fame, the faid tenant prays judgment, and alfo as before 
prays aid of the faid Hugo Mcynell the fon.” 

This cafe was to have been argued lad Michaelmas Term by 
Bejl Serjt. in fupport of the demurrer, and Baylcy Serjt. contra ; 

But The Court being of opinion that the aid-prayer was a 
dilatory plea within the datate of Ann, and indeed the *- mod 
dilatory which could be pleaded, fince an infant in ,-rms might be 
prayed in aid and the parol would demur till he came of age, 
obferved that it mud be verified by affidavit. 

Bejl then infilled, that as the tenant had omitted to verify by 
affidavit, the Court would not then give him time to do fo, but 
would give judgment on the demurrer that the tenant ffiould 
anfwer to the Demandant without aid. 


But The Court anfwered that no fucli judgment could be given 
until default after default ; that the courfe which the tenant ought 
to follow was to fue out a writ of fummons ad jungendum auxilium , 
and that if the prayee then made two defaults judgment might be 
given that the tenant ffiould anfwer without him. They there- 
fore gave iea% r e to the tenant to verify his' plea by affidavit, faying 

i 

at the fame time that the Demandant was at liberty to withdraw 
his demurrer. 

* * 

The tenant accordingly verified his aid-prayer by affidavit; but 
the Demandant not having withdrawn his demurrer, it now came 
on to be argued ; 

Bejl Serjt. for the Demandant. The firft objedtion to the aid- 
prayer is, that it has been prayed after a general imparlance. 
Booth on Real AElions , p. 6 1 . Now that an aid-prayer is a dilatory 
plea need not be argued, fince the Court have decided that point, by 
requiring that it ffiould be verified by affidavit. If indeed it be 
contended that the confequence^ of eftabliffiing that aid cannot 
be prayed after a general imparlance would be, that aid fo prayed 
might be treated as a nullity, and could not be demurred to ; it 
may be anfwered that in Buddie v. Willfon , 6 Term Rep, 369. 
which was a demurrer to a plea in abatement pleaded after a 

6 ‘ general 
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general imparlance, the Court gave judgment of refpondcas oujler 1801. 
on the demurrer. So in the prefeut cafe the Court may give owsuw 

judgment that the tenant anfwer without aid. In fa& the tenant SmTth 

for life and the remainder-man may be compared to two joint- 
tenants, one of whom if fued alone has a right to plead in abate- 
ment, but may be deprived of that advantage if he negle€t to 
plead in abatement until after a general imparlance. The fecond 
objection is, that no profert has been made of the deeds ftated in 
the aid-prayer, under .which the tenant derives his title. 

[Heath J. — There is nothing in this laft obje&ion: for it is 
umiecelfary to make profert of any deed which has its operation 
under the ftatute of Uies («).] 

Bayley for the Tenant. — The objedion which has been taken to 
this aid- prayer, that it cannot be pleaded after a general imparlance, 
is not well founded. The paflage referred to in Booth 61. is this ; 

4 ‘ In real actions aid ought to be demanded at the firft day the 
tenant hath to plead, that is before imparlance.” In fupport of 
this Booth refers to 3 H. 6 . 5. which does not ‘fupport the above 
propofition. Indeed Booth himfelf in p. 94, fpeaking of the writ 
of right patent, fays “ After the view and imparlance, the tenant 
may plead or vouch, or pray in aid if he be tenant for life.” 

And in Co. Etitr. 48. tit. Annuities pi. 1. there is a precedent in 
which aid was not only once prayed after a general imparlance, 
but the prayees after haying been joined in aid obtained another 
general imparlance, and then prayed in aid the reverfioner. To 
grant aid where it ought not to be granted is not error, but to 
refufe it where »it ought to be granted is error. Bro. Abr. tit. 

Ayde^ pi. 1 1 8 (£). 

Bejl in reply. — Precedents of pleading cannot be oppofed in 
point of authority to decided cafes, fince they are not fan&ioned 
by the judgment of the Court. Viner t when confidering at what 
time aid ought to be demanded by the tenant, fays “ He ought to 
demand it the firft day of the term he begins to plead.” Via. 

Abr. tit. Aid of a Common Perfon i F. a. and cites 2 H. 6. 5. b. (c); 


(*) See the cafes on this fubjeft collefted* 
by Williams Serjt. in his edition of Saunders, 
Jevent v, Harridge> f* 9 " * n no ** s > an ^ 
alfo 8 Term Rep. 573- Banftll v. Leigh and 
another, where Lord Kenyon mentions a con- 
veyance to ufes as an inftanc© id which pro- 
fert need not be pleaded. 

Vol. II. 5 


(h) See alfo to the fame effedt 8 H* 7. ir # 
Per HuJJey , And the fame rule prevails 
with refpedt to oyer . 6 Mod . 28. 2 SalL 

498. 2 Ld. * Raym . 969. Longuevilfp*- 

Thijllewortb, 

(c) This is mif-printed in Finer for 
3 Ht 6. 5. 

H and 
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and in the next paragraph he adds “ If a plea be adjourned from 
one term to another, in the other term he fhall not have it. 3 H. 6 . 
5. b .” Now an imparlance is an adjournment. The two paflages 
in Booth may be reconciled, by fuppofing that in one he fpeafcs of 
a general, and in the other of a fpecial imparlance. 

TZte Court at firft inclined to overrule the demurrer, andobferved, 
that the tenant having only a life-eftate was bound at the peril of a 
forfeiture to pray in aid the remainder-man ; that in this cafe 
therefore the only queftion was, whether aid trad been properly 
prayed ; and that although it might perhaps have been a fub- 
je£t of demurrer, if it had appeared on the face of the aid-prayer 
that the tenant had no right to demand aid 'of the pray re, yet it 
did not follow that the Demandant was .entitled lo demur on 
account of a fuppofed informality in the aid-prayer, fince if 
it were quafhed on this demurrer, the interefts of the remainder- 
man would be a fie died without his being in Court to defend him- 
felf, -and the tenant could not be adjudged to anfwer by hiinfclf 
until the prayce had made default after default. n 

On this day the judgment of the Court (prefent Rooke and 
Chambre Jufticcs) was delivered by 

Heath, J. — The queftion is, whether after a general imparlance 
aid-prayer lies ? It is a clear principle of law that no dilatory 
plea can be pleaded in another term after a general imparlance, 
and it is clear that aid-prayer is a dilatory’ plea : the law is fo laid 
down, in Booth 61. 1 Rcl. Abr. 185. and Hard 170. On behalf 
of the tenant, there have been cited as authorities, Booth 94. and 
two precedents in Cokes Entries, fo. 48. As to the p.dl'ige in 
Booth it is extremely inaccurate, for'it refers to a former pal! ige in 
the fame book, which dire&ly contradi&s it, and cites Coke's En- 
tries, fo. 182. pi. 4. where I find that no imparlance whatever was 
antecedently granted. I have looked into Cukes Entries, f. 4 8. a. 
and 629. b. ( a ). In the firft of thefc Entries the imparlance was 
granted in the fame term: the fecond of thefc Entries is a precedent 
for the tenant fo far as it goes, but I think it is of but little weight, 
becaufe the granting aid where none is of .tight detnandubie is not 
error. It might be the intereft of the Demandant to acquiefce in 
Ac demand, inafmuch as it enabled him to obtain a more complete 
judgment againft the tenant for life and remainder-man, inftead 
of obtaining it againft the tenant for life only, Qnifquc potejl renun - 

{«) Tit. Scire facia), ft. 1 2. 

. 7 Bane 
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tiarejuri pro fe introdufio. The diftin&ion is clearly taken by' 
Martin , once a juftice of this bench, that an indefinite number of 
aid-prayers may be fuccefllveiy taken after an imparlance in the 
fame ‘term, but the tenant fhall not have aid after a general im- 
parlance in another term. 3 H. 6. 5. b. We are all of opinion, 
that in this cafe the demurrer ought to be allowed, and the judg- 
ment of the Court is, that the tenant fhall anfwer alone without 
the aid of Hugo Mcynell the fon (.?). 


389 

180J. 

Onslow 


*u. 

Smith# 


(<*) There fecms to be a dilliudion be- 
tween judgments againtt the tenant upon 
demurrer to the aid-prayer and judgments 
againtt him where the Demandant counter- 
plftfs the aid-prayer; in the former cafe it 
is not final, in iTie latter it is. Thus in 
Bro. Ab. tit. Peremptory, pL 76. it was faid 
by St' ton “ if the tenant prays aid, and the 
Demandant counterpleads, and the tenant 
pleads ettopnei againtt the coumcrplea, 
which is adjudged againtt him, this is per- 
emptory; but upon demurrer upon the aid 
this is not pert: mptory.*' bo in 2 Leon 
where in a writ of partitione f&dendu the j 


Defendant prayed in aid. and the Plaintiff 
counterpleaded, upon which iffuc was joined 
£ r, d found fo- the Plaintiff it was held to 
| be pcemptory, and th?t the judgment 
J fhnuid be non qued rrf.ondmt Jed quod par titil 
fiat* in this refped, as, sn many ©then, 
the aid-prayer appears to referable a plea 
in abatement; to which if Plaintiff de- 
mur ard luccecd on the demurrer, judg- 
ment fits’! be that Defendant rejpondeai 
cu.Lr ; but if iffue be taken on the plea, 
j and round againtt the Defendant, the judg- 
ment fhall be final. See Com . Big, tit# 
Abutment , I. 14.^5. « 


Hammersley v. Mitchell. 


April 27 th. 


|N this cafe the Plaintiff’s clerk having made an affidavit of debt An affidavit 
•*’ to hold the Defendant to bail, in which he had fworn pofnively bail! made by 
to the debt and negatived any tender in bank-notes, in the fame 
way as in Smith v. Tyfbn, ante , p. 339.; prefslyne- 

. gaciving * 

Belt Serjt. on the authority of the above cafe obtained a rule tender in 
Nifi for difeharging the Defendant on a common appearance. hcidkbadr 4 5 * * * 
Shepherd Serjt. now (hewed caufc, and urged, that notwith- 
ftanding the cafe of. Smith v. Tyfon the Court would probably 
choofe to reconfider the rule they ha,d adopted, inafmuch as the 
Court of King's Bench had fince the determination of that cafe, 
and with a full knowledge of it, decided (£) differently, and re- 
l fufed to grant fuch an application as the prefent, obferving that if 
.the principle of that cafe could be fupported it would be neceflary 
for all the partners to join in the affidavit where they were joined 
in the adion. 


( 4 ) The name of the cafe was Madox v. Tiffed by the Court of K . 3. Sec atfcTTX/ 8 

Abtrcomby, the application was made by Mayor of London v . Dias, i Eaft. 2$() % and 

E. Morris on fads prccifely funilar with Knight v, Keyte, l Eafh 415. to the fame 

ihofe of Smith v. Ty/on, and on thr authori- effe t\% 

ty of that cafe in HiL 41 Geo. y, and re- But 
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Bat The Court (confifting of Heath, Rooke, and Chambre 
Hammer- Juftices) adhered to their former opinion} and Chambre J. 

SLtY obferved, that it would be difficult to fay that the Deponent had 

Mitchell, not committed perjury, fince he had fworn to a fad not within 
his knowiege. R„l„ 


April 27 th, 


A perfon 
employed in 
London as 
agent to one 
reading at a 
diftance in 
the country 
with a power 
of attorney to 
collect his 
debts, may 
make an affi- 
davit of debt 
pofitively 
denying any 
fender in 
bank-notes. 


Chatterley v. Fjnck. 

Hollings v . Same. 

■jN thefe cafes the affidavits to hold to bail were made by one 
Robert Anderfon , agent to the Plaintiffs, and were precifely 
fimilar to that in the laft cafe. Accordingly 

Vaughan Serjt. obtained a rule Nifi for difcharging the Defen- 
dants on entering common appearances. 

Againft thofe rules Bejl Serjt. now fhewed for caufe affidavits 
ftating that the Plaintiffs refided at Stafford^ and that the faid 
Robert Anderfon being re fi dent in London , was appointed their 
agent by power of attorney, for the fpecial purpofe of obtaining 
payment of the debts for the recovery of which thefe adions were 
brought, and for compounding and fettling the fame as he fhould 
in his difcretion think mod fit. 

The Court (confifting of Heath, Rooke, and Chambre, 
Juftices) were of opinion that the fadts difclofcd in the affidavit 
now produced, fufficiently accounted for tlie Plaintiff's agent being 
able to negative fo pofitively the tender in bank-notes. 

Rules difcharged. 


Jpril 28th. 


Stacey and Two others v . Federici. 


An affidavit 
of debt 
made by 


r\NE of the three Plaintiffs, wiio were partners, having made the 
^ affidavit to hold to bail, in which he fwore pofitively to the 
one of three debt, and cxprefsly negatived any tender in bank-notes having been 
denying made to himfelf, or to either of his partners to the beft of his know- 
in bank- lege and belief j 

"eH**" or to* ^ejl Serjt. obtained a rule Nifi for cancelling the bail-bond and 
cither of hi* entering an exoncrctur on the bail-i5iece, ift, becaufe all the Plain- 

partners to 0 . 

the beft of hi* tiffs had not joined in the affidavit to hold to bail; and idly, on 
and belief, atfXHdavit ftating that* a commiffion of bankrupt had iffued againft 

is fofiicienr. 

The Court w.H not difebarge a Defendant on common bail on the ground of his having obtained a cer- 
tificate as a bankrupt and of the debt being thereby barrqd, if the validity of the certificate is meant to be 
difputed. 



the Defendant,who had obtained his certificate, and that thfc 
debtinqueftionhad accrued previous to the iffuing of the com- 
million. 

Shepherd Serjt. (hewed caufed and contended, ift, that as it was 
not neceffary before the paffing of the bank-a6t that all the 
Plaintiffs ihould join in an affidavit to hold to bail, it was not the 
intention of the Legiflature to compel them to do fo now ; 2dly, 
that it did not appear by the Defendant’s affidavit that the debt 
accrued prior to the ad of bankruptcy, without which the certifi- 
cate would be no bar. Bamford v. Burrell , ante , p. i. He alfo 
produced an affidavit, dating that the validity of the certificate was 
the point intended to be contefted at the trial ; and urged that the 
Court would not prejudice that queftion on a fummary applica- 
tion. 

The Court (confiding of Heath, Rooke, and Chambre 
Juftices) were of opinion, that the affidavit to hold to bail was 
fufficient ; and that though the affidavit upon which the rule was 
granted was good prima facie evidence of the debt having accrued 
prior to the ad of bankruptcy, yet that as the validity of the cer- 
tificate was difputed they could not interfere in a fummary way. 

Rl^le difcharged. 


The Earl of Radnor v. Reeve. 


'T'respass for breaking the Plaintiff’s houfe and taking away 
his goods. Plea Not-gui!ty. 

This adion whs brought againft the Defendant who was col- 
ledor of the duties on male fervants, houfes, windows, horfes and 
dogs, for diftraining goods in the Plaintiff’s houfe for one year’s 
duty and furcharge oif one male fervant. The Plaintiff had 
appealed againft the furcharge to a meeting of the Commiffioners, 
on the ground that the male fervant in queftion was a day*, 
labourer. The Commiffioners difmiffed the appeal (<?), and the 
Defendant in confequence made a diftrefs upon the Plaintiff’s 
goods to fatify the duty. When this caufe came on to be tried 
before Lord Eldon Ch. J. at tRe Wejlminjler Sittings after laft 


(a) By *s G. 3. c. 43. / 35. ibe appeal 
i» given; and by/. 38. and 39. declared final 
unlefs a cafe be Bated for the opinion of a 


Judge. By 37 &"• 3 - '• *07. Ibe duties ai^ 
increafed, and the former powers referveTto 
the Commiffioners. 


VOL. II. 


5I • Michaelmas 



1 86 1. 

tt , 1 . ^ 

Stacy 
and Others 
v. 

Frederick 


April 28th* 

If the judg- 
ment of 
Com miffion* 
ers of appeal 
in certain 
cafes be de* 
cla red final < 
by fhtote, ■ 
their judg- 
ment cannot 
bequeftiemed 
in an aftion 
oftrefpafs* 
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1801, Michaelmas Term, a verdid was found for thePkjatifffubje& to 
TtViSmof option of this Court upon a cafe referred. 

Baivmor Tbe cale being now called on for argument, and the Court inti- 

*V 1 » 1 , 

Reeve. mating that it was not open to difcuffion, inafmuch as they had 
no jurifdi&icn, the determination of the Commiflioners ‘ being 
final ; 

Lens Serjt. endeavoured to dbviate that objedion by citing 
Milward v. Coffin, 2 Bl. 1330. and ILirrifon v. Bullcock , 1 H. BL 
68., in the former of which cafes the Court of Common Pleas had 
entertained a queftion refpe&ing a poor-rate which had been con- 
firmed by the Seffions on appeal, and in the latter a queftion on 
the land-tax, after an appeal to the Commiflioners which had been 
diftniffed, and obferved that if the Commiflioners in this cafe had 
taxed the PfaintifTfor a fervant not falling yvithin the defeription of 
the ad they had exceeded their jurifdidion. 

But The Court (confiding of Heath, Rooke and Chambrk 
J uftices) faid, that it had been determined by all tlie Judges of 
England, that when a flatute provides that the judgment of Com- 
<• miffi oners appointed thereby fhall be final, their decifion is con- 
clufivc, and cannot be queftioned in any collateral way. 

Judgment for the Defendant («). 


{a) See the words of Tatis J. in Strict- j and in a fubfrqurvit feftion (/. 69 .) provided 
land v. Ward , y Term Rep* 634. in not/s , j that certain forms fet forth in a fcheduJe 
“ ihat a conviction of a juliice could not be j (hould be ufed on ail cccatbn®, and that no 
controverted in evidence, that the juUtce | objection Ihould be faken for want of form 
havirg a competent jurifcicltcn of the matter j in any f«uh proceedings ; it was held tint 
Jh *5 judgment was conducive (ill reverted or 
quaffied ; arid that it could not he fer afide 
at Nifi Print ” But where a (teuite (13 G, 3 
r. 78. / 19.) directed that an order of juf 
tices fur turning a footway confirmed on ap- 
peal to the Quarter Seffions fhouJd be final; j v. C/ 7 *, x Eajl. 6f. 


a material wiance from the form pre- 
fer! bed w.i* fatal to tin* order, and ni' jii I e 
taken advantage of in an a&ion of tr.- ip.,:’., 
rotwithflanding life rrJer hid hern con- 
firmed on appeal to the Stffions. fJuvt/cv 


Jprtl 28th. 


Vaughan v. Barnes. 


The Court 
will rot orcicr 
money paid 
into Court 
by the De- 
fendant 
through a 
mifbkc to 
be jtflored 
tojii 

Though per- 
haps in cafe 
of fraud they 
nay* 


rpwo adlions having been commenced againft the Defendant in 
this cafe for goods fold and delivered, one of which was at 
the fuit of the Plaintiff, and the other at the fuit of a third perfon ; 
the Defendant to the firft plea'dfxl a tender of 28/. 8/. and paid 
the fame into Court, which was taken out by the Plaintiff ; and 
Ji^tbe laft he pleaded the general iffue, confidering that the 
Plaintiff V aughan was the only perfon entitled to recover for any 
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of tfte good? delivered, but that he had demanded more th?n yifas- 1801. 
a&ually due. The a&ion to which the general iflue only was vTwgTIk 
pleaded coming on to be tried firft the Plaintiff obtained a verdi&j ' Ba ^ ej< 
after which the Defendant procured a bill -of particulars from the 
prefent Plaintiff, which ftated his demand to be 20 /. 3*. Upon 
this Bejl Serjt. having obtained a rule calling on the Plaintiff to 
fhew caufe why the film of 8/. 5/. being the difference between 
the fum paid into Court and that ftated in the Plaintiff’s particu- 
lars fhould not be refunded to the Defendant, was now called 
upon to fupport his rule. I~Ie urged that although the Court 
would not in general order money to be refunded which had been 
paid into Court by a Defendant, yet that in a cafe like the prefent 
where the Defendant had a<fted under a complete miftake, and 
where the Plafntilf’s own particulars (hewed that his demand did 
not amount to fo much as he had taken out of Court, they would 
not adhere to a rule which would work injuftice. 

But The Court (confifting of Heath, Rookf. and Ciiambre 
Ju likes) were of opinion, that the Defendant pays money into 
Court at his peril, and that the Court would never order it to be 
reftored unlefs it appeared that fome fraud or deceit had been 
pra&ifed upon him ; and added, that almoft every Defendant 
pays fomething more into Court than he believes to be due, that 
he may be certain of covering the juft demand, and that con- 
fequently if the Court were to attend to the prefent application 
there would be no end to motions of this kind. 

, Rule difeharged (a). 

{a) In Crockety v. Martin, Barnes, cSf. taking money out of Court, the no'e of 
the Plaintiff having died before trial, the jUr. Serjt. Williams in Jtiris v. Tippet. 

Defendant moved to have the money pud j Sauna\ 33. alfo Lc Grew v. Cooke, ante, 
back to him, but the Court refufed the vof. 1. p. 332. and the notes to that 
application. See on the general head of J cafe. 


Thomas v. Ward. 

t N this cafe the writ of habeas corpus juralorum was returnable The ru’e 
^ on the 9th day of the month; on the evening of the 1 2th judgment 
being the laft day of the term* final judgment was figned. On 
this Bejl Serjt. obtained a rule Nifi for fetting a fide the judgment, four dffys 
and now in fupport of that rule referred to*i Sell. Pri ed. 

haheas corpus 

juratorum dots not extend to a cafe where the term clofes before the four days are expiredi 

/. 496. 



m 

. 1801. 

Thomas 

*1/. 

Ward* 


^pril 29th* 


Where three 
parifh 
churches 
have bren 
united by 
22 Car. 2. 
e. 1 1. the 
benefice majf 
be deferibed 
in pleading 
as one rec- 
tory. 
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. 

p. 496. where it ii laid down that four days exclufive from the 
return of the habeas corpus are allowed for any motion in arreft of 
judgment or for a new trial. 

Shepherd Serjt. contra was flopped by The Court (confiding of 
Heath, Rooke and Chambre Juftices) who after enquiry of 
the officers declared the rule laid down in Sellons Practice not to 
extend to cafes where the term clofes before the four days are ex- 
pired. 

Rule difeharged. 


Wilson qui tam v. Van Mildert, .Clerk. 

*-|-his was an a<flion for non-refidence. The firft count in the 
^ declaration deferibed the Defendant’s benefice as “ the par- 
fonage of the rettory and parifh church of the united parifhes of 
St. Mary Lc Bow St. Pancras Soapcr-Lanc and Alballows Honey 
Lane." The fecend count deferibed it as “a certain redfory 
to wit, the re&ory of the parifh church of the united parifhes &c.” 
as in the preceding count. 

The caufe was tried before Lord Eldon Ch. J. at the Guild- 
hall Sittings after laft Michaelmas Term, when a verdidl was 
found for the Plaintiff, with liberty to the Defendant to move to 
enter a nonfuit, on the ground of the benefice being improperly 
deferibed in the declaration. By the ffatute of 12 Car. 2. c. xi. 
^63. which was paffed for the uniting certain pa ifhes after the 
fire of London , it is provided t§at “ the parifhes* of St. Mary lc 
Bow St, Pancras Soapcr-Lanc and Alballows Honey-Lane (hall be 
united into one parifh and the church heretofore belonging to the 
faid parifh of St. Mary lc Bow fhall be the parifh church of the 
faid parifhes fo united.” The 68th fe&ion alfo enafls ** that not- 
withftanding fuch union as aforefaid each and every of the parifhes 
fo united as fo all rates taxes parochial rights charges and duties 
and all other privileges liberties and refpefts wbatfoever other than 
what are herein mentioned and fpecified fhall continue and re- 
main diflindl and as heretofore they were before the making of 
this prefent adt, and that the feveral and refpedlive patrons of the 
laitCxhnrches fo united fhall and may prefent by turns to that 
church only which by this adt is appointed to be rebuilded and 

eftablifhed 
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cftablifhed for th*parifh church of the parifhes fo united as afore- 1801. 

faid, the firft preferment to be made by the patron of fuch of 

the faid churches the endowments whereof are of the greateft „ 

0 Van'MUm 

value.*” In the letters of inftitution the Defendant was defcribed »mt. 
as “ rector of the redory and parifh church of St. Mary le Bow 
with the redories of St. Pancras Soaper-Lane and AlbaHoms- 
Honey-Lane thereunto annexed.” 

A rule Niji for fetting afide the verdid and entering a nonfuit 
having been obtained in the courfe of laft term, 

Bayley Serjt. now {hewed caufe. The queftion is, Whether the 
Plaintiff has done right in deferibing the Defendant’s benefice as 
one redory ? In Spelman s Glojfary Redoria is put pro integrd 
ecclefid parocblali cum omnibus fuis juribus pratis decimis aliifque pro- 
ventuum fpecibus; alias vtdgo di&utn benefeium. The redory and 
benefice therefore are confidered as fynonimous. In 1 Bl. Com. 

384. it is faid “ that a parfon is one that hath full poffeffion of a# 
the rights of a parochial church and that he is fometimes called the 
redor or governor of the church.” The redory therefore means 
that over which the parfon of the church is redor, and if there be 
but one parifh there can be but one redory. It is true that before 
the ftatute of Car. 2. there were three redories, but the effed of 
that ftatute was to make a union of the three and convert them into 
one. Previous to the ftatute there were three churches, but by 
the ftatute the churches are united ; there is now but one church, 
one benefice, one advow’fon, and therefore there can be but one 
redory. It appears from the opinion of Powell J. in Rcynoldfon v. 

Blake , 1 Ld.Raym. 196. that after a union at common law there 
is but one church, and one benefice and one advowfon. To the 
fame effed is Dyer 269. b. and* Cro. Car. 987. In the cafe of The 
Grocer s Company v. The Archbifhop of Canterbury , 3 Wilf. 214. 
which related to the very parifhes mentioned in this declaration, 
they were defcribed in the pleadings as one redory. And it ap- , 
pears from the cafe of St. Switbin v. St. Mary Both aw y Skin . 388 
and 616. that under a union by the ftatute of Charles the Second, 
not only the churches but the parifhes arc united. 

Shepherd and Bejl Serjts. in fupport of the rule. The 68th fedion 
of the ad provides, that the parifhes therein mentioned fhall con- 
tinue diftind in all refpeds whatfoever except in thofe*which arg 
exprefsly mentioned ; and as it is not declared in any part oF*the 
ad that the .redories of the feyerai parifhes in queftion fhall be 
united they muft ftill be confidered as three feparate redories. 

•T7V. jrjr, «r K If 
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If the argument ufed for the Plaintiff were foundf it would follow 
that a redory and a vicarage in two parifhes united by the ad, 
would alio be united, and that the latter would be fwallowed up 
by the former j but it is clear from the cafe of Rcynoldfon v. Blake , 
that if there be a rectory in one of the two pariihes united under 
the ?d and only a vicarage in the other, that the redory and vicar- 
age continue didind notvvithftanding the union of the parities. 
The ftatute 4 IV. Id M. c. 12. plainly fhews, that parifhes after the 
union of the churches remain didind, except for the purpofes 
fpecified in the ad of union ; fince if they were united, to all 
intents that ad which obliges all the parifhes to contribute to the 
repairs of the church would not have been neceffiry. So in the 
Building Ad 14CV0. 3. c. 78. f. 79. it is expressly ‘declared, that 
whereas feveral parifhes were united together after the fire of London 
u any two or more of thefaid pariihes fo united fhall for the plirpfe 
0 this aft be deemed one parilh only.” The letters of inliitution 
afford ftrong evidence of the fenfe which has been put upon the 

ftatute of Car. 2. . Cur adv. vult. 


Gn this day the judgment of the Court (prefent Rooke aud 
Chambre Juflices) was delivered by 

Heat if J. — The queftiou is, Whether the Plaintiff in hie 
declaration has well deferibed the Defendant’s benefice in rdpedc 
of which he- has fued him for non-reiidence ? In all the counts in 
this declaration the benefice is dated to« con lift of one redory. 
It is contended by the Defendant, that it confids of three redories 
united together, and which notvvithftanding their union dill cxift. 
The union of thefe paridies is by the datute 22 'Car. 2 . whereby 
it was enaded, that the parilh church of St. Mary Ic Bow fhotild 
be alone rebuilt and fhould be the parifh church of the pariihes lo 
united. By fedion 68. it is provided, thaf tl\c presentation (hall 
be to that church only which is to be rebuilt. It appears in evi- 
dence that the Defendant was admitted to the parifh church of 
St. Mary le Bow, with the churches of St. Pamra 4 and rl I hallows 
thereunto annexed. The Defendant’s counfel have greatly re-. 
lied on the terms of this indication and admiffion to prove 
their point. In my apprehenfion the defeription of the Defen- 
dant’s beijefice is fubftantially the fame in the counts of the de- 
Saflfttoii as in the inftitution and ad million. The word “ annexed” 
is fynonimous with united. 1 q RaJlaWs Entries , fol. 532 (a), we 

(«) Tit. Quart Imptdit , //. 6. Intheedition of 1566 thu entry is to be found ftl, 479 . 6. 

■ ?4 -find 
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• 'y-~ 

find thcfc words, Idem J. B. pratextu xttwms annexationis incor- 1801. 
poratmis et confolidationis Jolus pcrfana ptjtediBa tntegre ccclejta ^i«o» 
trine extitit. We muff confidcr the operation of law on the non- 
union*: true it is that there are flilt three diftind patrons but oe^v. 
there is one incumbent. By the union the patronage is pre- 
feived, but the incumbency of two of the benefices is deftroy- 
edj it is the incumbency and not the redory which is the fub- 
jed of the fuit, and if that be well dcihribcd the Plaiutiff may 
maintain his adion. What is faid by Powell J. in Ld. Raym,* 

196. is material, viz. that in c.«fe of united churches, theie 
is but one advowfon in right, and that every patron has the 
whole advowfon in his turn. Confequently there is but one rec- 
tor and one rtfdcry : if thcfc were three diftind redories the in- 
cumbent could not hold them even with difpenfation. It is 
material to confider the pleadings in the cafe of union. In 
II H. 6. 33. the law is laid down by Babbington Ch. J. If a 
confolidation be made of two churches and an abbot hath an an- 
nuity out of the church confolidated to another, Jf the annuity be 
in arrear and the abbot brings his writ of annuity, he muft name 
the parfon of the church to which the church is confolidated. In 
the cafe of ReynolJfon v. Blake and The Bijhop of London , the 
Plaintiff brought Quare impedil for hindering him from prefenring 
to the church of St. Andrew's Wardrobe in London only, and in 
his declaration he ftates the union of that church with the church 
of St. Anne Blackfriars , and he claims to prefent as patron 
of Si. Anne Blailjnan. The pleadings are in Levinz Entrier 
14 1 j and that was a union of a vicarage and a redory, and the 
picfentation iholigh in right of the vicarage was only to the 
church. The prefenrations to»thefe united churches have been the 
fame as in the prefeut inftance, as appears by the cafe cited from 
3 Wilfon 214. From fhefe inftances it may be inferred, that the 
prefentation in cafe of union may be either way, and jhat this is 
a proper deferiptton. Much reliance has been had on the 68th 
fedion of the ad, which referves to the feveral pariflaes thefr 
didtnd rights. Nothing can be inferred from thence in refped 
to the incumbency. It was a cautious prpvifo, perhaps neceffary, 
bccaufe the ad unites the pa fifties, whereas at common law the 
•churches only could be united. The ftatute of 4 W. relates 
only to churches united by the 17 Car. 2., as appears tyy dt#-pre- 
-amble. 

Per Curiam, 


Rule difeharged. 
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1801. 

April i 9 th. Cox and Others, Allignees of Emmott a Bankrupt, 

v . Morgan. 


Payment to 
a creditor 
under an ar~ 
reft after a 
fecret art of 
bankruptcy 
is proterted 
by 19 G.£ 
<* 3 2 * 


T his was an adion for money had and received to the ufe of 
• thfc Plaintiffs. The general iffue was pleaded, and the caufe 
came on to be tried before Lord Eldon Ch. J. at the Guildhall 
Sittings in lad Hilary Term, when a verdi£ was found for the 
Plaintiffs for '45/. iSr. 9 d, fubje£t to the opinion of the Court on 
the following cafe ; — 

The bankruptcy of John Emmott was proved, and the align- 
ment to the Plaintiffs. The coramillion was dated the 14th 
Auguft 1799. The aft of bankruptcy was the lying in prifon 
hereafter dated. Emmott was arreded at the fuit of one Dixon on 


the 3 id ORober 1798, and committed to the Fleet on that arred 
on the 6th November. He remained in the Fleet on that account 


till the 1 6th February 1799, when he was difchargcd. Emmott 
, had a partner named Bray who was abroad before he went to the 
Fleet ; the partnerlhip was indebted to Morgan the Defendant in 
the fum of 44/. 1 $s. yd. on a bill of exchange accepted by 
Emmott and Bray, on the partnerlhip account. The bill not being 
paid Morgan proceeded by original againd Emmott and Bray, for 
the purpofe of outlawing Bray, on the 14th November 1798, and 
employed a Iheriff ’s officer to arred Emmott, who could not find 
him. An alias was taken out, and the Iheriff ’s officer went to his 
houfe and was told he was in the country. He afterwards met 
with him at his houfe and arreded him at the, fuit of Mortran . 
on 23d February 1799. He told the officer he was juft returned 
from Portfmouth. Emmott immediately paid Morgan 5 attorney 
the 44/. 13*. 9^. and 1 /. $s. for intereft which was paid over to 
Morgan. Neither Morgan nor any one concerned for him per- 
fonally kndw that Emmott had been in the Fleet, had committed 
an a£t of bankruptcy or that he was in infolvent circumftances. 

The queftion for the opinion of the Court was, Whether the 
Plaintiffs were entitled to recover ? If the Court Ihould be of 
that opinion the verdift to ftand ; .if not, a verditd to be entered 
for the Defendant. 

, Ru nning ton Serjt. for the Plaintiffs. The queftion arifing upon 
this cafe for the confideration of the Court, is Whether the pay- 
ment to the Defendant of the 44/. 134. yd. is a payment protected 

8 by 
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fey 19 Geo. 2, c. 32,? That ad provides, ** that no creditor iri rcfped *Sot. 
of goods ’ fold to the bankrupt or bilk of exchange drawn, nego % Tcox 
-dated or accepted by the bankrupt ht tfie ufual and ordinary courfe Mp J^ Air 
of trade and dealings IhaU be liable to 'refund to the affignees any 
money, which before the fuing forth of the commillion was really 
and bona fd&y and in the ufual and ordinary cqttrfe if trade 9 and 
dealing received by fuch perfon before notice of the bankruptcy or 
infolvency.” It is contended, that the payment in this cafe was a 
payment within the terms of the ad;. It is admitted indeed, that 
the Defendant had no notice of the ad 'of bankruptcy, but it re- 
mains to be confidered yrhefher this payment was in the ufual and 
ordinary ccrurfe of trade and deling? It may be difficult perhaps 
to define the precife meaning of tbofe words, but it is hardly pof- 
fible to contend that a paymepf made in confequence of an arreft, 
is a payment in the ufu|d and prdjjpjy courfe of trade and dealing. 

Is it ufual or ordinary for a merchant, jto refufp to pay bis juft 
debts unlefs compelled by law ? T^e Court will rather confine 
the terms ufed in the Ad of Parliament to a pafe in which the . 
party paying has the free cxerdfe of his diferetion whether he 
lhall pay or not. Indeed the very ad of fuing out a writ againft 
a party puts an end to the ufual and ordinary courfe of dealing. 

It is clear that unlefs the cafe come , precifdy within the terms of 
the ad, the Court ‘will not proted the payment ; for in Vernon *. 

Hall, 2 T. R. 648. a payment hy the drawee of a .bUKof exchange 
received from a third perfon for the fale of an , eftate, the drawee 
having become bankrupt without the knowledge of the holder, 
was held not to be proteded, bedaufe„ the holder had given time 
to the drawee, tlte Cafe pt parte Congkton, 3 Bro. Chau. Caf, 47. is 
to the fame effed. It is true fhat previous to the cafe of Vernon v. 

Hall it was held Jn Calvert v. Upgatyf,' fittings corafn lord 
Loughborough 17)83, cited in $ T. iRAgM^und* a H M 335. 

•th^ payment under 40 , firreft was WitVwh«nSt«itute. The lame 
was alfo decided v. Wennington ( it J u Trin, 30 Geo, 3. ip 

. fthe 

(4) Helms t, WtHHlngl**'. i%% fix che- ,«fter the arreft and in confeqttenee thttloF/. 

. » .■*> •nd *bHa he ' 

Th» wat aft afticn brought to recover conftnement. Th4 ijuefti&a'i it irihd trial 
back ntaney paid by a trader after a fecret waa, whether thia jorfa a peytftedf'lo the 
ad ef bankruptcy to his creditor, who had tburfe of trade aad pMU^d^^lR. 1 ftatuTe** 
arrefted bis for the money; the debt hav- *9 a* *< Chief Baron ' 

tag bees eontrafted in the courfe of trade, on the trial |hat thepay- 

the payment having betn made f- w days meht was protafled b| Unit ftawte. 

Vol, II. : y..v ; s L ... fTwJ 
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1 801. the Court of Exchequer, With refpe£t to the firlt of thole cafes It 
Cox appears to be only* a Nifi Prius decifion, and there is no report of 

Morgan. ’ the 


Wood for the Plaintiff. .Had 'it been the gbycftfeg iind all mtjkt 4£li, * Salk. \\\, 
meant that ary bend fide payment fhnqld Xheca ifeoffiillonv.Hjde.ttid MiicMl.lAli. 
come within the' Astute, the ftatute would 126. is decifive to (hew that the ration 
lb expreffed it: but there moil be avoids payment.judgmerft.ewcutTonj, and 
more than a bend fide pa ymem; the pay* all legal wfts, though Lord HesrdvAtk* aft*r- 
mer.t mud be in the ufual conrfe of trade wardr hejd thatit a^ppeared in thetctfetbat 
and dealing. Can it be Taid .hat a pay. the bills were '‘really paid inthe ulual courfe 
ment by a man udder durtfs is a payment pf treed*.- the writ de- 

in the conrfe of trade? The preamble of >^iMhed'|i^sMy^t^^<i('liri^e.«h 4 '.d«li<ng 


the liatute is the bed expoiition of what is 
a payment in the cotrfe of trade ; that ftiews 
«fhat the Astute means by fuch a payment. 
Payment under dure/s of imprifonmenr, 
«s fufferirig himfeif to be arretted, tb have, 
executions againll him, &c. is not in ihb: 
ufual courfe of trade; it is an interruption 
at lesfi of his trade, if not a total fioppage 
of it. /Both durtfs of imprifooment end V«. 
rtfs of goods (hew infoivency. The pay- 
ment mult not only be Itmafide but in the 
ufual courie of trade. It ' is not neteffary 
he lhould be infolvent with refpedt to every 
body ; arreft or execution either in body or 
■ goods preceding payment (hews infoivency. 
to the party foing at lead; and that the 
payment is not in the ufual courfe of trade. 
Payment in the ritual courfe of trade is when 
bills are duly paid and honoured without 
driving a party to arreft, on failure of pay- 
ment. As to the cafe of fVrffne and Others 
aflignees of T/Ur v. Haukty, 2 Tetm" Re f 
i 1 3. there was a pretty ftrong notice of the 
aft of bankruptcy. With refpeft to Fofier v. 
Alitnfon, 2 Term Ap. 479. in that cafe no 
commiffioa iffued. . 

Manley on the fame lide. Payment, and 
in the ufual fhd ordinary ceb^fe* of i*ade 
and dealing, are both requilh£$Tii*#* v. 
Hal!, 2 Term Rep: 648. goes to (hew both 
requifite, becaufe there the payment was 
bsnafidt and would have been, good if in 
the courfe of trade, which the Court held it 
was not. In the cafe of Calvert v. List* j 
gard. Lord Lexgbbereugb does not infum* j 
ming up at all mention or advert tot he j 
ufaal cqprfe of^trade and dealing, There j 
r is^no^dej^ftAn fince the aft, that an arreft j 
Ihali proteft a payment fubfequent to an aft j 
of bankruptcy} but it is clear that if fol- 
lowed np by a commiffion and afiignment 
it has relation io the bankruptcy and avoids 


between the ptrrfhs; and it may be difficult 
to ; dtfiue' >,; iii!i;u»ifeiy : %hat 'PPuffe of trade 
was in the.meaniug of legiflature unlcfs 
fuch as fuhfirts between merchant and mer- 
chant, payment on tfoe ufual credit 
■giWifc In-the Pkfe where payment has-been 
upon an arreft, the Court have pointedly 
laid bold of the circu reliance that the pay- 
ment wasbefbre fhe' aft of bankruptcy. It 
is lingular they fhoold lay hold of that, 
if after bankruptcy it would have been 
good. 

- Eyre Chief Baron. Thofe cafes only 
decide what (hall impeach, not what (lull 
protect the alignment, but do not determine 
how payment after the afl of bankruptcy 
lhould fee. 

Mats ley. The Judges have often lamented 
that the Courts bad not iluck more cloftly 
to the words of A£U of Esrl lament, parti- 
cularly in the poor Jaws, and thought that 
if they had not brought cafes within them by 
way of analogy they would thereby have 
avoided j>reat confdton. Here the debt 
was con trailed in the ufual courfe of trade 
and dealing, but the ptypteidt wat after an 
arreft, Ihalh that proitefi him when the fta- 
tute does not f : Cafe of Asukrepd Hull is 
exaftly UJ$e this, except that the prefeat was 
a com^ntfpfy jpSyment. . ' r,; 

EyaE Chief Barbn. ’ * decided this at 
Nifi&riMpfiifrfitry great doubt— I thought 
that tyingkjt the Words “in theufual courfe 
of trade ih^i/ieaiing” too cfyrfely would 
be very mifehievous to th« i but I 
found a dfficultyin dr»wtPg*%^T ^Vy 
my own mind ; I thought apayroenton ar- 
reft within it, and I did np|, tbea .know of 
the cafe in the Cemmtm film, What « 
debt con trailed in the ufual courfe of trade 
and dealing is, is eafy to be after tained,; 
but as to payment in the cour/e of trade 
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m the feCond a reafori is given which does not feein 
{bundv%/«; that tfie party had ufed nothing but due diligence. But 
that reafon is only applicable to cafes of payment before the ad 
of bankruptcy, whichaiways turn on the point of fraudulent pre- 
fefente I' whercas isf $be ca|e of a payment . between the ad of 
'hanlcnSfi^ it is not only neceffary that it 

fhould j^ made eodafide , ;pit that it fliould be made by the bank- 
ruprintheod^^ The cafes of Bradley v. Clark, 

^dl^0 v. 'Mar/hail i 2 H. Bl, 334, clearly {hew 
that .thp$ ;tg$eo*.2*c.!$2. -•miift- be confined to the cafes therein ex- 
•pirefied^^pl. tl^t^iy deviation ffo^ the ufual courfi; of payment 
in thoij^; m 

Lens THtee circumftance of this payment having 

been made by compulfion brings the cafe more fully within the 
meaning of the Statute than if it had been made voluntarily. 
The object of the ftatute was to prbted all bona fide payments to 
creditors in refped of goods fold of bills drawn; in the ufiial <purfe 
of trade, Now the debt in qu.eftion arofe upoit a bill of exchange ’ 
-drawn in the courfe of trade ; and as thejpayiinent was obtained by 



t Cox 


V. 

Morgan. 


and is difficult to draw the line. 

Mr. Wood defines it to be a payment ac- 
cording to the terms of theWcrniraflV''but‘ ; 
it would v be very mifehievoui td fay that 
payments mu ft; be flriflly according to fhc 
terms' of the cdhtraft or pun&uaiiy made ; 
for thattyould fluke alnyoft iiU the payment, 
in 'the citfv ^uppbfeia me»$bjttt|^s, ...call 
.next; week, cafh is low V and |k«, creditor 
■ calls *gaj|tand« pWid,. ean atvymaudQubt 
that it payment ? Sdjyjofe.he calif 

two or tjuto#Jta»qi ? , Asstf-what I* £id t that 
an arreft jbews infojyency,. tj»t la a circum- 
fiance in evidence from which ja.jyry may in- 
fer n 

and it mull be fometbuig decifiye .to mirk 
the line. If it be nof!'eyt4r$oi cjfinfelvcn- 
cy, it is nothing but dilrge.nye ,tt>; t get his 
payment, imi that otfgbt jjjyht to defeat it. 
The p$rt rf tile #§f if more definite* 
and of hfeinjf%rr»d into exe. 

cut ion; Trte'iiacHnation ;bf opinion 
withh^-alitlibdfies was -to "‘have ^heid'* it .-a 
good : ^haeiir s t^^ : #detei- 


•’ in my. own 
mind be relieved from 

. y.;yt:y ..w •■' 

I .Ja'^wjpoKy by } : in authority in point. 

I allude to the cafe, in C<nw»nw Pitas, and 
On talking with „$jj} Judges of that Court, 

1 find they are of tfiat opinion, In the cafe 
of Vtrnm and Ptaii tlie doubt was whether 
the nature of the debt wasnpt (thanked, hav. 
inf beconie a loan and n<0 longer a debt 
within the ftatute. Tacquiefcein the deter, 
minattch of xhcG0WtrtCw*t*Pleai, ar-. » 
refts , a,ie^w.rqry s ^r^goent, not on the 
ground ,qT; wfe|»eacy ft but of quickening 
^^tybiltibs^whickhrf within, the ftatute, ' 

t*tn fatisfied with: the 
opinion of the Lord Chief Barone though it 
be difficultto draw the !inp,yet » » ;de«r 
that thg ftatute is a retstedial law ; It meana 
*to exttndto 
pief " motives on 

tbwk this • ' 

r rtn 

enurely of tKe fame OpiuiPOi, ***“•■ 

• '-Rule difcharged>iifisi|a«('cofts. ‘ ' 

» i" • ’* * ■ *" 

Icbmpulfiofl 
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■l ^ 0 * j‘ C0rn P u lfi° n 11 proves that the payment was made bona Jide and 
Cox ' without collufion between the parties. If there be no fecret 
•Morcak. underftanding between the parties, the payment muft be con- 
fidered as made in the courfe of trade : for it certainly is not' con- 
trary to the courfe of trade for a. creditor to enforce payment of 
his debt by fuch means as the law authorises. As there have 
already been two decifions upon this precife point the Court will 
not now fet.the •queftion afloat again. The cafe* of Calvert v. 
Ltngardy was not a mere nifi prius determination ; for the opinion 
of Lord Loughborough was afterwards confirmed by the whole 
Court of Common Elms, as appears from the words of Lord Chief 
Baron Eyre in Holmes v. Wennington . This’ laftcafe <Wa$ much 
agitated in the Exchequer , and Mr. Baron Hotbhm in giving his 
opinion faid, u Though it • be difficult to draw a line, yet it is 
clear .that the ftatute is a remedial law, and means a payment 
, without improper motive on either fide.” ' 

Cpciell Serjt. amicus curia faid, - that he recollcded a cafe before 
Mr. Juftice Bullet where a party having committed an ad of 
bankruptcy which was unknown to a creditor, the latter obtained 
payment of his debt by arreft, the aflignees brought an adion to 
recover the amount, and the learned judge held that the payment 
was proteded. 

Cur. adv. vutt. 

\ 

* 

On this day the learned judges, not being ^unanimous, delivered 
their opinions feriatim. 

Chambre J, — This is an adion for money had and received 

by the Defendants for the ufe of the Plaintiffs in their charader of 

« 

aflignees of the baukrupt. The matter comes before the Court’ 
upon a fpecial cafe, referved on the trial of the caufe before Lord 
Eldon at Guildhall, and the only queftion that has been argued 
(and as it/eems to me the only queftion that can be made) is, 
whether the payment of the money for which the adion is brought, 
and which was made by the bankrupt to the Defendant after* an 
ad of bankruptcy and uoder the circumftances ftated in the cafe, 
is a payment proteded by the ftatme 19 Geo, 2. e. f* 1. or not? 
The rircumftances under whid\ the payment was made are the (I- — 
thatjh** bankrupt was arrefted at the fuitof a creditor on 31ft 
Oftobcr 1798, was committed to the Fleet the 6th November and 

8 continued 
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Conti 4 U$d W 1 Prifon .under that tareft till' the x6th February 1799, 
when jhfc . f W 4 a difcharged. f"He hasd'a partner named Bray who 
-went fljbrhftd before ithe bankrupt .went* to the Fleet t and they be- 
came indebted to the Defendant 'b'7 1 the acceptance of a bill of ex- 
change on their paftnerfhip ^cCoutm ‘'While the bankrupt was in 
prifon, jon , the f4th,iVewb*dir 179^ the Defendant fued *out an 
original agsinft the bankrupt and 1 ' Brayi meaning to out-IaW Bray. 
The , officer could not- find the {bankrupt to arreft him. ‘ An alias 
was,- filed* put f , tke^dffieer wwutold at his *houfe he was out of 
town v ibutvOn 't|ie '23d Febmary* (7 days after btsdifcharge,) the 
office^nttt him and arrefte&ffiub,' and w§s told by him he was 
.juft returned, from 'pQKtfmautb j oponthat.arreft he paid the debt to 
the prcfentDefendahp , a ^ttotln^y., The Defendant bad no knowledge- 
of his 1 imprifonment,? hisi bankruptcy, or ffifolvertcy. Under thefe 
circumftancds 1 arn’of bpiukrn,- that the (payment iar nofrprote&ed 
by the ftatutc.. I ftiould have giften' this rdpiniont With', much more 
fatisfa&ton to myfelf if it, had been fortified , by thdfe tof the reft of 
the Court ; but I ftafcd fingle in my opinion bere^ both my Bro- 
thers thinking differently from me Upon the JfubjeCt," and I am 
alfo oppofed by the authority of a determination of the Court of 
Exchequer , which (though there are material circumftances in the 
prefent cafe which did > not occur iti that) is a cafe in, point as to 
the general queftion of a payment under an arreft being protected 
by the ftatute. That decision too is ftrengthened by and in a 
confiderable degret?*, founded upon a determination of JLord Lough- 
borough at Nifi Prius , which I learn from, my Brother Heath was 
confirmed in this Court. * I find from fome notes I have procured 
of what was find by. the Court a % Nifi Prius, that a writ in that 
cafe had, beenXued .out, but whether the party was arrefted I do 
not know. t V I fuppofq ho was. I am ( fenfible of the weight of 
thefe authorities and of the refp^Ct that is, due to them, though 
there are diftengoiffiing circumftances in the prefent cafe, but if rt 
was extend ,tho aCt fo for as is done in thofe cafes I do 

nat j^ow, what,:diftinSion ,is to be relied on ; I feel myfelf there- 
fore under the r>ec«ffity>of inquiring into the foundation^ thofe 
decifions. , I do it, with .the, ujrnOft. diftruft of my own judg- 
ment but i( Ijfind«0,eUvbignHy in the aCt, aftd thinfc^however 
erronepufly) , that the a<ft ;bas *no& been expounded %kwc©n-~ 
tradi^ed, Ijfcci it my duly to adhere to* -^jj^anhority of the 

ftatute,,,, 

* 

4 

VoC.lt 
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CASE& TERM’ 

Before the paffing of this »& 1 take the I»W to have heco - 
clearly fettled, and fo the ad itfelf fuppofes, that $rheu an ad of ' 
bankruptcy had been committed aod k coramifllon iffued 1ft "eon* 
fequcnce of k, the property of the bankrupt was by relation fo 
vefted in the affignees, that any dilpofiMoft of it by the bankrupt 
after the ad of bankruptcy was void as' agairift the creditors,* 
however fairly fuch difpqfition was made, and without any regard 
to its befng a voluntary or corn pul fory payment. ' PsytOeo ts to a 
bankrupt Hand upon a very different footing ; and With reafon. 
Even after notice of the ad of bankruptcy die payment may be 
good if made under legal computfion, for an ad of bankruptcy is 
no defence againft the adion of the perfon who commits it un- 
-lefs a com million is taken out again ft him, and it is not the fault 
of the bankrupt's debtor if the delay of the creditors in fuing out 
the commfffion deprives him of his defence ; he ought not to in- 
creafe the fund by paying his debt twice over. But compulfton 
againft the bankrupt, however it may operate in preceding pay* 
meats before the ad of bankruptcy while the property is in the 
bankrupt himfelf (and which it does by excluding the imputation 
of fraud) can have no effed in prote&ing payments after the ad 
of bankruptcy. The bankrupt himfelf does not fuffer by the 
compulfton, and the compelling creditor has only to refufe what 
he ought not to have 1 taken, and come in for bis lhare in com- 
mon with the other creditors. 'The queftion therefore muft turn 
upon the operation of the ftatote, and we arq btfly to lee whether 
the payment On which the prefent queftion arifes is there de- 
feribed. The recital of the ftatute is not immaterial, it (iates the 
frequent commiflion of fecret ads of bankruptcy unknown to 
creditors and Others With whom the bankrupts have dealings in 
trade, and' their continuing afterwards tb appear pubKckly and 
carry Cm their trade 'and' dealing 1 by buying add felling, drawing, 
accepting and negotiating bills, and paying and receiving money 
on account thereof in' the* ufual way of trade, and in the fame 
open and ‘public manner ad if they were foivtnt perfbos. *; It then 
recUesthe discouragement to tfadc and prejudice tO credit, frotn 
permitting payments toftxedefetted in the cafcs end wider the 
circumftatices above- mentioned, and ehajastfck fcO-perfon who is 
r * or &«U be really afed hud fide a ’creditor of any barfbrupt .for or 
its refpea of gbc^ really and baud fi^e Ibid to fricb bankrupt, or 
for hr any bill or biUy of. exchange reallyand baud 

fide drawn, negotiated or accepted by fuch bankrupt in the ufual 


4°4 

i8or. 

Cox 

v. 

Mokcav. 
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end ordimpy ctnirfe of trade, and dealing, fliall be liable to refund f8oi. 
or <r«PMT*P tJN aflftgnee or affignees of fuch bankrupt eftate, any 
roonqy whfeh; before, the fuin^* forth fuch coxnmiflion was really ‘ 

<an and in f< th© pjual and ordinary coucfe of trade and 
dealing f^py^by fuc^ perfop of any fuch bankrupt before fuch 
tin>* a$ N the perfeij^eiving the fame (hall know, mnderftjnd or 
hava .nojic© $at hi; » {spcoycne a Jjknkrupt, and that he is in infol- 
ven^ cireumftajices, p J^e nature, of the debt in the cafe before the 
Court M npt denied, tq^e this ftatute defcribes, but is the 

mod© of payment fuch finite requires ? The debt has been 

really paid* ., It Rated (and fi> we muft tajce the fad to be, 
though 4 think, the, cireumijances would have warranted a con- 
trary conclufion) to have been paid without the Defendant's know- 
ledge of bankruptcy or infolvency j but that is not all that the 
ftatute requires. It is further required, to be the ufuaj and ordin- 
ary courfe of trade and dealing, and on thofe words the queftion, 
or at iealk my difficulty arifes. I hay© eodeayoqred, jo obtain an 
account of the two authorities wherein, a payment under an arreft* 
has been held to be protected, and tq my great difappointment 
I find little or no argument applied to the very important words 
I have laft alluded to, but a good deal tq a cirqamftance nn which 
the ftatute is totally filent* namely, ^©ppapulkve payment, which 
was undoubtedly bad before the a#. . • ,the cafe at Ntf J>rius the 
^queftion is confjdered as a queftion of notice of insolvency, and 
what is prefumptive # evidence of filch notice^ or qf collufive pay- 
ments and preferences. It is /aid, that a knowledge of the debtor's 
being poor or in failing circumftanccs would not* vitiate the 
payment, and that compulfive payments were meant by the ad to 
be proteftedw They areprote&ed before the aft of bankruptcy, but 
the Aft of parliament f. tbiqk hfs no view whatever to compulfive 
payment! cither, before or .Aibfequent to, the aft of bankruptcy. 

The argument t of the pqurt of $x$k«qutr, though expreffing great 
doubt# Oh tbS fubjfft/difpofea qf the language of the aft qn 
which the <pieftion*wfes,iq » way that would fell ve ©very difficulty 
in every cafe,- inputs, jhe^ktwt M once. It is feid to be^afy tp 
afccitain what, is* a copt^ied • in the courfe, of* trade, and 
therefore fthe deftftqn^I^rfaw, apd JBW eppr©v©d bqt as to 

payments%i,thq^ ’4 fnwfe liftideaUngr* 

it fe.dbid^Oubk diffid^Jtito AiwUhi line. Then^ti innacurate 

definition, of fych^iymm'<fum¥ * Mliqs ^ in argu- 

ment 
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1801. went by the counfcl is cootfoverted,and ; we hear 'no wore of thOfe 
words of of any conftrudion of therti{ : they are inf tfffed ^expunged 
v. X from the ftatute, and what follows* amounts only to this, that the 
Mok»in. cirCumltance of an arreft cad ofily bib ufed as evidence' to be left to 
a jury, of notice of infoWency, and that- if not evidence of fuch 
notice it is nothing but diligence to get' pay tnfent, a means to 
quicken the payment which .ought not to defeat Ifc^and that it is 
fufficient that there is no improper motive on either 'fide. As to 
the difficulty of defining what are payments iri the ufual and 
ordinary courfe of trade and dealing, without feeling.’ much of 
that difficulty it may be fufficient for me to &y, T that it is ndc 
neceflary in deciding one cafe upon an Ad of -Parliament’ to .decide 
all the cafes that may poffihly happen, ohd tfiat if in the cafe bcloro 
us, we can fay, that the payment was not in the ufual .and ordi- 
nary courfe bf trade and dealing, we have no occafion to go 
further I have no difficulty in faying, that I admit that diligence 
in procuring payment of a debt ufed in the common au3 ordinary 
* way would riot of rtfelf defeat a payment ; I have- as little difficulty 
in faying, that it is no part of the purview of the ad to afford par- 
ticular protection to diligence or adivity in recovering debts ; on 
the contrary the intention is nfcnifeftly to proted only thole who 
are deluded by fpecioua appearances of folvency and credit ; and 
'though it be.true that, improper motives or knowledge of infol- 
vency may vitiate payments otherwife good, yet purity of mo- 
tives alone, without the concurrence of the oijber circumftances re- 
quired by the ftatute will not give validity to luch payments made 
after the ad of bankruptcy. The intention of the ad is not 
generally to authorife creditors to retain what they had received 
without knowledge of infolvency : it is to place creditors of a 
partictilkr dtfeription, and under particular circumflances, in a 
better foliation than the general mais of creditors. That being the 
objed of * the ad, it wars neceflary in order to prevent litigation 
and the extenfion of the ad to perrons’ not intended to receive the 
benefit of this preference, to deferibe with precifion the condition 
’ of thofe who were to have the preference ; the legiflature have 
done it with guarded attention* by 1 ufing as definite and re- 
ft ridive language as coyld well be found to anfwer that purpofe. 
To prevent the effed of any ambiguity in the meaning of the 
word “ ufual” they add the word “ ordinary”. The payment 
muft not Only be in that cqurfe of trade and deajjng which is 

ufual, 
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ufual, but it mu, ft be that which is in the ordinary ufe. The pro- 
priety of confining the ad to its declared objeds is diftindly 
ftated by f Lord Kenyw* in the cafe of Brddlyv. Clarke , 5 Term 
Rep. He fays “ The legiflature have chofen to ufe particular 
word? and to confine the remedy to particular cafes. The ftatute 
only extends to two cafes of which this is neither. Whethear or 
not it would have been wife to have emended this provifion to all 
cafes I will not prefume to determine, though I cannot refrain from 
obferving, that had that becih the cafe all the property of a bankrupt 
might be conveyed to one creditor to the exclufion of the reft. 
In determining on this Ad of Parliament it is fufficient to fay, that 
this cafe isynot within the words, nor, as far as I can colled, the 
intention of the ad; though had it clearly and indifputably ap- 
peared to have come within the- meaning of the ad, I fhould have 
been inclined to have extended it to this cafe.” The cafe of 
Vernon and Ball (if cafes were neceffary) appears to me a ftrong 
authority that the ad ought not to be extended in conftrudion. 
If it be faid that that cafe applies only to the nature of the debt 
which was held to be turned into a loan, I anfwer that the words 
of that part of the claufe which defcribes the natur.e of the debt as 
to the courfe of trade ate exadly the fame with thofe which relate 
to the mode of payment ; the debt there having been alfo con- 
traded as described in the ad, the decifioa may properly refer to 
the mode of payment; ljut whether it does or not the cafe proves 
that the ad ceafes to operate when circumftances not referable to a 
trading are introduced. As a remedial ad I am ready to give it 
every extenfion, by conftrudion, that remedial ads are entitled to; 
but no principle applying to tl\e conftrudion of remedial ads au- 
thorifes the extenfion of them contrary to the intention of the 
Legflature. It may alfo be remarked, that all the other bank- 
rupt laws are remedial ; that this particular ad trenches upon the 
great leading principle of the bankrupt laws, that of fecuring the pro- 
perty for equal diftribution, by giving a preference to a particular 
clafs of creditors ; and therefore is not peculiarly entitled to have 
its operation extended by conftrudion. It is time to refart to the 
fads of the cafe ind fee how far*they anfwer the defctiptipn con- 
tained iii the a&? v : ^hea W' bankrupt "had been pnbftckly and 
openly carrying on his bufinefs #e ndWhere learn, w-c havc^-no ad 
of trading ftated, but the acceptance of the bill aft a partner 
tilth anothe^tfoni ; -Afte^hatW^ : weft#^.'|^-gp«togaol 
Vol.II. 5 N and 
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and lies there near four months. After that ad of bankruptcy it 
is not in evidence that he ever appeared publickly and carried on 
his trade and dealing in the ufual way of trade, and in the fame 
open and public manner as if he was a folvent perfon, all which 
circumftances are by the preamble fuppofed to attach themfelves 
to tfie fituation of the bankrupt, whofe payments were meant to be 
ratified by this ad; on the contrary, he was arrefted by the De- 
fendant within a week after his difcharge, having according to his 
own account gone off to Pofjjfmoutb in the meantime. Was the 
Defendant deluded by any fpecious appearances of folvency at the 
time of the payment ? He had fued out an original againft the two 
partners very foon after the bankrupt went to prifop. y The other 
partner was gone out of the kingdom. The Defendant could not 
be found by the officer; an alias became neceffary ; he is met with 
accidentally, not having been found at his own houfe, and arrefted ; 
to deliver himfelf from that arreft he makes the payment. Can 
we fay this is a payment made by a perfon carrying on his bufinefs 
as a folvent man, in an open and public manner, or which Comes 
more diredly to the enadment of the ftatute. Was this a payment 
in the ufual and ordinary courfe of trade and dealing ? Are ffieriffs’ 
bailiffs the perfons who tranfad tlie affairs of merchants and 
traders in the ordinary courfe of trade and dealing ? If this will do 
where are we to flop ? This is a cafe where payment has been made 
under an arreft, but why ftop there? Will not the argument go 
equally to proted payments after fuing out ’execution ? If indeed 
the fheriff feizes and fells the effeds, that may not be confidered as 
a payment by the party, but I can find no difference between the 
prefent cafe, and' cafes where the bankrupt pays the money to pre- 
vent the feizure, or to redeem the gopjjfs after feizure, or even to 
redeem his perfon after he is taken upon the ca.fa.: and payments 
under all thefe circumftances we are defired to confider* as made 
under appearances of perfed folvency on the part of the bankrupt, 
and in the ordinary courfe of trade. I feel the weight of the au- 
thorities againft the opinion I am delivering, and 1 am fully aware 
of the propriety of adhering to, former decifions, and the mifehief 
of lightly departing from them, but I am in feme degree relieved 
from their preffure by thefe confederations, that the attainment of 
certainty is the chief reafon for fubmitting to the authority of fuch 
determinations as are not perfedly fatisfadory in refped of the 
arguments on which they were founded, and that in my view of 

4 the 
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die cafe beforeus, certaintywill be better attained by bringing 
back our attention to the language and meaning of the Ad of 
Parliament which is to be the rtd#bf our condud, than by follow- 
ing the determinations ; to what uncertainty they lead we have an 
inftance in the late attempt in the Court of Kings Bench, to bring 
payments to carriers for the carriage oC^oods within the protedion 
of the ftatute, which 1 can only attribute to the great latitude of 
conftrudion ufed in the former cafes. On thefe grounds I feel 
myfelf bound to give my opinion, $iat the payment in queftion is 
not fupported by 19 Geo. 2., and that the Plaintiffs the affignees are 
entitled to recover. 

Rooke ^5-In this cafe, a bill drawn bona Jid: and in the 
ordinary courfe of tradfe has been paid after an ad of bankruptcy, 
immediately upon the bankrupt’s being arrefted, and neither the 
creditor nor any one concerned for him knew that the bankrupt 
had committed an ad of bankruptcy or was in infolvent circum- 
ftances. The queftion is, whether this payment being immediate- 
ly upon an arreft is a payment in the ordinary courfe of dealing? 
or whether being a payment by legal compulfion, it is not out of 
fuch ordinary courfe ? In deciding this queftion I think I ought to 
look to the effed of ufing legal diligence in other cafes refpeding 
bankruptcy, and to fee in what light courts of law have confidered 
it. The ftatute 1 Jac. 1. c. 15. J. 14. provides “ that <no debtor of 
a bankrupt be hereby endangered for the payment of His debt 
truly and bond fide tb any bankrupt before fuch time as he fhall 
underftand or know that he is become bankrupt.” The ftrid con- 
ftrudion of this* ftatute would be, that if he did underftand or 
know it, his payment fhould be endangered : but courts of law 
have held, that if a creditOf has notice of a bankruptcy and pays 
under legal coercion He ftiall be protected. See 3 Keble 2 31. 
Freeman ‘349. S. C. 2 Term Rep . 479. Here then a payment by 
legal compulfion is fupported, even againft the obvious conftrudion 
of the ftatute, and hence I conclude, that in cafes of bankruptcy 
payments by compulfion of law are favoured and protected. The 
words of the ftatute 19 Geo. 2. are very different from thofe of 
1 Jac. 1.; but they do not e^prefsly avoid payment by legal 
coercion, nor exclude them from protedion: and ifexclqded, they 
mu ft be excluded by implication only ; and fucli impiicatiefh if ap-' 
plied to the whole claufe on which this queftion arifes will go a 
great way indeed to invalidate bond fide payments to honeft cre- 
ditors. The ftatute 19 Gt . 2. fo far as refpeds bills, requires that 
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they be drawn, negotiated, or accepted really and bondjidty and 
in the ufual and ordinary courfe pf trade and dealing. Now if an 
arreft fo far changes the ordinary courfe of trade and dealing as to 
affed the payment of a bill, it will equally affed the drawing} the 
negotiating, or the accepting it. The confequence will be, that if 
a debtor having committed a fecret ad of bankruptcy is arrefted 
and gives or accepts a bill payable at a future day, and adually 
pays it, and then a commiffion iffues, the aflignees may recover 
back the money. This will b&a very dangerous conftrudion and 
■will render all tranfadions under arreft very precarious. It has 
been luggefted, that payment under arreft is not to be favoured, 
becaufe the arreft is a circumftance which ffi’ould raifp 'a fulpicion 
of infolvency. If fo, by the fame reafomng, payment under a 
threat of arreft will be equally fufpicious; for whether a man 
pays before the bailiff arrefts him or after, if he pays under the 
terror of a gaol he pays under compulfion j and the compulfton in 
either cafe may with equal reafon raife a fufpicion of infolvency. 
If a threat to arreft does not alter the nature of a payment and 
take it out of the ordinary courfe of dealing (and it has not been 


contended in argument that it does) it will be difficult to affign 
any found reafon why an adual arreft fhould do fo. There are 
ftages in the proceedings between the threat and the adual arreft 
which are as much out of the ordinary courfe of dealing as the 
arreft itfelf ; and what line (hall we dr^w by our difcretionary 
conftrudion where the Legiflature has dra/vn none? Shall we 
enquire, Is the writ purcbafed ? Is it delivered to the bailiff? Is the 
bailiff in the houfe ? Has he feized the debtor ? 05, Is he only in the 
ad of doing it ? When is it that thf ordinary courfe ceafes and the 
extraordinary begins ? As the words “ jifual and ordinary courfe of 
trade and dealing” do not neceffarily delude tranfadions either by 
menace or by compulfion of legal procefs, I am not difpofed to 
extend them to either cafe ; they are general words aud they may 
be intended to apply to the cafe of undue preference : fur a man 


may be difpofed to pay a debt really and bondfde due from a 
defire to favour a particular creditor, and may go out of the ordinary 
courfe of trade and dealing to do fo. Payments under legal com- 
pulfion having been favourably confidered by our Courts in the con- 
ftrudioti of 1 Jac. 1. I think they ought to be a$ favourably con- 
sidered in the conftrudion of 19 Geo. 2. which is in pari materia. 
Legal coercion is a courfe which the law allo ws, and iurely if we at- 
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4 tend to the literal conftruftion of the ftatute, it is neither unufual 
nor extraordinary nor out of the ordinary courfe of dealing for a 
creditor to be driven to arreft his debtor, or to ufe legal diligence in 
order to procure payment. The taking out legal procefs does not 
depend fo much on the reu! credit of the debtor as on the patience 
or impatience of the creditor. If a creditor is obliged to call'thrce 
or four tirnes on a debtor before he can obtain payment it may 
awaken fufpicion. If a patient creditor does this and receives pay- 
ment, he is protected. Shall we j^y that if a harfh creditor calls 
once, and then arrefts and is paid, he Ihall refund ? Shall we con- 
fider his feverity as a proof of his debtor’s infolvency ? The ftatute 
•has given%sjne pofitive criterion, viz. knowledge . of the bank- 
ruptcy or infolvency 5 and has alfo required that the tranfa&ion 
fhall be in the ordinary courfe of trade and dealing; but as it has not 
defined what that ordinary courfe muft be, the courts of law muft, 
as cafes arife, declare what is within the ordinary courfe and what 
is riot. I have now given my reafon, why upon general* prin- 
ciples I think that arreft or legal diligence is “not within the re-* 
ftri&ion of the ftatute : but if it were a doubtful point how the 
ftatute ftiould be conftrued, I muft confider myfelf as bound by 
the conftru&icn it has already received in two Courts in Wcjl - 
mivflcr-hall. The cafe of The AJfignees of joiics v. Lingard was 
tried before Lord Loughborough, and afterwards wag heard in this 
Court on a morion for a new trial. There the creditor brought 
an officer with the writ into the (hop, and then the debt was 
paid, and the payment was held to be good. The cafe of Holmes 
v. Wennington was decided cn folemn argument in the Court of 
Exchequer. Thefe cafes have been cited in the Court of Khig's 
Bench , in ,the cafe of Bradley v. Clarke . Pafch. 1793. 5 Term 

Rep. 200. and no doubt was hinted in that court as to the pro- 
priety of the decifious ; yet Lord Kenyon particularly notes, how 
right it is to adhere to ‘the words of the ftatute. We are alfo in- 
formed, that the late Mr. Juflice Ruller ruled the fame point on 
the Northern Circuit, and that no application was made for a new 
trial. For thefe reafqiis I think, the verdict fliould be entered for 
•the Defendant. ,• 

Heath J.— iPhe queftion is whether a payment # to a tradef- 
man who has committed a fecret aft of bankruptcy, to*a creditor 
who has arrefted him, and who has no knowledge of the a<ft of 
bankruptcy or of the infolvency of<his debtor, be good within the 
ftatute of 19 Geo, 2, ? 
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Before that ftatute, it Was the policy of the bankrupt laws in all 
cafes to deprive the bankrupt, by relation to his ad of bankruptcy, 
of the power of difpofing pf his effeds. 'In order to avoid the in- 
conveniencies arifing from too rigid an obfer vance 'of this princi- 
ple, the ad in queftipn was made. It has always been confidered 
as a remedial ftatute, and as fuch is entitled to a liberal conftruc- 
tion. In order to give validity to the payment of a bill of ex- 
change, it mud be drawn and the money received in the ordinary 
courfe of trade. In my apprehenfion this bill had both requifites. 
Of the confideration of the bill there is no queftion. The bill 
was due before it was paid, and it was not ofiiciouily paid by the 
bankrupt. The objedion is, that the payment was :atde under 
the terror of an arreft. If the bill had been paid before it became 


due, or if the bankrupt had folicited the Defendant to receive the 
money, thofe circumftances would have vitiated the tranfadion, 
and would have brought the cafe within the ftatute. It is object- 
ed that the payment is under an arreft. If this were to be the 
ground of the decifion it would introduce great uncertainty. For 
if an arreft will vitiate a payment, why not a menace, and if a 
menace, why not a promife of fome collateral advantage. There 
are two principles on which I (hall found my judgment. The firft is 
the general policy of the law, that the ufmg of iegal diligence is 
always favoured and £hail never turn to the difadvantage of the 
creditor. The maxim vigilantibus tt non dor mkntibus fuccurrunt 
jura is one of thofe that we learn on our ea*rlieft attendance in 
IVeJlminJler Hall, The fecond principle is, that this ftatute (hall receive 
a conftrudion agreeable to the general policy of thfi bankrupt laws, 
namely, that it (hall not be in the pftwer of the bankrupt, to dif> 
pofe of his effeds after his bankruptcy in fuch a way as to give a 
preference to a favourite creditor. Now if payment under an ar- 
reft, though otherwife in a due courfe of trade, were to be held bad, 
the confequencc might be, that if in the lame day, or at the fame 
inftant, two creditors Ihould apply for payment of their relpedivc 
demands, the bankrupt might make a good voluntary payment to 
one creditor, and refuta, payment to the other till there had been 
fome menace or adual arreft made to vitiate the payment. I can 
fee no inconvenience from this conftrudion. If it, be laid, that 
the creditors under an arreft might fweep away all the effeds of 
the bankrupt; fo may the favoured creditor, under a voluntary 
payment; and the latter mifehief is the moft; to be apprehended. 
1 herefore I am of opinion, as. well upon the general policy of 
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the law that favours the legal diligence of creditors, as on the 
particular policy of the bankrupt laws, that this is a good payment 
and protected by the ftatute of 19 Geo. 2. If the cafe were 
doubtful, the decifions ought to put an end to the controverfy. I 
allude to the cafes of Calvert and Lingard in this Court, and of 
Holms v. Wennington. I cannot pafs over in filence the opinion 
and decifton of the late Mr. Juftice Buller, whofe judgment will 
always have the greateft weight with me. The queftion is whe- 
ther this be a doubtful cafe ? A cafe may not be the lefs doubtful 
becaufe I entertain no doubt on the fubjed; but that is doubtful 
concerning which learned men differ. For thefe reafons I am of 
opinion, that the Plaifttiff is not entitled to recover, and that a ver- 
did fhould be entered for the Defendant. 

Verdid to bc^ entered for the Defendant. 
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Hill Gent, one, &c. v. Halford and Another; April * 9 th.* 

in Error. 


terror from a judgment of the Court of King’ s' Ben cl? in an 
adion by the payee againft the maker of a promiffory note. 
The firft count of the declaration dated that, “ the Plaintiff in 
error made and figried his certain note in writing, commonly call- 
ed a promiffory note bearing date &c. and thereby promifed to 
pay to the Defendants in error by the names and defeription of 
&c. the fum of 190/., on the fale or produce, immediately when 
fold, of the White Hart , St. Albans , Herts, and the goods, &c. 
(meaning a certain meffuage or d welling- houfe called the White 
Hart , fituate at St. Albans , in the county of Herts , and certain 


A note pro- 
mifingto pay 
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goods being therein) value received, and then and there delivered Ihough^b* 
the faid note to the Defendants in error after alleging the liabi- 
lity of the Plaintiff in error to gay, and hisfromife as uftial, tfye de- adion coot- 
claration averred, “ that afterwards and before the exhibition of Kw/Th!* 


the bill of them the Defendants in error, to .wit on, &<* at, &c. the j^/were 
faid meffuage or dwelling-houfe called the White Hart , and the * r ° w * 
goods in the faid note fpecified were fold, whereby the faid fum 
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iSou of money in the faid note fpecified became and was forthwith 
and immediately due and payable according to the form and effect 
TT **'' of the faid note, whereof the Plaintiff in error then and there had 
notice.” There were other fpecial counts, and alfo the common 
money counts and conclnfioft. On this declaration judgment 
' having gone by default, a writ of inquiry was executed, and the 
Defendants in error recovered general damages. 

The caufes now afligned for error were, M that by the record 
aforefaid it appears, that damages have been affeffed for and ad- 
judged to the Defendants in error, upon the whole of their faid 
declaration generally ; whereas it appears in and by the record 
aforefaid, that the firft count of the faid declaration wjm and is in- 
fufficient in law, and that no damages could or ought by law to 
have been affeffed or adjudged to the faid Defendants in error in 
refpedt thereof, or of the fuppofed promife and undertaking therein 
mentioned.” 

Lpwcs for the Plaintiffs in error contended, that the note on 
• which the firft count of the declaration was founded could not be 
fuftained as a promiffory note, inaf/nuch as the payment thereof 
was made to depend upon a contingency which might never hap- 
pen, viz. the fale of the White Hart Inn , the title to which might 
be fo bad, that no purchafer would be found. He cited Dawkcs 
v. Lord Dcloraine , 2 HI. 782. 3 Wilf. 207. S. C. and Carlos v. 
Fa n court , 5 Term Rep. 482. 

Wig ley contra. In thofe cafes in which it has been difcufled 
whether a note payable upon a contingency were a promiffory 
note within the ftatute, the queftion has principally turned upon 
the point whether the note in queftion were negotiable or net; 
the neceflity of which may perhaps be doubtful. With refped to 
Carlos v. Fancourt. it appears, that in th^t cafe there were other 
objections to the Plaintiff’s recovery; for though the note was 
made payable u out of the Defendant’s money which fhould arife 
from his reverfion of 4 3/. when fold,” it was not, as in this cafe, 
averred that the reverfion had been fold ; and that circumftance 
was obferved upon by Mr. Juftice Grofc in his judgment. If ever 
there was a note deposing upon $ contingency, it was that which 
in the cafe of Andrews v. Franklin^ j Str. 24. was field to be a 
j;ood note.* There the contingency was, after a certain fhtp fhould 
be paid off; now if it were a private {hip no wages coujd have been 
earned unlefs the fhip arrived ; and if it were a public fhtp the 

• vC 

ji .5 ••■wage* 
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« * 

wages might have been loll by defertion. In Evans y, Under - 1801. 

wood, , 1 Wilf, 262.' a note payajbtyupon the like contingency to 
the former was held good: and in Julian v. Shobrook , 2 Witf. 9. halTord. 
the Defendant having accepted a bill payable when in calh for the 
cargo of the Chip Thetis was held liable on the bill notwithfland- 
ing a njotion in art-eft of judgment on the ground of its being a 
conditional acceptahce. Now if there be any fimilarity 'between 
the fituation of parties to bills of ‘Exchange and promiffory notes, 
it is between" the fituation of the aqeeptor of a bill of exchange and 
the maker of a promiffory hotel" With refped to Da 'wkes*\. Lord 
Deloraine , that was the cafe of a hill of exchange pa) able out of 
a particulai fund, whereas the note in the prefent cafe is not pay- 
able out of a particular fund, but only at a particular time, which 
time is alleged in the declaration to have arrived. Suppofing 
however, that tj^s note is not negotiable, yet it feems from the 
words of 3 4 Anti, c . 9 1. that an a&ion may be maintained 

upon it, for the former part of the feftion enafts, that where, 
promiffory notes are made payable to any perfon or perils, his 
or theife order, or unto bearer, the fums mentioned in fucli notes 
{hall M payable to fuch perfon or perfons, without any reference 
to their negotiability : but the enfuing part of the *fame fe&ion 
only makes them affignable or indorfable ovef* when drawn to ^py 
perfon or perfons, his, her, or their order. If therefore negotiability 
be of the effence of a hote, and the words of the ftatute are to be 
conftrued ftri&ly, no man can declare upon a note whicti is not 
made payable* to order. But it has been decided in Burshtll v. 

Slocock, 2 Ld. that a promiffory note payable to A. B 

without adding either order or bearer, is a good note within the 
ftatute ; and that cafe has lince been recognized in Smith Kendall \ 

6 Term Rep . 123. In this cafe the note in queftion was drawn for 
value received on a promife to pay when the premifes at St. Albans 
ihould be fold, and there is an averment in the declaration that the 
premifes have been fold, ( ,, 

The Court ( abfente Lord Eldon Ch. J.) were clearly -of opi- 
nion, that the note in queftion Could not be declared upon as a 
promiffory note within the ftatut.e, 

- Judgment reverfed. 
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CASES IN EASTER TERM 


Salkeld Cent. IShej Sec, v. Lands. 

v-r-'iiE Defendant in this cafe having been arrefte;A by proce‘fs«ut 
A of the Ki^s liencby piiVe a warrant of attorney to cornels 
•judgment; on that judgment the prefent a,«R*on wa6 com- 
menced, and the Defendant holderi'to bail. A rule Nift having 
been obtained for difeharging him on entering a common appear- 
ance, ■ • ■— -’M 


‘Marshall Serjt. ihewed cipfe and .contended, that the Defen dant 
was well holder) to bail; : inafmueh ' af no bait had everbeen given 
on the former aired, and therefore the rule that hail^could i)ot he 
taken in infinitum did not apply here. •„ He cited Kendall yfCarey Y 
2 Bl. 76S.; where a Defendant baving given bail in ^ «t^;-dppn a 
judgment in the King s Bench , and “afterwards^pkienrtAbail in 
this Court in an action of debt upon the fame jud^Ht,- this 
- Court Jjgfufed to difeharge him, Gould- J. faying, M the ^ealbh Of 
this pflRHce is bccaufe there has never been bail given in this 
Court.'” ' 

CWM/Serjt. contra infilled, that this was within the nne that 
no man (houtd be twice holden to bail for the fame caufe of adion, 

. • fr -fc- 

and that the cuftody Was the fame as in the former a r reft. 

Ube Court ‘fcoiififti ng of Heath, Rooke, and ChXmbre Js.) 
were of. opinion, that the giving a warrant of attorney to confefs 

W* c 

judgment was tantamount to giving bail in the firft adion, and 
that tfe Defendant in this cafe, if held to bail again, would fuffer 
precifely the fame vexation as in the common cafes to which the 
rule was allowed to extend. . * 

Rule abfolute. 


May 41b. 


Robinson Ty.BuNMORE. 


^ssvmpsit.- 'The declaration ftate^that in confideritton that 
the Plaintiff, at the fpecial inftance and requeft of the Defen- 
dant, would deliver to the Defendant divers goods and chattels 
(fpecifying them) to be taken care df^, and fafdy arwJ lfecurely car- 
ried and conveyed : ^^e^Defendatit-ilh. and by a ceftaih cart of 
Defendant from A. t^JpandThefe at B, to be fafely and 

fectirely delivered to .one ■$' ' 5 > ''ffa ; ' ^606; -atridf; reward to the 


If^. fcnfl 
goods by.fi. 
who fays “ f 
will warrant 
tfuy (hil! go 
fa fr 9 ” fi. u 
liable for any 
ftif- 

tainfd by the 
goods, not- 
wicMhnding 
A fend Ofigjk 
of his .. 

fervams iii % cert to look after them. 
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Defendant in that behalf, the Defendant undertook and prun'd fed' to 
take care of the faid goods apd chattels, and fafely and fecurely to 
carry and convey the fame in and by his faid car| from to B. 
and there to wit, at B. fafely, and fecurely to deliver the fame to 
the faid J-S.; that the Plaintiff did afterwards deliver the faid 
goods and chattels to the Defendant, to be carried, conveyed, and 
delivered as aforefiid. And thaffalthooghthe Defendant had and 
received the faid goods for the --'purpofe aforefiid, 

yet he did not take care of thef3hid : ' goods aa&4j|tettel8, or fafely 
and fecyrely carry or by "’Kis ’• faid cart or, 

otherwife from -4. to B- y nor there to wit, at B. fafely and fecurely 
deliver the la,ae to the faid y* S,i^t,on the contrary fo care-' 
lefsly condu||ed himfclf in |hd about the carriage and conveyance 
of the faid goods and chatt-els,^|jhat a great part of them, to wit, 
»&c, through his negligence ■y^B^|etted and damaged. 

The Defendant pleaded N<maffumfcfit. 

Thej^^ coming on to be tried before Lord Eldon Ch. J at 
the Wcjtnunjfcr Sittings after laft Hilary Term, it appeared in evi- 
dence, that the Plaintiff who was an upholfterer, having occafion 
to fend fime furniture into the country* agreed with one Groves 
a carman, to take the fame for ten guineas, exclufive of tolls; 
that Groves ^'kin^^4tftartce 'tob;:great, .. offered the Defendant 
who alfo kept a cart and horfe, therefufal of the job, who agreed 
to undertake it apd gave half-a-guinea by way of gratuity ; 

that the Plaintiff having acceded to the Defendant’s offer to go in- 
fte.ad of Groves t the Defendant brought his cart to the Plaintiff’s 
houfe, where the *gooda yrere v loaded in the prefence of the 
Plaintiff himfelf, and with |jle affiflance of two of the PlaioiffPs 
ferylhtsj that the Plai^tf’||having obferved that the tarpaulin 
which -the' /Defenda^ln^l^'' brought' for the purpofe of co- 
vering the cart was too fen all, the Defendant Did, “ I ha ve 
plenty of fucks, and fi vfrill warra'nt the goods (hall go fafe.” 
On account of the Defendant being, a ftranger to the Plaintiff, 
the latter .LenV'0i^;’;b»^jsipvith porters with the carf,> who. would 
otherwife |ia^e 4 gpne by the ftage ;* that this porter in the courfe 
of the journey paid; a .perfon for patching the goods one night ; 
and that the gbbds of |&ejp^ 

rain. , A verdid waa found fbr the 

direction, with liberty fer ^tbe j>cfend«at m ^ tnoye^liat the verdid 
might be fetafide and a non*fob?<M*tered, 

Accordingly 



Rcbinson 

*u. 

Dunmcks. 




ROB.tfiON 

Dwnmokf. 
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Accordingly Williams Serjt. having obtained a rule Niji for that 
purppfe, was this day called upon by the Court to fupport the 
rule. It does not appear from the evidence that the Defendant 
ever had fuch pdfTeflian of the Plaintiff's goods as to render him 
liable in the character of a common carrier.* On the contrary it 
is dear from the Plaintiff having fent his porter to accompany 
the cart, that he never relinquish .his control over 

the goods i and' the the loadtog having been 

made at? hts chU # infpe&ion, and of the porter 

the journey ftrongly cor- 
iif& , Wie l ’ao bailment: the De- 


having paid j ^ 

rjgborate that flfea/ 'Wwk -- -- 

K< fondant cOhld neither fi*Ve jSfetaffteff trdfiafs or i$c«c rJ It was 
a mere contract betWeen ’tfie'WtatiSf oft Defendifit^th'at the 


ou&iet W hrt^t^fcWe for 
dale^rongly re- 


former fliould hire and (he fatter 

the conveyance of the f . , f , v , 

fembles that of 7 %e JEafi tnmP 9 KmSim v. Pullpn, t $fr. 690 

* *1 0 * ** 

where the Company having bm tgbt^an a&ion agamft^a lighter- 

• id. /jMMhJ* d. M aL M *W»J*«*M 4T4 


man ‘ it appeared, that ts fooii as the goods were pffHW'foe 
lighter, an officer of the company went on board, and put the 
company’s locks on the, hatches : and Lord Raymond Ch. J. held 
that the goods were not tfcf be confidcred as ever having been in 
the pofleffion of the lighterman, but In the poffdfion of the com- 
pany’ s fervant who had hired the lighter fofoHfe^himfeltt There 
are many cafes in which perfbns having a ' touch' ' gfedtdr control 
over goods than the Defendant 4 had/ slit yet not cdhfidered as 
having the poffeflion : fuch are the cafes fef a butler Who hath the 
charge of his matter's plate, and tlie '&ephqrd who hath the 
^charge of his matter’s lheep, 1 ff. ft C t jfo 6 . c. 43 . * It is true that 
'In tlfe prefentcafe the Defendant madc^f^pf the expreflion, foat 
he would warrant that the goods foppj^ .g 0 Rafis'. But under all 
the circumftancd, it may be argued, .tbit |f^vas not bis intention 
by that expreffion to do any tiling more than enforce bis dWn 
•opinion. Admitting however, that theory have decided that 
point againft the Defendant, yet no advantage- cag be, ok to , of the 
warranty, in the pmfept^&ioo, fince thy ayenaent ihatybic/goods 
were delivered to foe Defendant has not f^tt^^ifofouldally 
proved. * 

ttEATft J. {(tapping, Vaughan Serjt. for the Piaifitiff. )— The 
Defendant in this esfffjtt- 'tfoUij charged as;*ebni9ipb’ (carrier : foe is 
<& 3 tr$ed on a fpetaal undeftaking (j and^the j if have found on 
good grounds that the undeftahWlSatali foe declaration wa% 
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made by the Defendant. They have decided upon confidering 

the whole tranfadlion, that the words ufed by the Defendant 

• 

amounted to a warranty ; and we cannot fay that they have done 
wrong. It is quite immaterial to this cafe whether the Defendant 
had a fpecial property, or any property whatever in the goods ; 
or whether he could have maintained an adtion of trefparfs or 
trover. He tnuft have had pofleflion of them for the purpofe of 
carrying his contradl into effedt, which he could not have done 
without fuch pofleflion. 

Rooke J. — This is not the cafe of a common carrier, for the 
Defendant has fpccially undertaken to carry the goods fafely. 

Cham4»re J. — This is a very clear cafe. The Defendant is not 
a common carrier by .trade, but has put himfclf into the fltuation of 
a common carrier by his particular warranty. As to pofleflion, that 
feems clearly proved by the circumftances of the cafe; the Defend- 
ant attends with his horfe and cart at the Plaintiff's houf'e, where 
the goods are delivered to him and put into the cart hv the 
Plaintiff’s fervants. This is a compleat pofleflion. How fs this 
affedted by the pretence of the Plaintiff’s fervant ? It has been de* 
termined, that if a man travel in a ftage coach and take his port- 
manteau with him, though he has his eye upon the portmanteau 
yet the carrier is not abfolved from his refponfibiiity, but will be 
liable if the portmanteau be loft(tf). In this cafe the Plaintiff for 
greater caution fends his fervant with the goods, who pays for 
watching them becaufc he apprehends danger of their being Rolen. 
So the man who travels in a ftage has Tome care of his own pro- 
perty fince it is more for his intereft that the property fhould not be 
loft than that he fhould have an adtion againft the carrier. This 
cafe bears no refemblance to that cited from Strang a, for there the 
decifion proceeded on the ufa^e of the Eaji India Company, who 
never intruft the lightermen with their goods, but give the whole 
charge of the property to one of their own officers who is called 
a guardian. The evidence of the warranty is perfedlly clear, for 
on the Plaintiff’s making fome objedtion to the fmallnefs of the 
tarpaulin, the Defendant in order to remove that difficulty, in- 
formed him that he had plenty of lacks to cover the goods, and 
undertook that they fhould be carried lafe. It appears to me, 
that the verdidt is perfedlly rjgfit, and that the Jury could not 
have done otherwife than they have done. 

. Pojlea to ohe -Plaintiff. 

(a) So “ it is no excufe for an innkeeper but he ought to keep the goods and chattels 
to fay that he delivered the key of the cham- of his gu-fls in fafety ; and therewith agree 
ber door to the gueft in which he is lodged, iz H. 6. t\ m it H, 4.45* 42 Ed* 3. 1 i.** 

and that he left the chamber door open; Ctye' scale, 8 Co. 33. 

Vol.IL 5. 0^ 
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Bolt v. Miller. 

rqr*' in s was a rule calling on tlie Plaintift to fliew caufe why the 
o Dci'endant (lioulcl not be difcharged out of cudody, on the 
ground of the affidavit of debt having been iworn by a 
clerk -of the Plaintiff’s, and of his having taken upon himfelf to 
negative any tender in Bank notes, as well as to fvvear to the 
debt. 

In fhewing caufe agamd this rule, Be ft Scrjt. produced affida- 
vits of the Plaintiff and of his clerk, to fhe\v that . the debt in 
■queftion arofe upon a bill tranfadion, which had been*' completely 
conduded by the clerk, and that the Plaintiff himfelf, though 
living in London, knew nothing of the bufmefs. He alio refer- 
red to Chattcrley v. Finch, ante p. 390. and alfo to the Mayor 0/ 
London v. Dias, 1 Baft. 237 (a), where an affidavit of debt made 
‘by “ James Byfield clerk to R. C. Efq. chamberlain of the city of 
London ft negativing the tender in Bank notes was held fuffi- 
cient. 

• But ‘The Court (confiding of Heath, Rooke, and Ciiam- 
bre Js.) were of opinion, that though the debt might be better 
fwom to by the clerk than the Plaintiff dill they diould both have 
joined in negativing the tendef in Bank notes as they were both 
in London. They alio leemed to doubt whether admitting affida- 
vits explanatory of the reafons why the clerk made the affidavit 
of debt was not trenching on the rule laid down that no fupple- 
mental affidavit ought to be received to cure defe&s in affidavits 
under the Bank Act, 

Rule abfolute (^). 

(а) See alfo Knight v. Keyte, I EajJ. 4(5. * 

( б ) See Smith v. a Tj/ott, ante , p. 3^9. and Stacey v.Fedtrici, ante, 390. 


May 7 th. 


Powell v. Fullerton and Powell. 


A writ in T'veut for 3000/. The declaration confided of five counts j the 
abated in° 5 ^ an d 2d were upon bond; the 3d for money' borrowed,; 
StntU«oti an account dated, and ihe 5th for intered. 

for the re- 
mainder. If a plea in abatement contain matter which goes in part abatement of the wrYooIy, but 
conclude with a prayer that the whole writ may be abated, the Coart may abate f© much of the writ a* 
the mauer pleaded applies to© 


*4 
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The Defendant Fullerton pleaded to the ifl arid 2d counts of the 
declaration Non eft fa chan ^ and put himfclf upon the country, 
and then proceeded thus “ and as to' the writ of the Plaintiff and the 
declaration founded thereon as to the 3d, 4 * 1*1 and 5 tli counts the 
Defendant prays judgment of the laid writ and the fa id declaration 
as to the laid 3d, 4th, and laft counts, and that the faid writ and 
declaration as to thole counts may be quafhed becaufe he faith that 
the faid feveral fnppofed debts or fuir.s of money in faid 3d, 4th, 
and laft counts re’fpcdively mentioned if any filth debts or iumsof 
money were accrued or were due and owing unto the Plaintiff 
were and each and every of them were and was due and owing 
from the Defendants' jointly and together with one Robert Dydc 
unto the Plaintiff and not from the Defendants only, and which 
faid Robert Dydc is flill living to wit at Wcjlmwjler afore faid 
in the faid county and this the Defendant Fullerton is ready to 
verify wherefore inafmuch as faid Robert Dyde is not named in the 
laid writ and declaration the Defendant Fullerton prays judgment 
of the faid writ and the faid declaration as to the. 3d, 4th, and laft 
counts thereof and that the faid writ and faid declaration thereon 
founded as to the faid laft-mentioned counts may be quafhed.** 

To this plea, to the three laft counts, the Plaintiff demurred 
“ becaufe flie faith that the faid plea of the Defendant Fullerton 
and the matters therein contained in manner and form as the fame 
are above pleaded and fet forth are' infufticicnt in law to quafh the 
faid writ and the fa|d declaration thereon founded as to faid laft 
mentioned counts or to excufe the Defendant Fullerton from 
anfwering the Plaintiff in refped of thofe counts nor is the Plaintiff 
under any neceflity nor in anywife bound by the law of the land 
to anfwer the faid plea. And this &c.” 

The Defendants joined in demurrer. 

Bejl Serjt. in iupport of the demurrer. The writ in debt being 
a general writ cannot be abated in part ; now the plea in abate- 
ment pleaded by Fullerton goes oniy to the three laft counts of the 
declaration, and at any rate is bad, becaufe it prays judgment of 
the whale writ. Where by the writ two diftind things are de- 
manded, it may be abated in pajt and ftand good for the remain- 
der ; but in this cafe the Angle demand contained in the writ is 
for 5000/. It might be different indeed if the Plaintiff <Jn his own 
ihewing appeared to have no caufe of adion for more than a part; 
but here the matter relied on by Fullerton , by way of anfwer to 
pari of the demand contained in the Plaintiff’s declaration, is 

• pleaded 
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FuLLhRTON 

and 

Powell. 


pleaded by Fullerton himfelf. In Weeks v. Peachy i Salk. 179. it 
is faid “ If a plea begin with an anfwer to the whole but in truth 
the matter pleaded is only ah anfwer to part, the whole plea is 
naught and the plaintiff may demur.” Now in this cafe the plea 
begins with an anfwer to the whole writ, whereas the matter plead- 
ecLis only an anfwer to part of the writ. 

Onflow Serjt. contra .-— ’There is a cafe 1 lien. 5. fol. 4. b. pi. 5. 
which is an exprefs authority to fhew that a writ in debt may be 
abated in part and ftand good for the remainder. That was a writ 


in debt in which the Plaintiff demanded parcel on obligation, and 
parcel on fimple contrad, and there was a variance between the 
Defendant’s name in the writ and in the obligation ; *or this caufe 


the writ was abated as to the obligation, .but the Plaintiff prayed 
that the Defendant might anfwer as to the fimple contrad; upon 
which follows this obfervation in the report “ quod not a that the writ 
in debt may abate in part and ftand good in part.” Another ftrong 
authority to fhew that the writ may be abated in part is Godfrey % 
cafe, 11 Co. 45. b. and the cafes there cited. Had the Defendant 


in this cafe prayed that the declaration only might be quafhed, the 
anfwer would have been “ plead to the writ.” In none of the en- 


tries is there any precedent of a plea that others were joint con- 
tradors with the party fued, praying that the declaration only may 
be quafhed, though there are feveral praying that the writ only 
may be quafhed. Clift. Ent.' 4. pi. 6 . p. 7. pi. 17. In this plea 
the Defendant Fullerton only prays judgment of the writ, and the 
declaration as to the 3d, 4th, and laft counts j in that refped fol- 
lowing the rules preferibed by the Court of King s Bench , in Mer- 
ries v. famiefon , 5 Term Rep. 553. and not as in that cafe pleading 
to the whole declaration matter which only anfwers part of the de- 
‘daration. 

Cur. adv. vult . 


Heath J. (after ftating the pleadings) — It was contended in 
fupport of this demurrer, that the plea demands that the whole 
writ fhall be abated, whereas the matter pleaded only applies to a 
part of the writ. The cafe of Merries v. Jamufon was cited. 
But there the plea went in abatement of the writ only, and part of 
the declaration was not anfwered ; and for that reafon the demur- 
rer was allowed. The firft queftion is, Whether judgment of the 
whole writ is demanded in this pica ? And wc are unanimoufly 
of opinion that it is fo demanded. Then next it comes to be con- 
fidered, Whether a general writ of debt is divifible, fo that it may 
be abated in part and remain good for the refidue ? The cafe in 
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the Tear • Booh i H. 5. 4. b . is decifive of that point; there 
it was actually divided. The principle is equally dear. A 
jointenancy of parcel fhall not, abate the whole writ, though 
the demand be of a thing entire, as of a manor. DocJrina 
phicitaruii , fo. 7. The next queftion, concerning which we had 
the greateft difficulty, is. Whether the party having demanded 
judgment that the whole writ fhould be abated, the Court can 
only aba*e it ill part. On looking into Rafcall I find feveral 
entries where the prayer has been for the abatement of the whole 
writ, and the judgment of the Court has been that the writ final! 
abate in part only ; and I can find no infrance inthofc entries of a 
prayer for the partial abatement of the writ (a). The entries alluded 
to are fo . * oh’, b. 109. a. 233 (/>»). There are two other entries fo, 
126. (e) where the prayer is general for the abatement of the writ 
and the caufe is applicable to one only of feveral Defendants, but 
there the parties join ifiue on the fad. On the part of the Plaintiff 
the cafe of Weeks v. Peach , Salk. 179. has been cited, and the dictum 
of Lord Holt relied on, that where a plea begins with an anfv/er t® 
the whole, hut in truth the matter pleaded is only an anfwer to 
part of the dedaration, the whole plea is naught, and the Plaintiff - 
may demur. The plain fenfe of which I take to be, that the 
party in not anfwcring the whole of his adverfary’s declaration, 
but leaving Pome part unanfwered makes a- difcontinuance. Here 
the Defendant has anfwcrcd every material part of the writ and 
dedaration, by plead it Kg to feme of the counts and demanding 
judgment of the refnlue and of the writ. It follows that if the 
demand or petition cf a plea be too large the Court may abridge 
it, navi can ve mains continrt in ft minus ; and he who demands 
judgment of the whole writ demands judgment of every part of it. 
We are therefore of opinion on thole authorities that the Court 
may and ought to moderate the prayer of the Defendant, and the 
judgment muff he that fo much of the find writ as regards the 
3d, 4th, and laft counts of the Plaintiffs dedaration, and alto the 
•;d, qth, and halt com its of the Plaintiffs declaration be fieveraliy 
quathed, and that the Plaintiff at his peril may profecute his luit 
for the refill ue. 


423 


i2oi. 


Po W a L L 

Fullerton 

and 

Powell* 


(a) In Raft all's Entr. fo. 2 * 5 ..-?. <?:!. ! (■•) Tit, 3 r:rfi roorr. pi. <*/ Entre brevis 

Entre btevis Af.i(e, pi. 7. whore the T<?. Briufc, pi, 2. # Jo. 107. b. tt8, <*. 259. «- 
Hants in a writ of entry plead !Mon-u:nure j ctl. 1566. * 

of part of the premifes in abatement, the (rj T:t. Conj'phary count, pi, fo. 124 h 
plea concludes Unde qnuad tert ism parum cd. 1566. 
i Ham petunt judicium tie trevi , &c. 
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i8or. 

ji/«x 9 th. Brigden v . Parkes and Others, Executors. 


The three 
fir ft counts 
of a declara- 
tion in aj - 
fumpjit a- 
gainft exe- 
cutors Jlated 
promifes 
made by the 
teltaror, the 
4th was for 
money hnd 
and received 
by the De- 
fendants 
cr as luch 
executors as 
aforefaid,” 
Hating apro- 
mife to pay 
by them 
(t executors 


jpssvMPSir. The two firft counts of the declaration ftated, that 
in confideration that the Plaintiff had delivered to the teftator 

in his life-time certain hops, to be fold, the teftator promifed to 
account for them when requefted. The 3d count was for money 

had and received by the teftator in his life-time, to the ufe of the 
Plaintiff w’hich the teftator promifed to pay. The 4th alleged that 
the Defendants were indebted for money had and received by them 
“ as fuch executors as aforefaid,” to the ufe of the Plaintiff, and 
M being fo indebted the Defendants executors as aforefaid” pro- 
mifed to pay the fame. The laft count ftated, that the befendanrs 
“executors as aforefaid” accounted with the Plaintiff concerning 


divers funis of money of the Plaintiff due from the Defendants 
“ executors as aforefaid” and upon that accounting the Defendants 


as afore laid”; « execurors as aforefaid” were found indebted to the Plaintiff and 

and the Jail r 

was opon ar. r | n confideration thereof the Defendants “executors as aforefaid” 
L>y the De. promifed to pay. To this declaration there was a genera! demurrer, 
^executors Bay Itj Serjt. in fupport of the demurrer contended, that if a 


as aforefaid” 
and Hating 
the promife 
to pay in the 
fame man- 
ner. 

Held bad on 
general de- 
murrer. 


Plaintiff in the fame a diion feek to recover feveral demands, feme 
of which accrue from the Defendant in his own right, and others 
in right of another, it is the fubjedi of general demurrer, may be 
affigned for ‘error, and is ground for arreliing the judgment ; that 
in the prefen t cafe the caufes of action ftated in the 4th and laic 
counts of the declaration appeared to have ariieu after the death of 


the teftator, and that the Defendant therefore was liable in refpedt 
of thofe caufes of action in his own right, aiid was fidijcd to a 
judgment dt bonis propriis , whereas he was only liable in the 
right of his teftator in relpedt of the caufes of action contained in 
the three firft: counts, and no other judgment could be obtained 
againft him than a judgment dc bonis left at oris. He cited Jennings 
v. Newman , 4 Term Rep. 347. and Rife v. Bowler , 1 //. El, 108. 
as in point. He alfo urged that even fuppofing the caufes of action 
-contained in the 4th and laft counts to be capable of being joined 
with thofe Rated in the three firft, yet that it was not fufficiently 
Hated in the 4th and laft counts, that the caufes of action irofe 
againft the Defendants as executors, the promife in the 4th count 
being ftated to have been made* by the Defendants executors as 
aforefaidi not by the Defendants as fuch executors as aforefaid ; 

3 and 
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and in the !aft count both the accounting and the promife being 1801. 
Rated in the fame manner. BaTgdo* 

Shepherd Serjt. contra obferved, that if the Defendants were FS 

liable as executors upon the caufes of adtion Rated in the 4th and and Others, 
laR cdunts it could not make any difference whether it were Rated 
that they executors as aforefaid or as fuch executors as afore/aid were 
liable. He admitted however that upon the fourth count .they 
muR be confidered as liable in their own right, though according 
to the authority of Sc car v. Atkinfon , 1 H. Bl. 102. they might be 
liable as executors upon the account Rated. But he urged that the 
mif-joinder of thefe feveral caufcs of a&ion was only matter Of 
fpecial demurrer and ought therefore to have been fpeciallv align- 
ed for caufe : for that on a general demurrer if there be any one. 
good count the Plaintiff is entitled to take his judgment upon that 
count. 

But The Court were of opinion that it was matter of general 
demurrer; that it might be alleged in arrcR of judgment, or 
ailigned for error. 

Leave was given to amend on payment of coRs, 


Burgess v. Freelovb. May 9 th. 

rr-'REsPASS for affault and falfe imprifonment. # The declara- Trefpafs for 
-*• tion conRRed of three counts, the iR of which alleged, that f a |fe impri- 
the Defendant “ on the 28th day of February 1800, and on divers ^° e n “J ! d D ^“ ay 
other days and times between that day and the day of fuing forth 
of the original writ at &c. affaulted the Plaintiff and beat &c. 
and there at and on thofe feveral days and times without any 
reafonabic or probable caufe whaifoever imprifoned him &c. and 
caulcd him to be imprhoned for a long fpace of time to wit for the 
fpace of 48 liours at and on thofe and each and every of thofe times 
without the leave &c.”; the 2d and 3d counts alleged that “ on the 
day and year aforeiaid and on divers other days and times &c.” 
the Defendant affaulted the Plaintiff. 

The Defendant demurred fpecially and affigned for caufes, ** that 
the faid Plaintiff hath in and*by the faid ift count of the {aid 
declaration alleged that the faid Defendant on the 2pth of July 
1800 and on divers other days and times between that day and 
the day of fuing forth of the faid original writ of the faid Plaintiff 
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in this behalf afiaulted the faid Plaintiff and beat bruifed wounded 
and ill-treated him and at and on thofe feveral days and times im- 
prifoned him the faid Plaintiff and caufed and procured him to be 
imprifoned and detained him in prifon and caufed and procured 
him to be kept and detained in prifon for a long fpace of time 
at and on each and every of thofe times whereas the faid Plaintiff 
in the faid firft count of the faid declaration ought to have ftated 
and alleged that the faid Defendant on fome one certain determined 
day only and not on more than one day nor as aforefaid afiaulted 
the faid Plaintiff and beat and bruifed wounded and ill treated him 
'and on that one certain and determined day only and not cm more 
than one day nor as aforefaid imprifoned him the laid Plaintiff 
and caufed and procured him to he imprifoned and kept and de- 
tained him in prifon for a long fpace of. time and nlfo for that 
the laid Plaintiff hath not in or by the faid 1 If count of the laid 
declaration ftated or alleged that the faid feveral trefpaffes therein 
mentioned or any of them were committed on one certain day 
only as he ought to have done, but on the contrary thereof hath 
ftated and alleged, that thofe trefpaffes were committed cn divers 
days and times And alfo for that the laid Plaintiff hath laid and 
charged the faid feveral trefpaffes in the laid firft count of the 
declaration mentioned under a tonUnnanJo whereas the fame and 
every of them ought to have been laid and charged to have been 
committed on one certain fixed and determinate day only and not 
under a cotiUmiando And alio for that it does not in or by the 
faid firft count of the faid declaration appear with certainty or 
precifion that all or any of the faid feveral trefpaffes therein fup- 
pofed to have been committed by the faid Defendant were com- 
mitted on the faid 28th day of July in the faid firft count men- 
tioned only or on any other certain day only but that thofe t ref- 
pa fifes were feverally committed on divers days and times And 
alfo for that the faid firft count of t he faid declaration comprize sand 
includes divers diftind and feparatc caufes of ad inn which ought 
not and bylaw cannot be included in one and the fame count 
And alfo for that the faid ift count of the laid declaration is in 
divers and very many other refpeds informal” &c. To the 2d and 
3<’ counts the caufes aftigned were the fame, only introducing them 
as o each count thus “ for that the faid Plaintiff hath in and by 
the faid count alleged.that the faid Defendant on the day and year 
in that count mentioned and on divers other days and times” &c. 

The Plaintiff joined in demurrer. 

14 
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Bejl Seijf. in fupport of the demurrer cited Mkhell v. Neale 
et TJx. Cowp . 8.iH" as being precifeiy in point, and to an observa- 
tion from the Court, that the cafes cited in fupport of the demurrer 
in Micheil v. Neale were againft it, he anfwered, that in thofe 
cafes the obje&ion had not been taken on fpecial demurrer. He 
alio urged that it was impoflible for the Defendant to plead to an 
aflault laid as in the prefent cafe. 

Shepherd Serjt. contra , obferved, that the cafe of Micffell v. 
Neale was decided on a mifunderftanding of the difference between 
laying an aflault diverfis diebus et vicibus , and with a continuando. 

The Court (confiding of Heath, Rooke and Cham it re 
Juflices) were of opinion that the cafe of Micheil v. Neale could 
not be deemed a .found authority, and referred to Monkton v. 
AJloley , 6 Mod. 38. Salk. 638. where Holt Ch. J. and Powell J. 
take the difference between a continuando and diverjis diebus et 
vicibus , and fhew that no inconvenience can arife to the Defen- 
dant from' either mode of laying the aflault, fince evidence can 
only be given of a Angle a£t («). 

The Court gave the Defendant leave to withdraw his demurrer, 
on payment of cofts. 

(a) See alf> on ibis fubjecl the note to The Earl of Manchejler v. Vale> i Saund* by 
iVlr. Serjt, Williams . 
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Gray,. Executor, v. Pindar. 

• 

^gssumpsir. The firfl: count of the declaration was on a promiflbry 
note dated the iSth September 1783, whereby the Defendant 
promifed to pay to the Plaintiff's teftator, or his order, the fum of 
80/. -in manner following, viz. the fum of 5/. upon the 5th of 
April then next, the fum of other 5 1 . on the 1 oth of April 1 784, 
and the like fum of $ 7 . half-yearly until the faid fum of 80/. was 
fully paid and fatisfied. 

The fecond count was for intereft, and there were ether counts 
for money paid* lent; had and received, and on an account ftated. 

The Defendant pleaded ift, Non ajfumpjit. idly, As to the 
faid feveral caufes of adion in tjie faid declaration mentioned, ex- 
cept as to the-damages fuftairied by the Plaintiff as fuch executor 

. / k 

of the iollal menu might be birred and others not, yet the introdu^ioa UKhe ptca*nd 
were inconfiltent. ‘ **' 

Voi. II. cS 


7 *fay 1 1 th. 


Affumffit on * 
note payable 
by inital - 
merits ; plea 
in bar as to 
the faid fe- 
veral caufes 
of adlion ex^ 
cept the laft 
inftallment 
that *• the 
faid feveral 
caufes ofac- 
lion did not 
nor did any 
of them ac- 
crue within 
fix years”. 
Held on fpe- 
cial demur- 
rer that 
though fome 
the body o fft 


as 
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1801. as aforefaid by rcalon of the Iaft half-yearly payment of 5/. in the 
Burgess count of the faid declaration mentioned, me Defendant by 

v - leave &c. lavs cEiionan non. becaufe he fays, that the faid feveral 

Frkelove. ' _ . 4 t a 

caufes of a&ion in the faid declaration mentioned did not,«nor did 
any of them accrue to the Plaintiff at any time within fix years 
next before the day of fuing out the original writ of the Plaintiff 
And this &c. Wherefore, &c. 

To this fecond plea the Plaintiff demurred fpccially, and 
aifigned for caufes, “ that the introductory part of the faid plea of 
the faid Defendant by him la (lly above pleaded in bar is inconfift- 
cat with and contradictory to the allegation of the laid plea in this 
that the faid plea purporting to be pleaded in bar to part only of 
the faid feveral caufes of aclion in the faid declaration mentioned 
contains matter alleged and pleaded in bar to all of thole faid 
feveral caufes of action ; and in this that the introductory part 
of the faid plea admits that the faid John Gray as fuch executor as 
aforefaid hath fuftained damage by reaibn of the non-payment of 
the Iaft half-yearly payment of 5 /. in the firll count of the faid 
r declaration mentioned yet the matter alleged in the faid plea is 
pleaded therein in bar to all the laid feveral caufes of action in the 
faid declaration mentioned. And alfo that the faid caufe of aclion 
of the faid Plaintiff in the laid firft count of the faid declaration men- 
tioned arifes upon a promiffory-note to pay the entire fum of So/, 
in that count mentioned and a promife and undertaking of the faid 

Defendant to pay that precife and fpecific fum, and that the laid 

* 

Defendant in and by his laid lad-mentioned plea admits that the 
faid caufe of aclion in the faid firft count of the faid declaration 
mentioned did accrue to the laid Plaintiff within fix years nex* 
before the day ot the fuing out of the faid original writ of the faid 
Plaintiff. And alfo that the laid lad-mentioned plea is in various 
other refpeds infufficient, informal, vague and uncertain,” &c. 

Ileywood Seijf. in fupport of the Demurrer. The contrail 
dated in the fird count of the declaration being an entire contract 
to pay 80/. no action could be maintained upon the note until ah 
the indalments were due, and coniequcntly as the plea admits that 
the datute of limitations had not run againft the lad inftalment, 
it cannot bar the Plaintiff from recovering the red. In Hunt v. 
*£onc, Cro. Elisa. 1 f 8* which was ajfumpfit for the occupation of 
4ands from fuch a dliy for five years under a promife to pay 20/. 
for every year at two feafts, with an averment that the Defendant 

3 had 
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had occupied the land for a year and a half, the Court held that if 1801, 
the promife had been that the Defendant fhpuld enjoy the land for 
five years, and in consideration thereof {hould pay 100/. in five p tE * E0V1 
years, viz. 20/. per annum , the adion would* not lie for part till all 
the term was expired. So in Francam v. Fojler , Shinn. 326. Holt- 
Ch. J. laid, u If a man agrees to pay fuch a fum at three feveral 
days, here he may not declare for this fum until the days are 
pall.” [But the Court faid, that it had been exprefsly decided of late 
years that an adion of ajfimpftt may be maintained for each leparate 
inftalment of a debt arifing upon fimple contrad ; though no adion 
of debt can be maintained until all the tnftalments are due (a).] 
Admitting however, that the Plaintiff might at his eledion have 
maintained an adion on each inftalment, yet he has a right to 
oonfider the* whole fum as one entire debt, and having done fo in 
this cafe, it was not competent to the Defendant to fever it. But 
at ail events this plea is informally pleaded ; for the introdudory 
part of the plea profeffes to anfwer only a part of the declaration, 
whereas the body of it gives an anfwer to the whole. The 
Defendant in the former part admits that the ftatute of limitations 
docs not extend to the laft inftalment, and yet in the latter part • 
he ftates that the faid feveral caufes of adion in the Declaration 
mentioned did not, nor did any of them accrue within fix years. 

This is an inconliftency on the face of the plea. 

Bay 'ey Serjt. contra. The Defendant by the introdudory part 
of his pica has confined his anfwer to part only of the declaration, 
and notwithftanding the fublequent matter which amounts to an 
anfwer to the whole'dcclaration, the Plaintiff is entitled to judg- 
ment upon that part to which the introdudion does not apply. 

But it does not follow, becaufe the Defendant has introduced mat- 
ter into his plea which would have afforded an anfwer to the 
whole declaration if the introdudion had been equally extenfiv? 
that he fhall therefore* be reftrained from availing himfelf of fo 
much of the matter pleaded as the introdudion warrants. Th$ 
introdudion profeffes to anfwer all the caufes of adion in the de- 
claration except the left inftalment ; the fubfequent matter anlwer| 
all the caufes of adion: it is clear therefore that it anfwers all 
thofe which are contained in the introdudion, and if it anfwer any 
thing more that ought not fo prejudice the Defendant. It is 


(*) Rnddtr v. Prut, 1 H, Si 547*. 
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laid in Woodward v. Robin f on, r Str. 303. that if a plea be pleaded 
as an anfwer to part, though in law tt is an anl'wer to the whole 
. <r * it is a difcontinuancc : but it is not faid that the plea is bad (a). 

In the prefent cafe there can be no difcontinuance lince the lirft 
plea is pleaded as an anfwer to the whole declaration. 

The Court held the plea inconfiftent : but as the caufe had al- 
ready been tried and a verdid found for the Defendant on the 
geficraliffue they gave him leave to amend without payment of 
cofts. 

1 (c) If a plea be pleaded ss an anfwer i bad and the F\ ? aint!/T may demur. We tit v. 

to the whole, and the matter pleaded be \ Peach , l SalL 1 79- 
cnly an anfwer to part, ibe whole pica is j 


May nth. 


Info ranee on 
goods from 
A to B. ' 
until they 
fliouid be 
there dif- 
charred and 
fafeiv land- 
ed on 
their arrival 
at Z?. the 
merchant to 
■whom the 
goods be- 
longed, em- 
ployed and 
paid a public 
lighter to 
land them, 
and thegoods 
being da- 
nced in the 
lighter with- 
out negli- 
genc*:, ,he 
underwriters 
^er * 1 held 
ii.ih.e fer the 


Hurry and others v . The Royal Exchange Assur- 
ance Company. 

'■t^hjs was an adion on a policy cf affurance on flip and goods 
^ from Pderjbifrgh to London , including the rifle of boats to 
Hronjladt beginning the adventure on the laid goods and merchan- 
dizes from and immediately following the loading thereof on board 
the faid boats at Peterjburgh, and on the ihip at Cronjladt ; to con- 
tinue upon the fliip until flie fhouhi he arrived at London , and had 
there moored at anchor twenty-four hours in good fafety, and 
upon the goods and merchandizes until they Ihould be thete dif- 
charged and fafely landed. 

The caufe was tried before Lord Eldon Ch. J. at the Guild- 
hall Sittings after laft Hilary Term, when it appeared that the 
fliip and cargo (conflfling of hemp) arrived in fafety in the river 
Thames ; that the Plaintiffs being the confignces of the goods, by 
their broker employed and paid a lighterman belonging to one of 
the public lighters entered at Waterman s Hall tojand the hemp; 
that the hemp was damaged on board the lighter, hut without 
any negligence imputable to the lighterman ; that it is the conflant 
pra&ice for merchants in the RuJJian trade to land their goods by 
means of lighters, and that there are no other lighters now in ulc 
among the merchants but the public lighters. A verdid was 
found for the Plaintiffs with liberty to the Defendants to move to 
•have a ncfti-fuit eateced on the ground of the infurance being dif- 

11 charged 
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charged by the delivery of the hemp to the lighters employed and 
paid by the confignees of the cargo. 

Accordingly a rule Nifi having been obtained on a former 

day, 

Shepherd , Iley wood , and Bay ley Serjts. now {hewed caufe. The 
queftion is whether the damage which the goods fufluined on 
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board the lighter be one of the rifles infured againfl. by this* po- 
licy ? It mud b*e admitted that if the lofs had happened on board 
one of the {hip’s boats the underwriters would have been liable ; 
it is not therefore ncceflary that the lofs fliould happen on board 
the {hip itfelf, but it is fufficient if it happen in. the ordinary 
courfe of conveying the goods on fliore. In the cafe of Pciiy v. 
The Royal* Exchange A/jin-ancs Company , 1 Bur. 341. the goods 
having been placed in a. warehoufe built on a fand bank in the 
river of Canton in China while the {hip was repairing, were de- 
ftroyed by fire ; yet as that unloading of the goods appeared to 
have been in the ordinary courle of the voyage, the Court held 
the underwriters liable ; and Lord Mansfield there cited a cafe of 
Tierney v. Etherington before Lee Ch. J. where *it w r as ruled that 
a lofs happening on board a {lore Chip at Gibraltar w r as covered by 
a policy containing an agreement, that upon the arrival of the 
Chip at Gibraltar the goods might be unloaded and refhipped in 
one or more Britifh fliip or {hips for England or Holland. The 
exprefflons of lxc Ch. J. were “ the conflruclion fhall be accord- 
ing to the courle of trade in this place, and this appears to 
be the uiual mode of* unloading and rcfhipping in this place, viz. 
that when there is no Britijh {hip there, then the goods are kept 
in (tore Ihips.” Jndeed the Court will attach that meaning to 
the words “ flifely landed,” which the courle of trade puts upon 
them; and Lord Mansfield in 1 Bur. 348. fays, “ when goods 
are infured till landed without exprefs words, the infuranee extends 
to the boat, the ufual method of landing goods out of a fliip upon 
the fliore.” It is true that the cafe of Sparrow v. Carruthcrs , 
2 Sir. 1236. feems to be an authority in the Defendant’s favour, 
fince it was there holden that the owner of the goods by landing 
them in his lighter difeharged the underwriters. But with refpeCt 
to that cafe it may be obferved that it was only a Nifi Prius deci- 
fion, that the dodtrine of Lee Ch. J. in Tierney v. Etherington is 
inconfiftent with that laid down by him in Sparrow v. Camuhers , 
that it is contradicted by a cafe of Langloie v. Brant, before 777 /- 
Vol. II. 5 T ki 
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1801. ics. Ch. J., and that even fuppofxng it to be good law flill It is 

not an authority in the prefent cafe, fince as the lighter there be- 

^ Ex lon S ed to owner goods he might be confidered as having 

change taken them into his own cuftody, whereas the lighter in the pre- 

Assurance , . , 

Company, fent cafe was a public lighter employed in the ulual courfe of 

trade. This diftin&ion is exprefsly recognized by Bullcr. J. in 

the icafe of Rucker v. The London Sljfurance Company ( a ). 

Lens 


(a) Rucker v. London AJfur ante Company* 

At Guildh ALL^Tue/day, Stbjune 1784. 

Coram Buller J. • 

This was art aflion on a policy of infur* 
ancc on the Eliza Sophia , at and from Gre- 
nada to London , on the ihip until moored 
twenty-four hours, and on goods until fafe 
di (charged and landed, and the declaration 
ftated, that before the goods,- viz . — hogfheads 
of fugar, were fafely difeharged and landed, 
they by the perils of the river Thames and 
the waters thereof were waihed away and 
loft* • 

The fcveral wharfs between London Bridge 
and the Tower are called Free Quays, at 
which only foreign produce liable to pay 
duties can be landed. The owners of moll 
cf thefe quays entered into a partnerfhip, 
which was to expire at Lady -day then next ; 
and not only did the bufinefs of wharfinger.*, 
but of lightcrtf.cn, employing their owp 
lighters in difeharging Ajch veffels as 
were to land goods at their wharfs. The 
owners of fotr.c cf the wharfs, not of the 
company, have alfo their own lighters, 
while the owners of others are not poflefied 
of lighters of their own, but employ public 
lightermen. When a ihip arrives in the 
river, the hr ft thing that is dene is to quay 
the ihip* When a ihip is quayed at a 
wharf belonging to one of the company, the 
company provides lighters and does all that 
is neceffary for landing : when at a wharf 
not belonging to any cf the company, the 
owners provide lighters, Sc c. All the wharfs 
do not keep lighters or employ the com- 
pany, but employ perfons having lighters 
but no wharf, as Drinkall, the perfon 
who was employed here by the Plaintiffs. 
It is not ufual for mer&hants to employ 
lightermen^ they ofuaily heave it to the 
wharfinger, but Hibbert’s houfe (and that 
only) geowally employs one lightermen. 


The Plaintiff applied to the agent for the 
company of wharfingers to land the fugars in 
queftion,but they not being able to undertake 
the bufinefs, and the Plaintiff fearing the (hip 
might be kept a on demurrage, one Drinkatl 
who followed the bufinefs of a lighterman, 
was applied.to by him with confent of the 
company. Drinkall's ufual bufinefs was to 
work out rums, and he has been often em- 
ployed by the company, and on this occa- 
fion was, when applied to, employed by them 
in w 01 king out the fhip Experiment , but as 
a favour he left her to work out jhefe fugars. 
Dr ink all was a public lighterman for hire, 
and his lighter was numbered at Waterman's 
Hall , without which no lighter could be al- 
lowed to work. On the 30th September , 
fifiy-ftvcn hogfheads of fugar were put on 
board his lighter, and there were two men 
on board (which are the ufual number for 
a lighter,) and the fecond mate of the ihip; 
as fhc was proceeding to the fhorc fhe ft ruck 
upon the Anchor of a ihip, and funk through 
unavoidable accident, without any imputa- 
tion of ceglefi in any body on board* The 
fugars were of courfe much damaged, and 
this aftion was brought to recover an aver- 
age lofs of * per Cent . 

Bearcroft for the Defendants contended, 
that ftriflly fpeaking, the policy extended 
till the goods were landed by the fhip 1 ! 
boats, but that the coftom of trade had for 
convenience fubftituted fomenting elfe, mix. 
lighters. The coitom here had not been 
complied with : for there was an important 
difference in the merchant taking upon 
bimfelf to employ lightermen ; this was not 
the courfe of trade, end the Defendants 
were thereby completely difeharged from 
the iubfcqucnt lofs. A merchant may give 
up thecuftom: and the Plaintiff has done 
it here. In the common courfe of trade he 
could not have got difeharged under n week. 

V 
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Lens and Beji Serjts. in fupport of the rule. The principle of law 1 8or . 

laid down in Sparrow v. Carruthers muft now prevail. It feems Horry 

to be fettled that if the goods are received out of the fhip in pri- RorA *' Ex . 
vate lighters the underwriters are difcharged. Now the only change 

, Assurance 

grourfd upon which this pofition can be fupported is, that the Company. 
poffeffion of the goods has been altered, and the owner has taken 
them into his own cuftody. If this be the principle it can make no 
difference whether the lighter be publick or private : for the per- 
fon who hires a public lighter for the conveyance of his own. 
goods, makes that lighter as much his own pro hac vice as a pri- 


u Then/* faywhe, u I difmifs every advan- 
tage from the cuftotn, I difeharge the un^ 
derwriters for my own rcafons* and my own 
benefit.” The freight is due (and it is 
only due when the voyage is ended,) when 
the goods are delivered to his lighter. If 
the Plaintiff’s own lighter had been fent J 
it would not have been in the courfe of 
trade, and this is in effeft the fame thing. 

Buller J. told the Jury, that the deci- 
fion of this caufe depended on the ufage, 
but the fad of the ufage once eftabliftied, 
the queftion, whether the underwriter is 
liable or not was matter of law. But it be- 
longed to the Jury to fay whether what had 
been done here was or was not in the ufual 
courfc of trade. There is no dittinftion be- 
tween a public and private wharf, for a fhip 
may go to either, and uryierwriters are 
equally liable at both. If (he goes to a 
private wharf the public lightermen are not 
employed, fo that therc # are cafes in which 
the underwriters would be liable when the 
company is not employed. It is merely f a 
voluntary fociety, and thefe lighters are not 
on a different footing in any rpfpetl from 
the reft of the lighters. If then that is not 
{he line, what is ? The line is between 
lighters which are public, and lighters 
which are the property of the merchants, 
and work only for them* The public 
lighters have a ftamp of authenticity, they 
arc entered at Watenkan's Hall, as Drinkalh 
wss, and have a public credit. The cafe in 
Strange {Sparrow v. Carruthers) does not 
interfere. If a merchant will not fend pub* 
lie lighters entered at Waterman's Hall, it 
Bull be ii delivery to the merchant when the 


goods are put on board his lighter; but 
not if he fends lightermen appointed by the 
Waterman's Company, and who are public 
officers. In the cafe in Strange the lighter is 
faid to be the property of the Plaintiffs, and 
one cxpreffion of the Chief Juftice is, that it 
would have been otherwife had the goods 
been fent by the fhip’s boat, s\ e. the lighter 
of the fhip employed to difeharge her, for it 
could not be the Blip’s boat literally fpeak- 
ing, becaufe it would be impoifible it could 
difeharge a whole cargo. 

If the Jury were of this opinion, he di- 
refted them to find for the Plaintiff. 

Verdidt for the Plaintiff. 

Mr. J. Buller before, the opening of 
Plaintiff’s erffe was finished, afked if the 
point in the caufe had not been decided 
feveral times fines he attended Guild- 
hall ? 

Bearcroft for the Defendants mentioned 
Sparrow and Carruthers as in point. 

Buller J, — This has been determined 
fome way or .other, and I tbink differently 
in two cafes. If the lighter does not belong 
to a public company, but to the matter of 
the goods himfelf, the underwriters are not 
liable, but if the lighterman is a public 
officer they are liable. 

Lee for the Plaintiff cited from his own 
notes the cafe of Langhit and Brant before 
Lord C. J. Willes, which was a much 
itronger cafe than Sparrow v. Carruthers* 
The policy was from Jamaica to — and till 
landed. The confignee fent his own light- 
er, and negligence was proved? and a fpecial 
Jury found sgtinft the underwriters. 

vate 
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i So i. vate lighter, and the goods while on board are completely in his 
HurTy V own cuftody. This cafe therefore does not depend upon the 
v - r, queftion whether the goods have been taken out of the ufual 
chance courfe of the voyage, but whether the Plaintiff has not received 
Company, them into his own cuftody before they were adually landed, and 
thereby difcharged the underwriters from the remainder of the 
rifles Undoubtedly if the lighter employed in this cafe had been 
employed by the fhip owner, the delivery of the goods would 
not have been complete until they were fafely landed : but if the 
merchant find it inconvenient to wait for the delivery of the goods 
by the fhip owner, but choofes to receive them into a lighter whe- 
ther public or private, he by that ad puts an end to the voyage. 
Neither in Felly v» The Royal Exchange AJfurance Company, nor 
in Tierney v. Etherington could it be faid, that the goods had 
been delivered into the poffeflion of the owners, fince the lofs in 
both cafes happened in the middle of the voyage. With refped to 
the opinion of Mr. J. Buller in Rucker ▼. The London AJfurance Com- 
pany, it is to be obferved that the learned Judge lays great ftrefs on 
the cirqumftance of the lighter having been entered at Watermans 
Hall, and confiders the lighterman as a public officer, whereas that 
circumftance gives no publicity of charader to the lighter, but only 
makes the owner amenable to the regulations of the Company for 
mifeondud in the river, who is no more a public officer than a 
hackney coachman. As to the note which has been referred to 
of Langhie v. Brant it is not entitled tp any credit, fince it is 
there faid that negligence was proved, and* yet that the under- 
writers were held liable. 

Heath J. — The queftion in this cafe is whether the goods in- 
fured have been fafely landed withjn the true intent and meaning 
of thofe words in the policy, for to every part of the policy we 
muft give compleat effed. Now, if we were to hold that the in- 
surers were difcharged by the delivery of the goods to the lighter, 
we fhould defeat the words fafely landed, and render them alto- 
gether nugatory. It is admitted that the bufinefi of unloading 
the Rufum fhips is carried on by public lighters, and that no private 
lighters are ever employed by |he merchants. Now if that be fo, 
what effed is to be given to the words “ until the goods are fafely 
landed,” . if they do not extend to the goods when on board the 
jaiblic lighter, for’in Another tnarjner can they be fafely -tariffed. It is 

T3 ■' : true 
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true that the matter and owners of the lhip were difcharged when 
the goods were pot oii board the lighter } but freight and in- 
durance are hot commenfurate ; the latter Is far more extenfive 
than the former. The xnfurance commences before the freight, 
for it commences when the goods are put on board the boats at 
&ettrjburgb , and it alfo continues longer than the freight, fork 
'does not determine until the goods are fafely landed. There is 
ito pretence for faying, that if the freighter of the goods had made 
nife of his own boats in putting the goods on board at Cronjiadt 
the inforers would have been thereby difcharged. k has been 
argued however, that whenever the cuftody of the goods is 
changed^ the in fu ranee is at an end ; but that argument is founded 
on the notion of freight and infurance {icing co- extenfive. With 
tefpeft to the cafe of Sparrow v. Carruibers , I think it ought not 
to be extended ; it was only a Nift Priut decifion, it has been 
cited feveral times, but never recognized, and whenever it has 
been cited great pains have been taken to diftinguifh it from the 
■cafes before the Court, though perhaps not always with fuccefsT 
I do not mean however to quarrel With’ that decifion} a cafe pre- 
cifely fimilar is not likely to arife again, fince it is not cuftomary 
for the owners of goods fo fond their Own lighters, but always to 
employ public lighters. 

Rooke J.—I aiiti of the fame opinion. The words of this po- 
licy are, that the underwriters {hull continue liable until the goods 
are fafely landed ; rto’w l think it is going too far to fay, that 
when the goods are put. on board the lighter 4 they are fafely 
landed. I cannot agree that this cafe depends on the queftion* 
who employs thd lighter? It appears to me to depend upon the 
queftion, what the lighter is? For Whether the lighter be employ- 
ed by thetowner of the goods of the owner of the (hip, the land- 
ing of the goods is equally dangerous, and the rifle of the under- 
writers the fame, The criterion feetnsto be Whether it is a pub- 
lic lighter, publicly regifiefed', and id flidrt that fort of lighter 
which is equaHy known the underwriters ahd J the owner of the 
goods. It is certainbf^ii^eh for the benefit of the underwriters, 
that this conftrudiou fhotfld- preyarf j fince it is* defirabte for him 
that the merehaot ihbuld al mficH^as^dilltble facilitafe the landing 
of the* goods ; for the ftibnef they ate landed, tile Toooei the rifle 
of the underwriters determines:^ Jf the body ’ Of underwriters 
were bound to ehedk whether thefe latke (hfp'id^ould be un- 
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.loaded by means of thefe lighters employed by the perfona inter- 
efted in the goods on board, or whether the unloading fhould be 
left to the foie management of a .foreign captain, who probably 
knpws very little about the nature of public or private lighters, 
and who muft .neceflarily be much longer about it, I think 
they would not hefitate to choofe the former method as moft 
fafe. With refpetf: to the cafe of Sparrow v. Carrutbers . , 
Mr. Juftice Buller has exprefsly taken the diftindion between 
public and private lighters, which differs that cafe from the 


prefent. 

Chambre j. — This is a cafe of confidcrable confequence in 
refpeA of the fum which depends upon it, but .of ftill more in re- 
fpedl of the general queftion which it involves j and if I entertain- 
ed any doubts upon the fubjedt I Ijiould wHh to take time before I 
delivered an opinion.; but having none I think the fooner we 
.come to a decifion the better. The argument for the underwri- 
ters refts entirely on the cafe of .Sparrow v. Carrutbers . I do not 
wiffi to ihake the authority of that cafe, nor indeed is it ncceftary 
fo to do } but I cannot but obferve, that if the deciffon had been 
otherwife I flhould have been better iatisfied. The cafe before 
Mr. 'Juftice Buller has more weight with me : and particularly fo, 
becaufe the parties acquiefced in his determination notwithftand- 
ing they would have been armed with the authority of Sparrow 
v. Carrutbcrs'haid they been inclined to bring the cafe before the 
Court. The only ftrong ground Upon which the cafe of Sparrow 
v. Carrutbers can be fupported (if indeed it can be fupported at 
all,) is that the owner of the goods completely accepted them, 
and difcharged the Jfhip owner from any farther concern in 
them. In this cafe 1 rely on the words of the policy and 
the known and fettled ofege of trade. What can the words 
“ until fafely landed** refer to ? It is admitted that it is impof- 
fible for thefe large veflels to come up to the wharfs in order 
to deliver their goods; that the merchants have no lighters of 
their own, and that the£h»ps*boats are inadequate to the purpofe. 
In all cafes therefore, the goods muft bd delivered by the public 
lighters, and we muft take the underwaters to be cognizant of the 
ufage of the trade which they*infure. I do not lay much ftrels 
on the notion of th£f<} lightermenbding public ofBcera : there are 
many trades which are under certain regulations, iudi a* porterf, 
carmen, and hackney coachmen, and yet they are not public offi- 
B ' ■ cersj 
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cers j but I rely on the conftant ufage of trade, and on the words i q oi. 
«of the policy> 

JPtr Curiam , Tojlea to the Plaintiffs. 


Steel v. Allan (a). 


Mag 1 2 th, 


*Tnm was a rule calling on the Defendant or his attorney to 
■*“ fhew caufe why fecurity (hould not be given by one of them 
’for the cofts of a writ of error on the judgment in this caufe, 

'Otherwife § the Plaintiff to be* at liberty to proceed in the action 
and on the recognizance of bail notwhhftanding the allowance of Ciror being ft 
the writ of error. To obtain this rule an affidavit had been pro- lunauc ' 
duced, dating all the proceedings in the adion, and alleging the 
belief of the Plaintiff’s attornies, that there was no caufe of error, 
the Defendant’s attornies having agreed not to affign the want of 
an original as caufe of error, and depofing that fince the com-* 
•mencement of the adion a commiflion in the nature of a writ dz 
>. hnatice inquirendo had iffued, under which the Defendant had been 
found a lunatic and a committee had been appointed. 

Cockell Serjt. now {hewed caufe on the ground of this applica- 
tion being perfe&ly new in pra&ice, and not fupported by any 
principle. 

Clayton Serjt. in fupport of the rule argued, that the eftate of 
the lunatic would not be liable, being under the controul of the 
crown, and therefore the Plaintiff would be haraffed without any 
profped-of being repaid the cofts of the writ of error to which 
the recognizance of bail does not extend (l). 

But Tbt Court refuted to accede to the application. 

Buie difeharged. * 


The Court 
will not com- 
pel fecurity 
For cofts in 
error on the 
ytound of the 

/v _ . 




(n) , | been a cafe in which hail in mot could 

By <h*» imhft’bn tfreant Ae tecogbi- * have been taken, it wnald bate bean ether, 
swettf hailia the Cntwt beU»w,&» if ithadj wife. 
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1S01. 

M, >' '3 th * Bromley s;. Coxwell. 


/• pb troii*d np R over for fome prints. The caufe was tried before Lord 
goods » fell Eldon Ch. J. at the WejUninJler Sittings after laft Hilary 
Igrfetg to Term', when the following fads appeared in evidence. 

fro n Iff what The Plaintiff being a printfeller, and the Defendant a mate of 
fie ftould not an Eafl Indiaman, in February I Ton the latter was intruded by 

be able to fell, # # # J 

«nd allowing the former with feme prints to be uifpofed of in India under the 
ibould obtain following agreement. “ William Bromley agrees to fend out by 
cmaaf price, J ames Coxwell one hundred engravings from his plate of bis Ma* 
to fell* them on ^orfeback lm£ fcr thefe conditions, that provided James 

for what he * Coxwell can difpofe of any one or all of them at above one guinea 
fie could not each, he the faid James Coxwell is to be accountable to William 
price " 2?** Bromley on his return to England \ for as many as be may difpofe 
tbfeto fell at one S u ’ nca eac!l > a °d William Bromley agrees to take all or 
tne goods in as maiiy as may be returned by the faid James Coxwell. provided 

4 ndt a him- _ f ^ ■ 

<eif, left he the faid James Coxwell cannot fell them in India or at any 
Igentw' b e a ° ot ^ er P°rt he may touch at, without expeding any fum from James 
him^dieft? Coxwell or making any charge ; and William Bromley further agreea 
mg tne agent to and authorizes James Coxwell to fell them for whatever they 

to remit the f ^ t J 

money to may fetch, if not more than one guinea may be offered for them 
Engbnd . feparately.” .The Defendant on his arrival at Calcutta not being 
could not ^ a ^ e t0 obtain more than three (hillings and five pence per print, 

wiga’SftX at wh,ctl ^ Utn ^ one only, carried the remainder to Madras , 
for the goods and there endeavoured to fell them, but with no better fuccefs, 
whereupon, judging for the belt, he left the Ttfidue in the hands of 
an agent at Madras to be difpofed of by him, difeding the agent 
to remit the money to him in England, at the Jerufalem Cojfee- 
boufe, London. On his arrival in England, he faid to a third perfon, 

** I have taken upon myfelf to leave the prints in India , and I 
hope Mr. Bromley will approve of what I have done.” 

The Jury found a verdid for the Plaintiff, fiibjed 1 to the opi- 
nion of the Court, whether under the above circumftaoces trover 
could be maintained ? , 


A rule having been obtained fo t ferfingafide the wdid, Befi 
and Onflow Serjts. row (hewed caufe and contended* that it was 
a general' principle of law, that wherever a perfon takes upon 
himielf to difpofe of the goods of another without an authority fo 

• 2 to 
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to do, it amounts to a converfion; and that the words ** to his 1801. 
own ufe,” though neceffary to be inferted in averring the conver- Bromley 
Hon, have always received a liberal conffrudion ; that it made no coxwen, 
difference that the goods in this cafe were originally bailed to the 
Defendant, for that the Defendant by difpofing of them in a man- 
ner unauthorized by the agreement had determined the bailment, 
and become guilty of a converfion. They cited Wilfon v. Cham- 
bers^ Cro. Car . 26a. where the -Court faid, “ denying to deliver 
upon requeft is a converfion and Waldgrave v. Ogden t 1 Leon. 

324. Cro. Eliz. 119. S.C. where Walmejley J. faid, “ if a man 
find my garments and fuffereth them to be eaten with moths by 
the negligent keeping of them no adion Heth ; but if he weareth 
my garments it is otherwife, for the wearing is a converfion.' 1 
They urged that the Plaintiff was clearly entitled to feme adion i 
that had the injury arifen from a mere non-feafance on the part 
of the Defendant, the proper remedy would have been an adion 
on the cafe, but that the pofitive ad of the Defendant in deliver- 
ing the prints to his agent in India without *any authority fo t<5 
do was fufficient to fupport an adion of trover. Anon % 2 Salk. 

-655. Syeds v. Hay % 4 Term Rep. 260. where Butter J. faid,. “ If 
one man who is entrufted with the goods of another put them 
into the hands of a third perfon contrary to orders it is a conver- 
fion and Toul v. Harhottle , Peake's N. P. Caf. 4^. where Lord 
Kenyon faid, “ I agree that when a carrier lofes goods by accident, 
trover will not he *gainft hirh, but when he delivers them to a 
third perfon and is an ador, though under a miftake, this fpecies 
of adion may he maintained.’ 1 

Shepherd Serjt. contra was.ftopped by the Court. 

Heath J. — I am not dear that in the prefent cafe there was 
any breach of the agreement. The Defendant does not agree to 
bring the prints home; he was authorized to fell them for what 
they might fetch if not more than one guinea fhould he offered 
for them feparately : and under tins part of the agreement I do 
not fee why he was not at liberty to leave them with an agent to 
be fold. The condud of the Defendant however, cannot amount 
to a converfion in any point of view. It is agreed that mere 
negligence is not firfficitnt : now the condud of the Defendant in 
not felling the prints in India was a mere non-feafance. To 
fupport an adion of trover there muff be a pofitive tortious 
ad. « 

Vol. II. 5 X 


Rooke 



44<> CASES IN EASTF.R TERM 5 

i8bt. Rooke J. — In this, cafe there was no agreement to bring the 
bT^mley prints home. The Defendant left them in India judging for the 
Cox writ heft: and though he ordered the money to be remitted to him- 
felf, it is clear that this was done with no other view than to faci- 
litate the payment of it to the Plaintiff. At all events it does not 
appear to me that there was any converfion. 

Ciiambre J. — It is not neceffary to decide whether any aftion 
at all could be maintained under the drcumftances of this cafe ; 
but the ftrong inclination of my opinion is, that none could be 
maintained. The Defendant agrees to fend fome prints to India % 
and if they are fold for more than one guinea each, the Defen- 
dant is only to account for them at that Aim. Then the Plaintiff 
agrees to take all which fhall be returned Without any charge to 
the Defendant: none are returned. The agreement concludes 
with a general authority, in cafe the prints do not fell for a 
guinea each, to fell them for whatever they may fetch. The 
Defendant not being able to fell them at a guinea, leaves them 
with an agent to be fold to the beft advantage. It does not ap- 
pear, that any have been fold. No adt has been dene. The 
agreement does not exprefs that the Defendant fhall fell the goods 
himfelf : it feems therefore that the delivery to his agent was 
within the terms of the agreement. 

JPcr Curiam, Rule abfolute for entering a nonfuit. 


May 13 th, 


Perkins, Adminiftratur, v. Pettit jind Yale. 


If a Defen- 
dant in error, 
(the Plaintiff 
in the aftion) 
upon judg- 
ment be- 
ing affirmed 
take in exe- 
cution the 
body of the 
Plaintiff in 
error for the 
debt da- 
mages and 
cods in error, 
Wdoes not 
thereby dif- 
charge the 
bail in error; 
but may file 
them upon 
their recog- 


gciRE Facias on a recognizance of bail in error. The Defen- 
dants pleaded iff, Nul ticl record of the recognizance. 2dly, 
Nul tiel record of the writ of Scire facias and return, jdly, Exc* 
cutionem non “ becaufe they fay that to the laid fuppofed recogni- 
zance *a certain condition, wfcstuflderwrjttjen which condition (re- 
citing that the Plaintiff had lately in his Majefty V Court of Common 
Bench at Wtjlminjlcr before Sjr James, Njtre Knight and his 
Brethren Juftices of the faid Court by the conftderation and 
judgment of the Arid, Court recovered againft Howes a certain 

debt of 360/. and alfo 27/. jx. 6 d. for his damages which he had 
fuftained by occafion of the detaining that debt whereof the faid 
Jane Howes had been convi&ed and that the faid Jane had fued 
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out of his Majefty’s Court of fibandety at Wefminfer on the Add 1801. 
judgment his Majefty’s writ of Error tefled the 19th day of May pTr^ns 
in the 58th year of his reign directed to Sir ' James Eyre Knight p. ETT ^ T an 
Chief juftice of ’his Majefty’s Court of the Bench aforefaid ) was, v * tB * 
that if the faid Jane Howes ffiould by herfelf or her fufficient fe* 
curity profecute the faid writ of Error with effect and alfo ffiould 
fatisfy and pay unto the faid Plaintiff (if the faid judgment fhould 
be affirmed or the faid writ of Error fhould be difcontinued in her 
default or fhe fhould be nonfuited therein) the debt and damages 
aforefaid'then already adjudged upon the faid judgment and all 
cofts and damages to be alfo awarded for the delay of execution of 
the faid judgment by means of the faid writ of Error then that 
recognizance fhould be* void and of no effedt or elfe ffiould remain' 
in full force and virtue as by the ‘faid condition of the faid re- 
cognizance remaining of recdrd in the faid Court of our faid Lord 
the King of the Bench may more fully appear’ And the faid De- 
fendants further fay that afterwards to wit in Michaelmas Term in 
the 39th year of the reign of our Lord the King the faid judg- . 
ment was in all things affirmed by the Court of our Lord the King 
before the King himfelf the fame Court then and ftill being at’ 
Wejlminjler aforefaid in the faid Cbunty of Middlefcx and by the 
fame Court a large fum of money to wit the* fum of 1 6 /. ioj. was 
adjudged to the faid John according to the form of the ftatute in 
fuch cafe made and provided for his damages cofts* and charges 
which he had by oscafion of the delay of ’the execution aforefaid 
by the pretence of the profecution of the faid writ of Error as by 
record of the faid Judgment of Affirmance ftill remaining in the 
fame Court at Wejlminjler afqrefaid may more fully appear And 
the faid Plaintiff afterwards and before the fuing forth of the faid 
fuppofed writs of Scira facias or either of them to wit on &c at 
filed and profecuted out of the faid Court of our Lord the King 
before the King himfelf the fame Court then and ftill being at 
Wejlminjler aforefaid on the faid Judgment of affirmance a certain 
writ of our Lord the King of Capias ad fatisfaciendum againfttbe 
faid Jane Howes directed to the .Sheriff of Middlefcx whereby the 
faid Sheriff was commanded that he fhould take the faid Jane if 
lhe ffiould be found in his bailiwick and her^fafcly keep fo that he 
might have her body before our faid Lord’ the’ King op the Mor- 
row of All Souls then next following wherefoever he ffiould then 
t>e in England to fatisfy the faid John as well the faid debt of 

360 4 
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360 7. as alfo the faid 27/. 3 /. 6 d. for his damages which he had 
fiiftained by occafion of the detaining that debt and alfo the faid 
1 6 /. 10/. for his damages oofts and charges which he had -by oc- 
cafion of the delay of the execution of the judgment aforefaid by 
the pretence of the profecution of the '&jd writ of Error -brought 
'by thefiud Jane againft the iaid Plaintiff and upon the premifes 
aforefaid which writ after the ifluing and before the return thereof 
to wit on &c at Xdc was duly 'delivered to Charles Price Elquire 
and Peter MtUifl) Efquire then being Sheriff of the fame County 
to be executed <in due form of law and the faid Sheriff by virtue 
of the faid writ afterwards and before the return thereof and before 
the filing out of the faid writ of Scire facias or either of them to 
'wit on &c at bfc took and arrefled the faid Jane by her body and 
had and detaiued her in his cuftody in execution at the fuit of the 
laid Plaintiff for the caufe aforefaidfor a long fpace of time to wit 
from that time until the fuing forth of the faid fuppofed writs of 
Scire facias and froth thenceforth hitherto. And this Sec. where* 
fore’* &c. 

4 * 

Jffue was joined ^on the two iirft pleas: and a general demurrer 
put in to the lad. 

Marjball Serjt. was to have argued in fupport of the demurrer ; 
but Shepherd Seijt. being called upon by the Court to fupport the 
plea, faid that he meant to contend that the condition of the re- 
cognizance was fatisfied by the ‘Plaintiff in error being taken in 
execution for the original debt and cods together with the cods 
of the writ of error; and mentioned the cafes of Vigers v. 
Aldrich , 4 Burr. 2482, and Clarke v. Clement , 6 Term Rep. 
>$ 2 S («)• 

But the Court (confiding of Hz a t n \ Ro o k e , and C11 a m brb, J g . J 
were clearly of opinion that it was not an arguable point. 

Judgment for the Plaintiff (4). 


442 
1 Box. 

V ^ —11^ 

Pt RKiNI 

< V * 

?£T7 IT Mel 

Yah. 


W See ntfo Jajutt v. H'itby. i Ttrm Htf. i the principal become bankrupt pending 
557 - Temur r. Htgue, 7 Ttrm tit}. 420. j the writ of Error, inuhtut v. Braitlvmtt , 
(,t) So bail in error cannot be reMeeedif 1 1 Ttrm Rtf. 614. 
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*T*his was an adion of debt on*a bond for 4000/. conditioned 
for the payment of 2000/. A verdid having been found for 
the Plaintiff with one fliiHing damages for the detention of the debt, 
judgment was entered up for 4019/. 11 s. 6 d. being the amount 
of the penalty vvith the addition of is. damages and 19/. iox. cofts. 
Upon this judgment the Defendant brought a writ of error, and a 
recognizance was entered into by two perfons as his fureties bind- 
ing each of them in the fum of 4000/. Notwith {landing this writ 
of error the Plaintiff fued out a Fieri facias indorfed to levy 
2119/. nr. being the amount of the fum mentioned in the condi- 
tion together with the* damages and cofts added to 100/. due by 
way of intereft. 

A rule nifi having been obtained for fetting afide this execution 
on the ground of its having iffued pending a writ of error. 

j Bsf and Pracd Seijts. now fhewed caufe, and obje&ed to the 
recognizance upon two grounds, firft, becaufe the Defendant him-* 
felf had not entered into it together'with his fureties ; fecondly, be- 
caufe it was not taken in a proper fum. They relied upon the 
words of the ftatute 3 Jac. 1. c. 8. which provides that no execu- 
tion fhall be ftayed upon any writ of Error for the reverfing of any 
judgment given upon any obligation with condition for the pay- 
ment of money only “.unlefs fuefi perfon or perfons ih whofe names 
fuch writ of Error fhall be brought with two fufficient fureties fuch 
as the Court {hall allow of {hall firft before fuch ftay made be bound 
unto the party for whom any fuch judgment (hall be given by recog- 
nizance in double the fum adjudged to be recovered by fuch former 
judgment to profecute the faid writ of Error with effe£fc and alfo to 
fatisfy and pay the debts damages and cofts adjudged iipon the formefr 
judgment and all cofts and damages to be awarded for the fame 
delaying of execution.” With refped to the firft point they con- 
tended that as the words of the ftatute were pofitive that the plain- 
tiff in Error {hall enter into the recognizance with two fureties, no 
length of practice to the contrary would authorife the Court to 
confider thofe words fa;isfied»by a recognizance entered into by 
two fureties without the PUintiff in Error ; and that the cafes of 
Barnes v. Bulwer , Carth. 1 2 1 . Goodtitle v* bcnrimgtoh, Barnes 75. 
and Lujhington V. Doe > Barnes 78. where recognizances entered 

VoL.lI. '■ ' 5Y • into 


A recogniz- 
ance entered 
into by the 
bail in error 
without the 
principal is 
good. 

if on a bond 
debt double 
the fum fe- 
cured by the 
bond be the 
fum for 
which the 
bail bind 
themftdves in 
the recognis- 
ance in error 
it is fufikient; 
though a f ur- 
ther fum be 
due for in- 
tereli and 
colts and no* 
rninal da* 
mages have 
been reco- 
vered* 
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into by fiireties only were held fumcient were all cafes of eject- 
ment, which do not depend on the ftatute of fac . i, but on 16 
and 17 Car. 2. c. 8. f 3. which is differently worded from the 
former ftatute as it only requires.the Plaintiff in Error to be bound 
without fpecifying whether with or without fureties. On tfye 2d 
point they urged that as the ftatute requires that the parties to 
the recognizance ftiall be bound in double the fum adjudged, the 
recognizance in this cafe ought to have been taken, in double the 
fum of 4019/. ioj. ,and they referred to a.manufeript note {a) of 
one of the officers of the Court ; or that even fuppofing according to 
the cafe of Moor v* Lynch, 1 Wilf. 2 1 3. it was fufficient to take the 
recognizance in double the debt really due, ftill the intereft ought 
to have been added to the fum mentioned in the condition, which 
then would amount to 2100/. 


Shepherd and Bay ley Serjts. contra as to both points relied on the 
invariable pra&ice of the Court as well as on the cafes referred to by 
the other fide, which they infilled muft govern the prefent. 

The Court (confifting of Heath , Rooke, and Cbambrc , Js.) 
f were of opinion th?t as the pra&ice had fo long prevailed without 
©bje&ion it was now too late to overturn it j and that with refpeCt 
t$the ift point they might without doing much violence to the 
ftatute conftrue the words with fureties to mean by fureties . 

Rule abfolute. 


{*) Anon. May 8th, 1796. Aftion on bond Per Curiam . There having been a failure of 

for money payable V inftalmentt ; judgment payment of the instalments the judgment is 

obtained and a writ of Error brought there. regular for tfie whole penalty and under the 

on; bail in error was only put in for double ftatute 3 Jac. S. e. 8. the bail In error 

the fum due, wbereupcm an application was fhould have been for double the penally and 

made to fet afide the execution which had this application would have been more pro- 

iffued notwithstanding the w fit of Error ano per had it been to (lay all proceedings on 

bail put in, mf«re!y becaufe the bail were not payment of the 'inAalmcnts due and all the 

bound in double the penalty of the bond*-— cods. 


May 1 6 th* 


Soilleux v , Herbst ( a ). 


If a bond of 
fob million to 
arbitration 


rr his was a rule obtained by Marfhall Serjt. calling on the 
* obligor in a bond of fubmiffion to arbitration, to ftiew caufe 


between the why the fubmiffion fhould not be made a rule of Court. 

trufteeot a c 

wife and her hufbaod recite that a foil for reparation ha* been inflitmed between the hufoaud and wife in 
the Commons, and that in order to put an end to any conteft about the terms of the Reparation it has been 
agreed that all matters fhouidoc referred td^. 5 . and either of the parties fhould be ** at liberty to apply 
to the Court ” to make the V award a rule 0 1 Court,** fuch fubmiffion may be made * rule of the Court of 
Common Pleas under the 9 and 10 IV , 3. 


(a) All the affidavits were by mi&ake entitled in this manner, though no caufe wopend- 
ing in the Court, * * 


Htrbfh 
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Herbjl the obligor was trufte<J for the wife of Soilleux the obligee. 1801. 
The bond recited that Mary Soilleux wife of John Soilleux ,' had son.’ttTx 
lately inftituted her fuit and complaint in the Ecclefiaftical Court heTbst. 
at DoElors ' Commons, for a reparation and divorce a menfd et thoro , 
and in, order to prevent further conteft, controverfy, litigation., and 
difputes whatfoever, as well touching the terms on which fuch di-^ 
vorce ihould be had, as alfo to terminate and put a final end and de- 
termination to the faid fuit, and to any doubt, queftion, conteft^ and 
difpute, which might arife in relped of the children of the faid 
marriage, it had been propofed by the faid John Soilleux, and 
agreed to by the faid Mary Soilleux, that the terms of fuch fepara- 
tion, and all matters in conteft and difpute between them (hould 
be left to fhe confidoration, judgment, arbitration, final determin- 
ation, and award of jf. S. W. &c. and it was agreed, that either 
of the faid parties fubmitting Ihould be at liberty to apply to the 
Court for making the faid award a rule of Court. The bond was 
conditioned for the performance of the award by the faid Mary 
Soilleux. 

Lens Serjt. (hewed caufe and objeded ill, # that in , the fecital # 
cf the bond it was not fpecified to what Court the application 
ihould be made, and that from the expreflion “ the Court,” it coi 4 p 
not be underftood to be the intention of the parties that the* ap- 
plication Ihould be made to this Court. 2dly, That the agreement 
being, that either of the parties might apply to have the award 
made a rule of Court, would not authorize them* to apply to 
have the fubmilfion ‘ made a rule of Court ; for which ho 
cited Harrifon v. Qundry , 2 Str. 1178, as in point {a); }dly, that 
as the matter of difpute between the parties was only the fubjed 
of a fuit in the Ecclefiaftical Court, the ftatute of 9 and 10 JF. 3. 
e. 15. gave no authority to tliis Court to make the bond of fub- 
miffion a rule of Court, the ftatute being exprefsly confined to 
“ controverfies, fuits, and quarrels, for which there is no other re- 
medy but by perfonal adion or fuit in equity.” 

'The Court (confifting pf Heath , Rooke , and Chambrc, Js.) 
overruled all the objedions, and obferved as to the firft, that by 
the words of the ftatute, the parties are at liberty to make the fub- 
miflion “ a rule of any of His hfrajefty’s Courts of record, which 
they Ihall choofe” and therefore the words ufed in the bond 

(a) Vide alfo Anon. * Barnard 163. Runuington Serjti amicus write laid, the cafe of 
Guudrj v. Harrifon had been often overruled. 

# * 

5 


were 
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were fufficient. As to the fecond cLje&ion they were of opinion, 
that the cafe of Gundry v. Harrifon was intitled to very little cre- 
dit, and as to the 3d, that the obligor being truftce for the wife of 
the obligee, many caufes of a&ion at law, and many fuits in 
equity might arife out of the difputcs dated in the recital of the 
boad. 

Rule abfolute. 


May 1 8 th. Moody, Aflignee of the Sheriff v. Pheasant. 


Final judg- 
ment may be 
entered upon 
a bail-bond 
without exe- 
cuting a writ 
of inquiry^ 


TyAYLEY Serjt. applied to the Court for leave to enter up final 
judgment upon a bail bond, without executing a writ of in- 
quiry, obferving that although the practice had been othenvlfe, 
the Court of Kings Bench had of late decided, that a writ of in- 
quiry was unneceflary in fuch cafes. / 

The Court (confiding of Heath, Rook, and Chtd - , Js.) 


being of the fame opinion, gave leave to enter up final judgment 
accordingly. 


May 18 th. 


Bell v. Da Costa. 


ssumpsit on a bill of exchange agaipd the acceptor. The 
declaration deferibed the bill to be payable to certain perfons 
g the firm of Meflrs. M'Brair, Wat fun , and Co. and averred, 

u rot am- . 

fcerty (o take that the laid perfans fo ufing the firm of Meflrs. M'Brair, Wat - 
f on * and ^°* as aforefaid, indorfed ;t to the Plaintiff. Plei, that 
rpTclal de. before the indorfem ent, the faid Meflrs. M'Brair, Waifin, and Co. 
mret.of took and accepted two other bills in .full fatisfadPon. The 
could no: Plaintiff replied, that the faid perfons fo as aforefaid ufing the 

bimfeif o^m ^ irm °f Meflrs. M'Brair, and Co. did not accept the faid 
*emurr*!. * n fati&fadinn, &c. concluded to the country, and add d the 

dllXgJna f imtliter ' The Defendant ftruck out the funiliter, and put in a 
the Defend- fpecial demurrer, afligning fo/ caufes, that the Defendant in 

ant as ac- 


A Defendant 
who is under 
terms to * 

plead ifluably ufin 


ceptorofa bill of exchange payable to certain perfons ufinf fh» firm of Meflrs M'Brair, WatJan, and 
Co. Defendant pleaded, that the faid MeflV,. M'Brair, Wat/oa, and Co had 

^OdftKme^r^/f ,d ? P '-I° n f °. a * ' forefa j d * the farm of Mtffra. M'Brair, mA Co. ('Cav. 
fn* out the name of W a tfon 4 ) aid not accent fatisfadtion, and concluded to the country. Snai. that 
tbi* variance could only oe taken advantage of 00 fpecial demurrer. 7 


his 
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his plea had averred, that the faid Meffrs. M l Brair, Watfon , and 
Co. had taken and accepted bills of exchange, and that the Plain- 
tiff in his replication alleged, that the faid perfons fo as aforefaid 
ufing the firm of MelTrs. M l Brair t and Co. did not take 
and accept them, that the Plaintiff had not tendered any aver- 
ment on which iffue could be taken by the Defendant with- 
out departure* from his plea, and that the Plaintiff had attempted 
to put in iffue a fubjeft matter foreign to the Defendant’s plea. 

A rule having been obtained calling upon the Defendant to (hew 
caul'e why the Plaintiff fhould not be at liberty to proceed to the 
trial of the iffue, notwithftanding the demurrer put in by the 
Defendant, on the ‘ground of the latter having been under terms 
to plead iffuably, rejoin gratis, and take fhort notice of trial, 

Bejl Serjt. fhewed caufe and contended, that the terms impof- 
ed did not oblige the Defendant to wave any good ground of 
demurrer, but only not to demur for delay, and cited the cafe of 
Dewey v. S opp, 2 Str. 1 1 85. 

Shepherd and Bayley Serjts. contrh cited Berry v. Anderfon , 
7 Term Rep. 530. [a) where a fpecial demurrer was held not to % 
an iffuable plea, as not going to the merits, and the party derriur- 
ing was compelled to ftrike out the fpecial caufes of demurrer. 

The Court (confifting of Heathy Rookc , and Chambre , Js.) 
faid the true queflion in thefe cafes was, whether tlje objections 
were fuch as might bp relied on upon a general demurrer, and 
accordingly made th£ rule abfolute without payment of cofts, at 
the fame time giving the Plaintiff leave to amend without payment 
of cofts. 

(a) See alfo the cafes there cited in noth. 
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Waterhouse v. Skinner. 


May i 8th* 


jssVMPSir. The declaration ftated that the Plaintiff, at the in- UA agree 

fiance ’and requeft of the Defendant, bargained with the De- ‘°j> a vof 5 . 

and B. to fell 

fendant to buy of him, and the Defendant agreed to fell to the *0 A. goods 
Plaintiff a quantity of oats at the # price of 2 1 fhillings per quarter, price', 'tobe 
to be delivered any time between Michaelmas day 1799 and 
Lady day 1800: and in confideration thereof’thfc Plaintfff under- J^JVdal • * ' 

and B. tsi.l 

to deliver the goods within the time, it is fufficient for A . in declaring upon the contrail to aver, that 
he was during all the # time, and ftill is ready and willing to receive and pay for the goods; without 
making any allegation of an a&ual tender and refufal. 


VOL. II. 


5 Z 


took 
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1801. took to accept and receive the oats, and pay for them at the 
wTt n' V above mentioned price, and the Defendant undertook to deliver 
hol'sb them fome time between the alcove-mentioned days ; “and al- 
Sicinkcb. though the faid Defendant afterwards, to wit on, &c. at, &c, did 
in part performance of his faid promife deliver to the Plaintiff 
a part; to wit, five quarters of the faid oats, and although the time 
for the delivery of the refidue of the faid oats to the faid Plaintiff 
according to the Defendant’s promife aforefaid is long fincc elapf- 
ed, and the Plaintiff was for and during all that time, and flili is 
ready and willing to accept and receive the refidue of the laid 
oats, and to pay for the fame at the rate or price aforefaid, to 
wit at, &c.” Yet Defendant not regarding, &c. had not deli- 
vered, &c. but had refufed, &c. The Defendant pleaded 
affumpfit , and a verdid having been found for the Plaintiff, a 
rule A nft was obtained in Michaelmas Term laft, calling upon him 
to flxew caufe why judgment Ihpuld not be arrefted, becaufe it 
was not averred in the declaration, that he had performed his part 
of the contract by tendering the price of the corn. 

Shepherd and Bcjl Serjts. fhewed caufe; and diftinguifhed this 
cafe from that of Morton v. Lamb, 7 Term Rep. 125. by obferv- 
ing, that in that cafe there was no averment of the Plaintiff’s 
readinefs to receive aud pay for the corn ; which is all that is 
neceffury to fupport the adion, as appears from the words of Lord 
Kenyon in Morton v. Lamb, that “ where two concurrent ads are 
to be done, the party who fues the other ^for non-performance 
mull aver, that he has performed, or was ready to perform his part 
■of the contract.” 

Marfoall Serjt. in fupport of the rule contended, that the mean- 
ing of the contract was, that the money Ihould be paid on the 

delivery of the corn ; that the payment and delivery therefore 

* 

were concurrent ads, and confequently that neither party could 
maintain an adion agaioft the other without averring perform- 
ance on his part, or a tender and refufal ; that the averment in 
this declaration of the Plaintiff’s readinefs to pay was introduced 
in order to avoid the neceflity of proving an adual tender, with- 
out which the Plaintiff was not # entitled to maintain his adion. 
He cited Galloncl v. Briggs, 1 Salk. 1 1 2. and Pordage v. Cole , 

f <1 

I Saund,. 320 {a). • 

Cur. adv. vult. 

See the edition of Saumttrt by~Mr, Serjt. Willi amt, where in note 4 to the above cafe 
the learning upon this fubjeft it very folly collected and commented upon. 

On 
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On this day the opinion of the Court (prefent Rookc and 
Chambre , Js.) was delivered by 

Heath J. — The only doubt which we entertained on this 
cafe arofe from the decifion of the Court of King's Bench in 
Morton v. Lamb. But that decifion has been explained by the 
fubfequent cafe of Raw/on v. Johnfon i Eajl. 203. where in 
a declaration on a contrad fimilar to the prefent an averment* of 
the Plaintiff’s readinefs and wilKngnefs to pay for the article to 
be delivered by the Defendant, without any allegation of an 
a&ual tender of the money was held fufficient. With the de- 
termination of this laft cafe we are perfectly fatisfied, and there- 
fore think, {hat the judgment ought not to be arrefted. 

Per Curiam , , Rule difeharged. 
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THE END OF EASTER TERM. 


Shortly after the clofe of the term, Lord Eldon , who had con- 
tinued to hold the office of Lord Chief Juftice of this Court, 
together with that of Lord High Chancellor, and had occafionally 
prefided here in order to make his Report on motions for new 
trials where the caufes had becn # tried before him, refigned the 
former fituation. 

The Right Honourable Sir Richard Pepper Arden , Knight, 
(having refigned the fituation of Mafter of the Rolls,) was. ap- 
pointed to fucceed him, and was created a peer by the title of 
Baron Alvanley of Alvanlcy in*the county palatine of Cbejler. 

Sir William Grants Knight, fucceeded Lord Alvanley as Mafter 
of the Rolls, and was fworn of His Majefty’s Moft Honourable 
Privy Council. 

In Hilary Term laft Wil'iam Mackworth Praed , of Lincoln's 
Inn , Efquire, was called to the degree of Serjeant at Law. HU 
motto was “ foederis aquas dicamus leges." 
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Parry v. Frame. 


8 th. 


^TToyer for an indenture of Ieafe. Jl. having 

A The Defendant having agreed to purchafe of the Plaintiff for purchaflofj?. 
75 /. the remainder of a term of twenty years in a houie, whereof dtrofaterm 
eight years were unexpired, the latter delivered up to him the inden- j: h v e J*“ t cr h d . c ' 
turc of leall- for the purpofe of enabling him to get an affignment the ieafe la 

order that 

made out, and alfo the key of the houfe. After this the Defendant he might get 

having made a bargain with the original landlord for an enlarge- 

ment of the term, and having fome difpute with the Plaintiff re- then ol>t3l “- 

° 1 ed an en- 


fpe&ing certain fixtures which the Plaintiff’s undertenant had 1 « r g«nent of 
taken off the premiles, refufed to pay the full price agreed upon, tfce original 
claiming to make a deduction for the articles taken away ; and lefuTawTc^ 
alfo declined to accept an affignment of the term from the Plain- 
tiff, alleging that it was rendered \mneceffary by his fubfequent pay the foil 

' ^ ° A price agreed 

bargain with the original landlord. Upon this* the PlainjiiF re- on, becaule 
quired that the leafe fhould be returned, which was refufed : but fenant"^" 

removed 

fome fixture.** Held that B. might infill on A. accepting the alignment, and after demand and refute! 
of the leafe might maintain uover for n, # 
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i Sc i. no demand was ever made of the purchafe- money. It appearing 

.■ v at r ‘ ie tr * a ^ before Chumbre J. at the Sittings after laft Eajler Term, 

that the Defendant at the time of the agreement being entered 
into with the Plaintiff was aware that the undertenant was to take 
away the fixtures in difputc, but that the Plaintiff bad alfo taken 
awav ibtne articles to which he had no right, the Jury deducted 
the amount of the latter articles from the price agreed upon, and 
round a verdict for 73/. 1 9 s. 

Clayton Serjt. now moved for a Rule, calling on the Plaintiff to 
Hrew caufe why a nonluit fliould not be entered, contending, that 
under the circumftances of this cafe trover was not maintainable, 
ior that the Defendant had an intereft in the leafe, and a Hen upon 
it ; that although a legal alignment of the leafe had not actually 
been made, yet that a court of equity would have enforced the 
Defendant’s title to it, by compelling a fpccific performance of the 
agreement between the parties ; that the Defendant therefore having 
an equitable title to the leafe could not be guilty of a convcriion 
by retaining it ; and that the two circumftauces which are necef- 
fary to fupport an adion of trover did not concur in this Plaintiff, 
namely the right of property and the right of poftliTum. He 
cited Gordon v. Harper , 7 Term Rep. 9. 

But the Court was of opinion that although the Defendant on 
payment of the purchafe money and taking an affignment would 
be entitled to retain poffcffion of the indenture of kafe, yet that 
the Plaintiff had a right to ink ft upon an alignment being made 
out with covenants to protect himfelf, ’and that t!;ercforc, as the 
Defendant had refit fed to accept an alignment or return the leafe, 
the adion of trover was maintainable. 

Clayton took nothing by bis motion. 


>•« $ib. Waddington and Others v. Bnisrow and Others 

Executors of Simmons. 


a written yfs&UMrsi'i . The declaration Gated that the teftator in bis life- 

tgr.'cmr. i nr /j 

the Me of i.! " time was poffeffcd of twentv-two acres of land, fituate, &c. 

the h(...H 1 . , ’ ’ 

which flr.li on which faid land certain Iiojjs were then growing, and that the 
cn arntain hid teftator being fo poflefted thereof, the Plaintiffs bargained for 
at°rcs b c e n«nd, aiK * ^b^ed t( fiuy. of the faid teftator, and the faid teftator agreed 

to hf* deliver- 
ed w p< ckets at a certain place, cannot be £tven in evidence unlefs (lamped with an agreement ftamp ; 
fuch a 1. ^cement not br*: ^ within the exception in the 23 (jso. 3. c . 5#./. 4* refpetting agreemenu for 
tiie laic of g':o#, wares, and mcrchandifts, # 


to 
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to fell to the faid Plaintiffs all thj, hops then growing on the faid 
land at the rate of io l. per hundred weight, to be therefore paid 
by the Plaintiff's to the faid teflator, and to be delivered in pockets 
by the faid teflator to the Plaintiffs at IV. in the county of Kent, 
and in confideration thereof and alfo in confideration that the 
Plaintiffs' had undertaken to accept and j>ay for the hops at the 
rate aforefaid, the teflator undertook to deliver the hops to the 
Plaintiffs at the place and in the manner aforefaid in a reafonabic 
time next after the fame fliould be pulled and gathered ; that the 
hops were afterwards pulled and gathered and amounted to two 
hundred weight, and that although a reafonabic time had elapfed 
and the Plaintiffs were willing to receive them, yet that neither 
the teflator tjor the Defendants had delivered them. There was 
a fecond count only varying from lire full by Hating, that the 
teflator agreed to fell to the PlaintiiFs all the hops then growing 
on twenty-two acres of land of tire teflator, without faying where 
the land was fituate. The Defendants pleaded the general iffne. 

This caufe was tried before llotham Baron, at the Maidjlanc 
Spring Affixes, when the following agreement w.as produced "on 
the part of the Plaintiffs: “ Agreed this 13th of November 1799 
to give the undermentioned gentlemen at the rate of 10/. per 100 
weight, for the quantities of hops as attached to their refpective 
tunics, to be in pockets and delivered at W hit jl able. 
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(Signed) Henry Simmons. 

I I 'm. Francis , disc. &c. 
(Mere followed ievertd other 
fignatures.) 


JVm. Francis , all his growth 
about 23 acres. 

Henry Simmons , do. 2 2. 

(Here followed feveral names 
with their refpedtive quan- 
tities.) 


(Signed) Sum. F err end, Waddingloti , and Co. 


It was proved tliat it was cuflomary in Kent for purchafers of 
Imps to enter into agreements while the hops are growing for the 
delivery at a future time, and that when no particular time is fpe- 
cliicd in fuch agreements for the delivery, it is underflood to be 
within a reafonable time after the hgps are picked and dried. On 
the production of the above agreement it was objected that it 
could not be received in evidence inafmuch as it was not flumped, 
and the learned Judge being of that opinion*, the Plaintiffs were 
nonfuited. 


A rule 
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A rule nifi for fetting afide tLe nonfuit having been obtained in 
the courfe of laft term, 

Rimnington Serjt. was proceeding on this day to fhew caufe, 
contending that the agreement in queftion fell within the words of 
the 23 Geo. 3. c. 58 ./. I. which impofes a duty upon every piece 
of paper upon which any agreement (hall be written, whether the 
fame fhall be only the evidence of the contract, or obligatory upon 
the parties from being a written inftrument, and that it did not 
fall within the exception in the 4th fedtion of the fame adt refpedt- 
ing agreements made for or relating to the f’ale of any goods, 
wares, or merchandifes ; when the other fide was called upon by 
the Court to fupport the rule. 

Accordingly Shepherd Serjt. argued that the agreement in queftion 

fell within the exception in the 4th febtion of the adt ; for that 

although the quantity of hops to be delivered was meaiured by 

the number of acres in the pofieflion of the Defendant’s teftator, 

yet that the hops at the time of the delivery were to be in the 

condition of goods, wares, and merchandifes ; that this cafe was 

not like an agreement for the faic of corn (landing on the ground 

where the purchafer is to reap the corn, lincc the iubjedt matter of 

the contract in that cafe cannot be conftdered as goods, wares, and 

merchandifes, at the time when it comes into the pofieflion of the 

purchafer, whereas in the prefent inllancc it would have been a 

breach of the contract, if the feller had omitted to deliver them in 

the condition of goods, wares,. and merchandifes, that is, gathered, 

dried, and pocketed; that the circum fiance of the agreement, being 

* 

made before the goods were in rye, could not take it out of the ex- 
ception, for that if fuch were its efiedt, every agreement to deliver 
any article of what kind feever at a future time, where the article 
is not in exigence at the time of the contract, mu ft a! lb be deemed 
not within the exceptions ; as if a wine-merchant fhould under- 
take to deliver a certain quantity of wine in the enfuing year of 
tiie vintage of the current year. 

Lord Alva n ley Ch. J. — By this contrabl the Defendant's tefta- 
tor undertook to fell to the i .aintiffs the whole produce of twenty- 
two acres in his poffeffion, and it he had fold one buftiel to any 
other perfon he would have been liable to an action. He agreed 
to fell the whole produce of the land in a certain ftate : the fu ll 
term of the agreement is, that he wii! fell the whole produce of the 
land, and the ibcond, that it lhall be in a certain ftate at the time of 

8 delivery. 
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delivery. It is therefore an agreement for the laic of goods, wares, 
and merchandife, and forncthing more. I think the agreement 
is not within the exception of the flatute. 

Heath J. — It appears to me that the iubjed-matter of this 
agreement muft be taken with reference to the time at which the 
contrad was made. Now'at that time the hops did not exift in 
the flate of goods, wares, and merchandife. 

R o o k E j. — The objed of the Legiflaturc in introducing the 
exception of the 4th l'edion was to prevent the duty which had 
been impofed by the ill ledion upon all agreements generally, 
from impeding ordinary commercial tranladions. But the fub- 
jed of the prefent agreement is a fpeculative bargain relative to 
things not in effe at the time when the con trad was made. It does 
not appear to me therefore to fall within the meaning of the 
exception. 

Cham ere J. — There is a little ambiguity in the terms of this 
agreement, but that has been cleared up by the parol teftimony. 
Indeed the declaration puts the matter beyond all doubt, for it flq/es 
the contrad to be for the fpcciiic produce of twenty- two acres of 
land alleged to be in the po lie ill on of the vendor. Now the ftatute 
only exempts contrads for the falc of goods, wares, and merebasv 
dills. Hut tins contrad gives the vendee an interest in the whole 
produce of that part of the vendor’s farm, which confifts of hop- 
ground'-.. If the vendor had grubbed up the hops, or had re ill fid 
to urn her or dw them, it would have been a breach of the contrad. 
Though i admit that *a contrad for the lale of fo many hops as 
twentv-two acres might produce, to be delivered at a diftant day, 
might fall within the exemption of the ad, not with (landing the 
hops wove no: in the ftate oi gwods, wares, and mcrchandifcs, at 
the time of the contrad made, yet I cannot think the prefer.: 
agreement within that exemption, ft nee it gives an in tore ft to the 
vendee in the produce of the vendor’s land. 

Rule diflharecd. 
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lix parte Motley el Uxor. 
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TJ/iUJ.-’.Ms Serjr. applied to the Uourt to amend a fine by altering The c© u ti- 
the furnames of the Deforciants in the writs of covenant and rchl<! 'l 1 
dedimus poteftatem, and in the precipe and concord acknowledged r" r{L ' J t "'° 

v c fir i bzck, 
by altering 

the furnames of the Deforciants, ,‘Hjgh it was fworn that a wrong name had been inferted by millakc. 

Vol. II. 0 B by 
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by them, and at the fcveral offices through which they had pafled, 
from Wood to Motley ; and that* the chirographer ffiould be ordered 
to deliver up fuch writs, &c. for the above purpofe. He made this 
application upon an affidavit of the attorney who was employed to 
pals the fine in the year 1798, and of the Deforciants themfelves, 
the former of whom Hated, that at the time lie was employed to 
pals ii\e fine, and through the whole of the tranfadion, he undcr- 
ftood the names of the Deforciants to be Wood, and accordingly in- 
ferted that name inftead of Motley , which he now found to be their 
real names, in the writ of covenant, and that they being illiterate per- 
fons only put their mark, and did not difeover the miftake ; and the 
deforciants ftated that the fine was read over to them,, and they un- 
derflood it, but did not difeover the miftake which had been made 
with refped to their names. 

Lord Alvanley Ch. J. — This is an application to amend a 
fine, by inferting the names of Motley and wife inftead of Wood and 
wife. It is not fworn that the parties at the time the fine was 
palled were as well known by one name as the other, or even that 
they were known by the name of Wood at all ; and we are defired 
to make the amendment without any reafon given why one name 
was put for the other. The confequences of Inch an amendment 
rnuft be obvious to every body. Suppofe an ejectment brought, 
and a fearth made for a fine and none found ; and then when the 
parties cothe to trial a fine is* produced which efcaped the learch, 
becaufe the name has been changed. Thcfe amendments ought 
not to be, made, except in cafes where the alteration is of inch a 
nature as that no one can be milled by it. Indeed I will go fur- 
ther and fay, that if the Court of Common Picas had allowed inch 
an amendment as is now applied for, 1 , as Mailer of the Rolls, 
would not have granted a new writ of covenant. 

The other Judges concurring, 

Williams took nothing by his motion (a). 


(a ) Vide Cro/s v. Vtad y anu t vo!. i. p. 1 57. i Mich* 7 . Kiev. 24. v. A/-y*;' t 

fin:i the calcs there ci.'cd : aifo Pea* fan j M ch. 7 . A u v . 2 6. and w JJ : jy, 

v. Ptarfon, I //. DU 73, Wynne v. Uynne % | ik:J, in tefry 


7 Ahd* 492. If he: hr v. Hul y loft, ! 
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his \vas an a&ion of trover for one cafk of madder and one <£• living at 

m N. in Devon- 

eh eft of indigo ; to which the Defendant pleaded the general jhin, ordered 
iflue. The caufe came on to he tried before Lord Eldon Ch.Jkflt the in London » 
Sittings at Guildhall after laft Hilary Term, when a verdict w r as ^e^by'ihip 
entered for the Plaintiffs with ml.ys. 3 d. damages, and 401-. 
cofts, lubject to the opinion of this Court upon the following cafe: ^ajid ad- 
Jffias Card a trader of North Lawton , in the county of Devon , thereof. On 
about twenty-five miles frotn Exeter , on the 4th of July 1799, by a*t£«/r"the> 
letter to the Plaintiffs, who were dry falters in London , ordered the w f re a 7 ; liver ‘ 
goods which were the fubject of this action to be fent to him. The wharfinger, 

0 # ; who received 

VlaintifFs accordingly on the 6th of July 1799 fent the goods, them on a*\ 
which were of the value of 1 1 1 /. 7 s. 3.'/. by the fhip Lively , con- p'id^hc 
figned to Gat'd, and fent a letter of advice to him inclofing the in- tr , e !?!‘l 2n< ?r 

a > O CL Urges » »1‘ - 

voice, dated the 6th of 'ft/ly 1700, which letter Card received m let i h 9 rar - 
courle, and the goods on their arrival at Exeter were delivered to toil, inform.- 

ing that in 

the Defendant, who was a wharfinger there and received them dn c&dVqu«Ke 
Card's account, and paid the freight and charges with which lie bring ck-" r ~ 
debited Card, and if any accident had happened to the goods be- tout'd cot 
fore the receipt of the following letter the Plaintiffs would have , 

1 ^ 0 poo us a SSI 

called on Card for payment. On the 1 6th September 1799, loon idling him 
after their arrival, Card wrtote the following letter to ’the Plaintiffs were at £.>.■■- 
Meilrs. Smi/h y Alilfs, Berketiy and Co. Nortbtawton , 1 6th September ume^.fild 
1799. “ Sirs, — As feme t!i I agreeable matters have recently taken ^nTn'cf" 

place in mv concerns, I have thought proner to leave the madder bankru ! K,;v - 

' 4 L-pon which 

and Eajl India indigo which I liteiy gave you an order for on he was after- 

r . , „ r M waidfl declar- 

your account, it is arrived late at i^xeier, Jo you will pteafe to cu a ban!:- 

fell the fame to any of your correfpon dents there, as I would vviih "IIcj uTcf' 

to do by you as P would with to have done hv mvfelf. 1 am f r;hf 

4 J ^ ' htul truO'*n 

very truly, Sirs, your obedient fervent, Jo/las Cord. The goods >•'«» »•>« 

4 • * ^ L v 1 p‘ h t, u n J 

arc at ihc wharfingers’ off ee, marked Lively , R. Mather." In ch-uges out- ; 
confequcnce of this letter the Plaintiffs wrote to their agent at (T'pv'miha 
Exeter to ftoij the goods in the poffeflion of the Defendant, and 
on the 20th of September the Plaintiffs’ agent went to the Defend- hlscu U,ii >’ 

w ■ but a tier- 

ant, in whofc warelrbufe the goods then were, and* tendered him wards did do- 

• liver them to 

the ailignees 

•of A . though indemnified by 2 ?. Held id, that B . hat) a right to flop the soodsin the hand* of C'/- and 
zdly, that he might maintain trover for ti«?m againft C. 
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Ills freight and charges and demanded the goods on the behalf of 
the Plaintiffs. The Defendant faid (as the fad was) that fome of 
Gard's creditors had been there before to demand them, but he 
had refufed to deliver them, hearing that Gard had flopped pay- 
ment. He then promifed not to deliver them out of his cuflody 
till he was certain of a fafe delivery. On the 2d of October the 
demand* was repeated by the Plaintiffs’ agent ant] a bond of indem- 
nity left with'the Defendant to indemnify him againfl any claim 
that might be made from any other perfon. On the 23d of 
September a commiffion of bankrupt ilfued againfl Gard , who was 
fubjed to the bankrupt laws, indebted to the petitioning creditors 
in a fum fufficient to fupport the commiffion, and had committed 
an ad of bankrupty on the Sth of September 1799. the ift 

cf October 1799 he was duly declared a bankrupt, and on the 19th 
of October 1799 aflignees of his effeds and eflate were duly 
chofen and an alignment executed. On the 3d of November the 
Defendant delivered the goods to the aflignees, who fold them for 
103/. jj. ; the' charges amounted to 3/. 19.0 The queflions for 
the opinion of the Court were, whether the Plaintiffs were entitled 
to recover? and if they were, what damages? whether 1 1 1 /. 7 s. 3//. 
or 103/. 7 r., or 99/. 17 s. ? If the Court fhould be of opinion with 
the Plaintiffs, the verdid to fland for fuch fum as they fhould di- 
red ; if for the Defendant, a nonfuit to be entered. 

Bejl Serjr. for the Plaintiff'. T lie queflion is, whether the 
Plaintiffs under the circumflances of this cafe were entitled to flop 
the goods in tranfilu ? The general rule is, that where the vendee 
becomes infolvent the vendor has a right to flop the goods at any 
time before they come into the adual pcffefTioti of the vendee. 
In Lichbarrow v. Mafon , 2 Term Rep. 71. Mr. juflice RJhhurJl fays, 
“ where the delivery is to be at a dillant place, as between the 
vendor and vendee, the centred is ambulatory til! delivery, and 
therefore in cafe of the infolvcncy of the vendee in the mean time, 
the vendor may flop the goods in tranfiiuR Now at the time 
when thefe goods were demanded by the Plaintiffs, they had not 
arrived at their journey’s end : for they had only reached Exeter , 
and were to be carried on from thence, and delivered to the vendee 
at North Taw ton. The cafe of Etdgfon v. Log, 7 Term Rep. 440. 
is a decided authoiity in the Plaintiffs’ favour. Indeed that cafe is 
much flronger than the preient, fiuce the initials of the vendee 
had been marked upon the articles in difpute previous to the ftop- 

1 o page 
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'page in tranfitu y and they were delivered to a carrier nominated by 
the vendee : neither of which circumftances occur in this cafe. 
So in' the cafe*of Stokes v. La Riviere, cited 3 Term Rep, 4 66 , and 
7 Term Rep, 443. the goods were font by the particular convey- 
ance appointed by the confignee : and in Hunter y. Beal, cited 
3 Term Rep, 466. the goods in queftion were fent to the Defend- 
ant, who was an innkeeper, direded to the eonfignees, a$«Hvlule 
in his hands he received directions from the eonfignees to {hip 
them, and was only prevented from fo doing bccaule he arrived 
too late at the quay -with the. goods; yet in both thefe cafes the con- 
fignees were held entitled to flop the goods in tranfilu. And in 
Bunt v. Ward, cited 3 Term Rep, 467. where goods were lent bv 
order of the vendor to a packer, the packer was confidered as a 
middle man, and the vendor was held to have a right to ftop the 
goods. If the Court fhould be of opinion- that the Plaintiffs are 
entitled to fucceed, the only remaining queftion will be, what da- 
mages the Plaintiffs {hall recover? Whether in/, ys. 3 d. the 
value of the goods, 103/. ys, the fum for which they were foTd, 
or 99/. 1 ys. the fum for which they fold after deduding the 
charges ? 

Here the Court expreffed themfelves clearly of opinion that the* 
Plaintiffs were only entitled to the fmaller fum. 

Shepherd Serjt. contra. The letter of the 1 6th of September 
1799, being written to the Plaintiffs, by the bankrupt after the ad 
of bankruptcy, can have no cffed in the cafe, as it cannot operate 
to refcind the contradf. Barnes v. Freeland, 6 Term Rep. 80. 
Smith v. Field, 5 Term Rep. 402. in which latter cafe the Court, 
referring to a cafe ©f Satie. v. Field, 5 Term Rep. 2 1 1.‘ take the 
diftindion that though before the ad of bankruptcy the vendee 
may refcind the contrad, yet that after that time he cannot. The 
principal queftions therefore -in this cafe are, whether the claim 
made amounted to a ftoppage, and whether at the time they 
were claimed they were ftill in tranfituf It is true that the doc- 
trine laid down by Lord Hardwieke in Snee v. Pre/cot, 1 Aik. 
2$ o. “ that a eonfignor may get the goods back again byatiy 
means, provided he does not fteal /them,” is very ftrong. But iii r 

that cafe as well as in all the cafes* fince, in which thatdodfihe 

* f v / 

has been recognifed, the goods have been adu%Hy feized by the 
eonfignor before they have come info the pofleilion of tho ebn- 
fi|nee ; whereas in this cafe the vendor was not abletoget them 
II. . 6 C , / • out 
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out of the wharfinger’s hands into his own pofteffion, anidtia now 
claiming to have a right of a&ion againft the wharfinger; for not 
delivering them. Had the wharfinger delivered the* goods to lhe 
Plaintiffs on their demand, perhaps they would have been entitled 
to retain them » but Lord Eldon, when this caufe was tried, feeraed 
to entertain fome doubt as to their right to fue the wharfinger* 
ThougV jjf the Plaintiffs had put their mark upon the goods while 
in the warehoufe of *the wharfinger, or if the wharfinger had 
agreed to hold them for the Plaintiffs, fuch circumftances might 
have amounted to a ftoppage ; ftill it may be very queftionable 
whether a mere notice to the wharfinger of a right to the goods is 
tantamount to a ftoppage. In confidering whether tbg goods were 
in tranfitu at the time the notice was delivered to the wharfinger, 
it may be obferved that in all the cafes on this fubjed expreffions 
have been ufed which muft be deemed figurative; fuch as that the 
goods muft have come to the “ corporal touch” of the confignee, 
which Lord Kenyon in Ellis v. Hunt, 3 Term Rip . 468. allows to 
be a figurative expreffion, and that they muft have come “ to their 
journey’s end,” which if ftritUy true would do away the authority 
of Ellis v. Hunt * Now here the Wharfinger muft be deemed the 
agent nf the bankrupt, fince he received the goods on his account 
> and debited him with the freight and charges. 

Lord Alvanley Gh. J. The cafe before the Court is fhortly 
this. Card being a trader at North Taw ton, gives orders to the 
Plaintiffs to fend the goods in queftion* to himfrom Lew don, but 
does not dired that they fhallbe fent by any particular fhip ; his 
orders were that they fhould be fent to him at Exeter to be for- 
warded to North T awton. They were accordingly fhipped, arrived 
at Exeteri ^nd were put into thfe hands of a wharfinger to be for- 
warded to their journey’s end. In the books of tlie wharfinger 
they wefe put to the account of Card as the perfon to whom they 
wCredire&edfand he was confidered as the wharfinger’s * pay- 
mafter. jn this ftate of things the letter of the 16th September was 
receiyed by the Plaintiffs, the meaning of which 1 take to be this j 
the is that 1 will not receive the 

; 5 goods, and you may tafce tltem back again ifyouthink proper;” 
• The Plaintiffs immediately on *th e receipt of this letter fent to the 
Wharfinger ant} fer bade him to deliver them accordiog to the direc- 
« • tion. ‘ The Wharfingcr promifed not to deliver th cm till he could 
do fo with fafety, notwitbftatiding which he afietwards delivered 
" '**' ■ - ; f Ny:.y % fi : v ‘ them 
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them to the aiEgoeeiS Gjf Card. The queftion i&whether the goods 
in the in fuch a fttuation that the 

vendorscould flop them ? The cafqs cited fbrthePlaintiffs have 
eftahlilhed gpods, and 

a delivery has been made to a middle man, who is merely the 
vehicle between the buyer and leller^ the lattety in cafe of the in- 
folvency of the former, may flop them at any time befg£?* tHey 
have arrived in fuch ai ftate as to be in the adual or eon%udive 


pofieflkm of the buyer, The only /queftion isf whether thefe 
goods are to be considered as having been in the hands of a middle 
man, or as having been taken in the poffeftion of the perfon for 
whom they were ultimately intended ? If in the courfe of the 
conveyance of the goods from the vendor to tlje vendee, the latter 
be allowed to exereife any adt of ^wnerfliip over them, he thereby 
reduces the goods into pofleftion ; and puts an end to the vendor's 
right to flop them. So, though it has been laid that th^ right of 
ftoppage continues until the goods have arrived at their journey s 


end, yet if the vendee meet them upon the road and take tlitm 
into his own pofleftion, the goods will then have arrived at their 
journey’s end with reference to the right of ftoppage (a). I am of 
opinion that the wharfinger in this cafe not having been particu- 
larly employed by thfe vendee, is to be confidered as a middle 
man. And it has almoft been admitted in the argument, that if 
the Plaintiffs could have got the goods into their poftpflton they 
would have had a right t© keep them. But then another queftion 
arifes, viz. admitting that the Plaintiffs would have had a right to 


' («) But in a cafe of lUlfi v. Pmunall, and 

another, i.E/p. N.P.Ca/. 2*xo. where a cargo 
consigned to a perfon at Liverfeel wasonthci 
arrival of thelbip there taken pojiVffion of by 
the affigneet of the confignee who had become 
bankrupt ; and the Ihip was afterwards ob- 
liged to perform quarantine, and during that 

quarantine was claimed by the con fig nor. 
Lord Kenyan is reported to haee idled that 
the con fig nor bad a right to ifie goods, fay- 
ing that “ in order to give the Cottfignee a 
right. to claim by virtue of po3i:£cn,tt fiiould 
be a pofieffion obtained by ihe configneej 
on the completion of the vqyagn p that jtbi 
cafe put by the Defendant’s counfel, that: 
the config'nee had a righttogoput to fea to 
sieet the (hip could hwt fupported, *4 it 
: 'nofo;tt^O;:the:iength of faytng;.tb«t;tb« cqn. s . 

“qtect tbeveflel coming out of 


the port from whence ihe had been configr- 
ed, and chat that Ibouid divert thepropeny 


out of the consignor and veil it in htmfelf ; 
which was a jofition not to be fupported, at 
there would then 1 Be no pdflibility of any 
foppi& iktr^u U att” It jj added in 
i the that Jtbe Court of Kings Bend 

on a motion for a hew trial confirmed the 
opinion delimedby Lord Krnynii it Kifi 
wbether there be any dif. 
tinttion between earrings by f«a and carriage 
by land upoh this point : for it ipay ie W 
(breed that in the former cafe the mafiei b) 
Tigning the MH of lading agfees withv rht 
confignor to de|i.Vj£$e.g^ 

|»« J whereas in ex- 

prefs agreement laertteirediinto between 'the 
and'the.carftir^*'i^..;">: S ' 
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1801. -retain the goods had they got them into their own poffeffion, 

'•jiouM»a whether they have any right of adion to recover them out of the 

Others hands of the middle man ? 1 am Very far from wifhing that it 

Bail. ihould be underftood that an adion may be brought by the perfon 

entitled to flop the goods againft any carrier, who after notice to 
retain the goods delivers them to the perfon to whom they were 
originally configned : fuch a rule would be highly opprefiive to 
carriers. A carrier knows nothing of the vendor. In the cafe of 
a conveyance tty ilrip, the mafter figns a, bill of lading by which 
he engages to deliver the goods to the confignee or his order : and 
if he deliver them accordingly it can hardly be fuppoled that he 
thereby fubjeds himfelf to an adion, becauie the vendor has a right 
to flop the goods in tranjitu (//). In the prefent cafe, however, full 
notice was given to the wharfinger by the confignor, and no de- 
mand was made on the part of the original confignee. The con- 
fignor by fetter demanded pofTeflion j and the wharfinger admitted 
himfelf to be in the nature of a ftakeholder bound to deliver ac- 
, cording to the right. Without determining therefore whether the 
wharfinger would have been liable without notice, or even after 
notice, fuppofing no undertaking to have been ma^e by him, I 
think it clear that the Defendant in this cafe having undertaken 
not to deliver the goods out of his cuftody till he was certain of 
a fafe delivery,” is anfwcrable to the Plaintiff. 

Heath J. I am of the fame opinion. The general rule of 
law is admitted on all hands. The only-point in this cafe depends 
upon the application of that rule to the fads. The quefiion there- 
fore is, whether thefe goods in point of fad: were flopped in trdfc-, 
fitu? Here there certainly was ro corporal touch : but that took 
place which was equivalent to in The Plaintiffs gave notice to 
the wharfinger and demanded the goods as their property : and 
the wharfinger undertook nof to deliver them till he was certain 
of a fafe delivery. It is unneceffary therefore to confider whether 
without fych undertaking the Defendant would have been liable. 
Whenever that cafe occurs it will receive due confideratipn from 
the Court. In* this cife doubts have arifen with fome of the 
Court refpe&ing the effed of the letter of the 1 6th of September. « 
It appears to me howeverthat It will not vary the Plaintiffs’ right. 

. „ ■ S- "■ ■ ' ‘ . :• '■■■ , 

{*) In Ftartn v. Bo-wen, \ H. Bl. 364. rent perfont, the «ptain i* difeharged by a 
wa* held by £» Ch. j. ibW WllW' lieliwytoetther ©fcfb* eotijSgacet; ’ 

iweralbilU ef lading are indorfed to diHey 
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b Berwick v. Atkyn> i Sir. 165I the rcfufal By the bankrupt to 1801. 
•■eceive the property feems to have been confidered meritorious. j^T^d 
>0 I think that the condud of the bankrupts in this cafe was O' 1 *'* 
commendable. . ‘ Ball. 

Rookje J. In this cafe there is no difpute refpeding the rule 
of law. The only difficulty arifes upon the application of the fadg 
to the law. It is agreed that a contract once completely executed 
cannot be refcinded. If therefore the goods had got into the hands 
of the confignee, there is no doubt that he would have been pre- 
cluded from giving a preference to any one. But while the goods 
are in tranjiiu they may be flopped. Then can there be any doubt 
whether thefe goods were in tranjitu or not ? The confignees did 
nothing to take pofleflidn of the goods while they remained with 
the wharfinger before the. Plaintiffs made their claim. That claim 
was made in confequence of information (which appears to me to 
have been very proper) that circumftances had arifen in the affair® 
of the confignees which made it improper for them to receive the 
goods. In what manner that information was obtained can make 
no difference in the cafe. The honefty of the confignees ought 
not to prejudice the Plaintiffs* right. If indeed the confignees after 
getting the goods into their hands had given them up, the cafe, 
would have been very different: but here the' information was 
given while the goods; were in tranjitu. I do not meddle with the 
queftion how far anadion might be maintained againft a carrier 
upon a bare notice not to deliver ; but I do not fay that fuch an 
adion might not be maintained. 1 

Chambre }. The ill queftion is, whether thefe goods were 
in tranjitu at the time they were claimed by the Plaintiffs ? The 
goods were direded to be fent to Nortk Tawton where the bankrupt 
lived, and having been carried as far as they could go by water 
they were delivered to a wharfinger to be forwarded to the bank- 
rupt. . While they, were with the wharfinger the demand was 
made, no ad having been done to fhorten the journey; We can- 
not, therefore, without overturning all the cafes, fay the goods 
were not in tranjitu. The fecond objedion is, that in order to 
entitle the Plaintiffs to thbVadfipn^fh'ey.flionld ; have been taken 
aduil pofleflion of by the Plaintiffij ' either by corporal touch, or 
fomething equivalent thereto. The firft delivery to the carrier veffs 
the property in the vpndee, but the property ,fo vetted is a defeafible 
property, and may be defeated ■ by tbe infolvency of the vendee. ;■ 

VolJI. when 
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1 80 r . "When therefore thcvendor, having notice of fuch infolvency, makes 

a demand upon the perfon in whofe cuftody the goods are, he 
oaiers thereby defeats the contra&. If this were not the cafe, the carrier 

Jail, would have it In his power to decide between the vendor and the 

alfignees of the bankrupt. In the prefent cafe there ca e n be no 
doubt of a converfion having taken place. Cafes of difficulty may 
indeed'arife : as if a carrier upon reafonable doubt fhould refufe to 
deliver up the goods without further authority, or until the circum- 
ftances of the cafe are afeertained (a) : for a demand and refufal do 
not always conftitutc a converfion (£) ; there are many cafes to the 
contrary. But here there was an actual converfion, the defendant 
Jiaving delivered the goods contrary to his own undertaking. There 
is another point however upon which I ’have entertained fome 
doubt. The vendor did not get pofleflion of thefe goods by his 
own diligence and care, or in confequence of cafaal .information ; 
but through the intervention of the bankrupt himfelf eight days 
after the ad of bankruptcy committed. That circumftance raifed 
fopie doubt in my mind ; fince it appeared that the bankrupt had 
thereby given & preference to the Plaintiffs over the reft of his 
creditors. But ftill upon the whole I am inclined to agree with 
the reft of the Court. I am not fond of multiplying fmall dif- 
tindions, and think that too many have been already taken : and 
the general inconvenience will not be very great, fince many 

•cafes of this kind are not likely to arife. It feems indeed that there 

« 

will be a certain degree of dlfcretion veiled in the bankrupt, fince 
he will be empowered to accept goods which are coming to him 
from one confignee, and to give notice to another confignee to flop 
them in tran/Uu. But as no fraud appears to have been committed 
on the part of the Plaintiffs in this cafe, Tam inclined on this 
point, as well as the others, though not without fome doubt, to 
concur with the reft of the Court. 

Per Curiam , Let the verdid be entered for the Plaintiffs for 
99 /. ijs. 

fa) If * perforiind* my goods and I de* in Salmon v. Dawn, * iff, N. P. Caf, 
•mand them, and be anfwer* that he know* S3. 

not whether I am the true owner or not, (^) Per Lord Manifold, 3 Barr. 

and therefore refofei to deliver them, this it 1 z 43 - A »d indeed if demand and re/afal 

not to be deemed a eonverGoa to hi* own onl y b * uponafpecial verdift, it flutll 

ofe, a* be keep. tbcAJor the owner. Di3. *« b « adjudged a cenmfioa, 10 Ct. 57. 

It, Coke Ch. J. iBuPr. 31a. The fame H J b ' ,8 7 * 2 ^ MS- See alfo hfe v . 

doflrine U laid down by Lord .Ktyon, ***'■ a8, 7» *“ d *• 

' 4 Term Ref, *60. 
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^ i8or. 

! Govett *y. Johnson and Another. June 17 th. 


J iws and Bayley Serjts. were tp have fhewn caufe againft flaying 
proceedings upon the bail-bond in this cafe on the ufual terms, 
but faid they fhould content themfelves with infilling againft the 
Defendants being allowed to plead in abatement that two only 
out of three joint- contra&ors were fued ; and to {hew tbit they 
ought to be reftraioed from fo pleading, they cited 2 Salk. 519. 
Jlnon. as diredly in point. 

Bejl and Onflow Serjts. contended, that the plea that other joint- 
contra&ors were not fued was not a mere dilatory plea, and there- 


When t*o 
oniy of ihree 
joint con- 
ir uiton a e 
fued, the 
Court will 
not ft»y pro- 
ceeding! up- 
Cn the bail 
bond unlefs 
Che Defend- 
ant! will un- 
dertake not 
to plead in 
abatement. 


fore the Court would, not impofe fuch a reftri&ion as the Plaintiff 
required. 

But the Court faid they thought it a very reafonable reftri&icn, 
and that they would not flay the proceedings on the bail-bond to 
give the Defendants an opportunity of pleading in abatement. 

Rule abfolute, on the Defendants undertaking not to plead in 


abatement. 


-Lees v. Warlters. >*igth. 


■n eplevin. The Defendant made cognizance as bailiff to J. L. 

for rent arrear, and in his feveral cognizances ftated that the 
Plaintiff held the land u under 4 certain demife to 'him the faid 
John Lees theretofore made.” The Plaintiff pleaded in bar, that 


The Defend- 
ant in reple- 
vin having 
averred in his 
cognizance 
that the 
Plaintiff held 


he did not hold the land under a demife to him made in manner the land on- 

„ , , . , ■* der‘ r accrtam 

and form, &c. After this the Defendant obtained a judge's order demife to 
' # j w him the iaid 

* that he fhould be at liberty to amend the cognizances, by ftriking 

out in each cognizance the words “ to him the laid John Lcesf 


and that the Plaintiff ihould alfo be at liberty to plead de novo ; 

, # Plaintiff 

and in cafe the Plaintiff fhould plead new matter* the Defendant pleaded in 

fhould pay the cofts of the amendment to be taxed by the Protho- did n « hold 

•notary ; but if the Plaintiff fhould not plead new matter, the De- j * 

iendant fhould pay fuch cofts only as flxould be occafioned by u^"^y a rin * 

•making the caufe a remanct^ and^ palling the record/ The cog- Defendant 

nizances having been amendedi, according to the order, the Plain- order to 

amend by 

ftriking oat the words “ to him the faid J. with liberty lo. the Plaintiff to plead de neve, and that 
in cafe ike Plaintiff Ihould plead new matter, the Defendant flyjuld pay eJl the cofts of the amendment. 
TheDefendant having amended accordingly, the Plain nff demurred foeptally, and a (finned for caata 
that it did not appear to whom the demife w***m»de, Held that the demurrer w> s not n w matter. 

Q lift’ 
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c 

i 8oi. tiff demurred, Specially affigning forcaufe that it did not appear to 

* Lee# ,j whom the demife was made (*). 

WahItim, The Prothonotary confidering theipecial demurrer as new mat- 
ter, allowed all the colls of the amendment ; upon which a rule 
was obtained by Bayley Serjt. calling on the Plaintiff to fliew 
caufe why the. Prothonotary ffiould not be direded to review .his 
'taxation. ■ ■ . <■$■ . 

Agwjjft which nil sJteJl Serjt. now (hewed caufe, and contended, 
that the demurrer arofe entirely out of the alteration in the cog- 
nizances, and dated that it had always been the pradice in the 
-Prothonotary ’s office to confider fuch a demurrer as new matter ; 
in which he was confirmed by the Prothonotary himfelf. 

% But the Court were of opinion that this fpecial demurrer ought 
not to be confidered as new matter within the meaning of the or- 
~der, and direded the Prothonotary to review his taxation. 


Rule abfolute. 


(«) Vii. tbe Stat. 1 1 Geo. 2. e. 19. /. 2. t 
.Which empower* Defendants in replevin to } 


avow or mike conveyance generally without 
letting out the tiile-oi the lelTor. 


J UHt ,8tb * ■ Howell v. .Coleman. 


The Court 
will not fcr 
elide pro- 
ceeding* and 
order the bail 
bond to be 
delivered up, 
becaufe a De- 
fendant ha* 
been arretted 
-on a fpecial 
capias in 
which as well 
at in tbe affi- 
davit to bold 
to bail, the 
: initial* only 
of bit Cbrifti- 
«n name were 
dnfcrtcd. 


jgAYLEY Serjt. moved for a rule to (hew caufe why all proceed- 
ings in* this cafe diould nojt be fet afide for irregularity, and 
the bail-bond be delivered up to be cancelled. 

It appeared that the -Defendant had 'been arrefted upon a fpecial 
capias, in which he was named W. G. Coleman, without ftatiug 
either of the Chriftian names at length, and that the affidavit to hold 
• to bail deferibed him in the fame manner. 

The Court obferved, that the Defendant had not been arrefted 
by a wrong name, and thought the objedion immaterial. 

Bayley took nothing by his motion. 
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• • 1801. 

Tapten den, and Others, AfTignees of Bray v ♦ 'funz 19th, 

: Randai*l, . • ' 


'rjwms caufeearmeonto be tried before Lord Alvanley Ch. J. at 
the fecond Sittings in this Term, when averdifit was found for 
• the 5 Plaintiffs, damages 216 1. cofts lot. fubjed to the opiiidn of 
the Court cm the following cafe. 

The declaration ' Rated, that the Defendant, before the bank- 
ruptcy' of Bray^neU indebted to. Bray in 300/. for money lent, and 
300 /. for money paid, and that he was indebted to the Plaintiffs 
after the bankruptcy in 300/. as well for money before Bray 
' became a bankrupt received to Bray’s ufe, a,s for money after the 
bankruptcy received -to the ufe of the affignees, and upon an ac- 
count Rated with the Plaintiffs as affignees. 

Bray duly became a bankrupt, and a commiffion was iffued 
againft him, under which the Plaintiffs were declared his affignees. 

- On the* x 2th of November 1800, previous to any ad of bankruptcy, 
in confideration of 2lo/. then paid Bray to the Defendant, the 


Jt. in confi- 
deraiion of 
200/. paid by 
B. gave a 
bond for the 
payment of 
an annuity to 
the latter of 
100 guineas, 
until the hop 
duties fhould 
amount to a 
certain fgm. 
Before this 
event had 
taken place 
JR brought 
an adtion to 
recover back 
the 200/. of 
«4 Held that 
the a&ron 
was main* 
tamable. 


•Defendant entered into a bond in the penal fum of 999/. with" a 
condition as follows : “Whereas thefaid William Randall hath, in 
“ confideration of two hundred and ten pounds to him paid by 
“ the faid ^/^w Bray^ at the time of the fealing and delivery of » 
“ the above written bond or obligation, contra&ed and* agreed to 

• “ pay unto the faid John Bray or his affigns on th*c 'firft day of 
«* May in every year, one annuity or dear yearly fum of one hun- 

*“ dred and ’five pounds until he the faid William Randall^ his 

• “ heirs, executor?, fir adminiftrators can prove by evidence, or 
“ otherwife to abide by the -report of three eminent hop mer- 

• “ chants, who (hall make 5 it appear to the Msfit&ion of the faid 

* i . f . ' . 

•“ John Breyi his executor?, adminiftrators, and affigns, that the 
' “ revenue received by Government by reifon of the duties now 
affeffed by 'Parliament upon hops grown in Great Britain , 
M {hall in the prefent or any one year hereafter amount to a full 
and clear' revenue or fum of two hundred thoufand pounds, 
“ fuch duties to be taken ♦ccordin^ to thofe at prefent impofed by 
“ Parliament, and not to be affeded by any fubfequent alteration. 
“ whatever ; and for fecuring the due payment. the faid Annuity 
of one hundred and five pounds until fuch event, the faid Wtl- 
'>vWcfiiTI. . 6E ; / “ //Vi« 
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■ , ■ ' it. ■ ' "*■ i ' j; 

j S ot. u Ham Randall hath entered into f the above writtenbond* at obli-’ 
“ gation: Now therefore the condition of the above written 
^Others* U k° n< * or °k% at i° n * 8 f uc b that if the laid William Randall % his 
v. “ heirs, executors, adminiftrators, or afligns, (hall and do from the 
and ail. „ 0 f the date of the above bond Well and truly pay, 6r caufe 

“ to be paid unto the faid John Bray or his afligns- one annuity 
“ or clear yearly fum of one hundred and five pounds of lawful 
M raon&y of Great Britain on the firft day of May iri each and 
“ every year, without any dedudion or abatement whatfoeyer, 

“ until the faid William Randall , his heirs, executors, or adminif- 
“ trators {hall prove by evidence, or otherwife abide by the report 
“ of three eminent hop merchants, who fliall make it appear to 
“ the fatisfadion of .the faid John Bray or. his afligns that the re- 
“ venue received by Government by reafon of the duties now 
ft “ affefled by Parliament upon hops fliall in the prefent or any one 
“ year hereafter amount to a fall and clear revenue or fum of two 
hundred thoufand pounds, fuch duties to be taken according to 
“ thofe at the prefent time impofed by Parliament, and not to be 
‘ “ affeded by any fubfequent alteration therein, and {hall and do 

“ make the firft payment of the laid annuity of one hundred and 
“ five pounds on the firft day of Mayin the year of our Lord 
“ 1802, then and in fuch cafe or cafes the above written bond or 
“ obligation fliould be void and of none effed, otherwife it fliall 
“ be and remain in full force and virtue. 

u Wm. Randall (Seal). 

“ Sealed and delivered (being firft legally 
“ damped, and feveral obliterations and 
“ interlineations being made) in prefence 

“of ’■ . - 

•>“ yobn Broad. 

“ Wm, Mann. 


“ Received at the time of the fealing'and delivery of thel 
within written bond or obligation of and from the Within ] 
named John Bray the fum of two hundred - and ten f 
pounds (being the confideration paid for the annuity j 
within fecured), by me. Signed in the. prefence ditfobn | 
Broad t Wm. Mann. v ; ; s j 


Wm. Randall? 


Before the bringing of this adion the Plaintiffs applied to the 
Defendant, dating that they confidered the f bond to be 'illegal, 

.and 
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and demanding .the return of the 210/. and intereft, which was 1801. 

rcfufed. Tappek- 

If the Court fhould be pf opinion that the Plaintiffs were en- c *" a 
titled to recover back the faid fum of 210/. with intereft thereon, *• 

® A JC ^ * v Jf 

then the verdict to ftand. If the Court fhould be of opinion that 
the Plaintiffs were entitled to recover back the faid fum of 210/. 
but were not entitled to infereft thereon, then the verdid to be en- 
tered for 210 L damages and 40 j. cofts. If the Court fhould l^e^of 
opinion that the Plaintiffs were entitled to recover nothing, a non- 
fuit to be entered. 

Bayley Serjt. for the Plaintiffs. The Plaintiffs* right to recover 
in this adion refutts from two points, which are both clearly in 
their favour, viz. ift, That the bond ftated in the cafe, and upon 
which the money was advanced is void; and, adly, that this ac- 
tion is brought before the event has happened, which the parties 
had in contemplation at the time of entering into the contract 
iff, That the bond is void, moft clearly appears from Atherfold v. 

Beard, 2 Ter\n Rep. 610. and Shirley v. Sankey, ante, 130. [This 
was admitted on the other fide.] 2dly, The money advanced,by 
the bankrupt was nof advanced on a contract which was either 
malum prohibitum or malum in fe, but merely money advanced on 
a confideration which has failed, the bond given to fecure its re-* 
payment not being fuch as can be enforced at law. In Cotton r. 

Thurland, 5 Term Rep . 405. which was an adion to recover a 
depofit from a ftake-holder on a wager refpeding the event of a 
boxing match, it was admitted that as long as the contrad is exe» 
cutory, money To paid .may be recovered back; and though that 
cafe was decided on the ground of the adion beipg brought againft 
the ftakeholder, who .not having paid it over wasjuftified in refufing 
to return it, yet Lord Kenyon aljudes to the diftipdion between 
contrads executory ,.fnd executed when he fays, “ this is not like 
the cafe of a policy of infurance, where the rifle having been run 
the party has attempted to regain his money again.” Indeed, in 
Xowry v. Bourdieu, *Doug. 468. where the infured in an illegal 
.policy attempted to recover back the premium after the rifk had 
been run, Buller J. fays, ** there is a found diftindion between 
contrads executed and executory, apd if an adion is brought tp 
refeind a contrad you muft do it while the contrad continues 
executory ” and obfetves that v if the adion had-beea commenced 
before the; rifk mm pyer the ?lain|if might hatfe had a grptjtid fur 

his 



r iS or. 


Tafpen- 
: den and 
Others 

'Randall. 
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his demand. 'With refpedt to tfye" late ci£odf'Favdj<i& v. Hewitt , 
1 Eqft. 96. where it was held that the premium paid- On aninfur- 
ance to cover enemy’s property could not be recovered back, there 
the 1 rifk.had been run before .the ia&ion was* brought, and the aft 
of jnfurhjg enemy’s/propmy wassati bi%hce againft the polrsy of 
5 the ftate. Indeedvln Lacaujfddc Whiter j 'Term 'Rip* 'SSS* 

■. money paid on an illegal wager was recovered back after the event 
- upon which the wager proceeded had turned out agairift the' Plain- 
tiff, the Court holding it more conforiant to found policy to, permit 
money paid on an illegal confideration to be recovered back by the 
party paying it, than by denying the> remedy : to, give effeft to the 
illegal contrad. : 

.jS^ Serjt. for the Defendant. It 'is; perfectly clear that where 
money has been advanced without any confideration it may be re- 
covered back, but if advanced on a confideration which fails be- 
caufe the contract is illegal, then the rUle-applies that in part ddi£l 9 
potior efl conditio pojjidcnth . The only cafe in which this rule has 
ever been impeached at all is Lacauffodc y. MvAr/and that de- 
cifion was treated by the Court in Vcndyck v. Hewitt as not quite 
found, Lc Blanc J. faying it had fmee been “’Very much canvaffed 
in' Howfon v. Hancock (a), where it was confidcred that money 
depofited on an illegal wager and paid, over to the winner could 
not be recovered from him.” If the contract in the prefent cafe 
be a legal one, the bond is not void but the Plaintiff will have the 
benefit of the confideration he has advanced when his time comes 
to demand payment of the annuity; if*it be hot legal the rule ei 
potior ejl conditio pojfidentis applies. It is not neceffary that the 
contract lhoiild belmmoral, it is fufneient if.it be illegal ; and in- 
deed in Howfon v. Hancock , Lord Kenyon fo treats it when he fays, 
u here the money was not paid on an immoral, though an illegal 
confideration,” (viz. a wager' - on a horfe-race) and yet the .Plaintiff 
was not permitted to recover. 

•Lord Alva nley Cb. J. Without taking time to look into all 
the cafes which have been cited, It does appear to me to he clear 
that the .Plaintiff in this cafe is entitled to recover back the money 
which he has advanced. In the prefent traufa&ion there was po 
moral turpitude wh^tfoever : and though it. has fometimes been ; 
held that where.thert « mofll tdfpitude in the contract, the Court 


;(«) 8 Ttrm Rtf. 575 . 


‘Will 
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will not allow the party who his advanced money on fuch a coa- l8oi. 
trad to recover it back ; yet- no argument of that fort can be urged tTpfs*u 
in the prefent cafe. The fimple ftajtement of this cafe is, that after Others' 1 
the money had been paid, but before the time had arrived at „ *• 

. RaNDALL, 

which the event in contemplation of the parties contradling was to 
take place, it was found out that the contract was illegal ; and 
therefore the money paid was demanded back again. Th£re is 
hardly any cafe of this fort in which the diftindtion between im- 
moral and illegal tranfadlions has not been taken. I do think that 
there is a material diftindtion between wagers which are not re- 
coverable on account of feme inconvenience which the public may 
fuftain by the open difcuflion of the queftions to which they give 
rife, and thofe which are in themfelves immoral. In the prefent 
cafe one party has paid money without any conlideration and is 
therefore entitled to recover it back from the party to whom lie 
paid it. 

Heath J. I am of the fame opinion. It feems to me that the 
diftindtion adopted by Mr. Juftice Bullcr between contradts execu- 
tory and executed, if taken with thofe modifications which he would 
neceflarily have applied to it, is a found diftindtion. Undoubted- 
ly there may be cafes where the contradl may be of a nature too 
grofily immoral for the Court to enter into any difcuflion of it ; 
as where one man has paid money by way of hire to another to 
murder a third perfon. But where, nothing of that kind occurs I 
think there ought to be floats panitcniicc, and that 4 party Ihould 
not be compelled againft his will to adhere to the contradl. 

Rook J. This is an adlion brought by aflignees to recover . 
back money paid by-way of confideration fora bond which clearly 
could not be put in force, and I think this adlion may well be fup- 
ported. There is nothing- criminal in the contradl which was en- 
tered into between thefe 'parties ; nor has that contradl been exe- 
cuted ; nor indeed is this a cafe where money which has been paid . 
over by a ftakeholder is fought to be recovered. I therefore fee 
no reafon to prevent the prelent Plaintiffs from recovering : and I 
wife it to be underftood that I fully accede to the dodtrine laid 
down by Mr. Juftice Btilkr -refpedting contradls executory itod 
executed. If in this cafe any nfoney had been paid upon tfe 
bond I ihould have felt great difficulty refpedUng {he light of the 
-Plaintiffs to recover. * 

VOTtj It; 6 F ClI AMBRJE 



47 ?r CASES IN TRINITY TERM 

1 801 . Ciiambre J. Undouhtedly.t^re is a great deal of refinement 
in the difcufiion which arifes out of this fpedes of a&ion : bet ftill I 
*** ana t hink that the nature of this control is not foeh as to prevent the 
v. Plaintiff from recovering the rhoney which he has advanced without 

confider#oni6 ; T§|‘^iitra£t winch the parties entered -into is not 
prohibited by any declaration of any pofitive law upon the fubjedt, 
nor h> it malum in ft: but it is a contract which cannot be put in force 
merely becaufe it is inconvenient that the merits of the queftion 
fhould be publicly difeuffed. Indeed, fuppofmg the parties able to 
refer to fome publifhed documents refpedling the amount of the 
duties, all objedtions to the wager would ceafe. Before the con- 
trad was in any way executed, it being found that the aid of the 
law could not be had to enforce the bond, application was made to 
the Defendant to pay back the money which had been advanced, 
and the Defendants having refufed to pay it, I think the Plaintiffs 
are entitled to recover in this adlion. 

Poftea to the Plaintiffs. 

It was then fuggefted to the Court that it would be neceffary for 
them to give an opinion refpedting the amount which the Plaintiffs 
were entitled to recover ; upon which the Court obferved that in 
an adlion for money had and received, nothing but the net fum 
advanced without interell could be recovered (<*>, and that the ver- 
didt muff therefore be entered for the leffer fum. 

r 

( a ) Vide Mofgsv. Matferhuii 2 Burr, 1605. and Walker v, C on ft able ^ ante , vol.i.p. 3c C, 
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Prima facie, *t“ 1 R£SPAS8. The iff count was for breaking and entering the 

every iubjefi I w 

has a right ** plaintiff's clofes, called the Foct-Mufcle-Skear % the Great-Out* 

found upon Mufclc-Skear, and the Sea-Sborc, in the parifh of Keyflmm , and 

betweenbigh- Plaintiff’s lhell-filh and fliells there finding, catching, taking, and 

SfiMrk"*’ carrying away and converting and difpofing thereof to Defendants 

°wn .ufe. The 2d count was for breaking and entering the fame 

wiV !* clofes, and with Defendant’s* feet and the feet of his fervants in 

treading up, trampling upon, fubverting and fpoiling 

Plaintiff’s foil, earth, and land, liitd with the feet of cattle and with 

there be a prima facit right is the fttbjcfl xkymJiJh-JhtUi found on the fea (horc beweeo 
biek-pnd low W«« wark* ' 

• • . -the 
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the wheels of carriages and the kyOto of boats treading up, tramp- 1801. 

ling, fife, and HaiiUiffV.&eU-fifli''aind''' (hells, breaking, crufhing, bacot*t 

and de$ripying, and with fpadfc^.'.^Vels, mattocks, pickaxes and Or*. 
other inftrujEnehts digging and ^m^ing ; 1 %Ies and pits, and turning 
up, fcfc. Plaintiffs earthy 

Up, and getting up divers’ large quantities of Plaintiff’s fhell-filh 
and (hells, and carrying away the fame and converting and^djf- 
pofing thereof to Defendants own ufe. There were feveral other 
counts for breaking aud entering Plaintiff’s feveral fifliery and his* 
free fifliery, on which i{Tucs infadt were joined., 

The Defendant pleaded, ift, the general HIue. edly. As to the 
trefpaffes mentioned in the two firft counts that the clofes therein 
feverally mentioned were the fame, ; “ and that the laid clofes in 
which, fcfc. at the faid feveral times when, &fr f were and (till are 
and from time immemorial have been part and parcel of a certain 
arm of the fea, in which every fubjedt of this realm at the faid fe- 
veral times when, , &c. cf right had, and cf right ought to have 
had and now hath, and of right ought to have the liberty and pri- 
vilege of fUliing and Catching, digging for, raifing, getting, taking 
and carrying away fhell-filh and fliells there, therefore Defendant 
being a fubjedi of this realm at the faid feveral times when, &c, 
entered into the faid clofes in which, &c. fo being part and parcel 
of the faid arm of the fea to fifh therein and to catch, dig for, 
raife, get, take, and carry away the fhell-filh and (hells tffere, and 
did then and there filh and caught, took, and carried aw*ay the fai'd 
fhell-fifh and (hells in jhe firft count mentioned, and alfo dug up, 
raifed up, and got up, took and carried away the faid other fhell- 
filh and (hells in the fecond count laflly mentioned, as it was law- 
ful for him to do, and for the digging up and carrying away of the 
faid fhell-fifh, he entered the faid clofes in which, &c. by himfelf 
and with other perfons, and with the faid cattle, carts, waggons, 
and other carriages, and* the faid boats, lighters, and other veffels, 
the fame being reafonable, proper, and neceffary in that behalf, 
and in fo doing he neceflarily and unavoidably with his feet and 
the feet of thofc other perfons in walking a little trod lip, trampled , 
upon, fubverted and fpoiled the foil, _ earth, and fand in the fecond 
count mentioned, and with the fo$t of the faid cattle and with the 
wheels of the faid carts, waggoi§p|nd other carriages, and with 
■ the keels of the faid boats, lig^ri^ and other vdlels a little trod 
: up, trampled upon, tore up, Averted and fpoiled other the 

■■ A * ■ 
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'foil of FiaintiS*^8 lift mettfipne|{4<^^ and 

Shells in the fecond Munt firft mentioned neC^ and unavoid- 
ably a little broke, cruftied, and ’Ipfeyed* , rind; with the fail fpades, 
(hovels, mattocks, pickaxes, arid Other inftrumenfs, the fame being 
ufeful, proper,aridnere^ in digging up, 

raffing, and getting (he faid fhell-fifh arid fhells in the fecond count 
laftly mentioned, heceffarily and rihavoidably dug and made tire 
laid holes and pits in Plaintiff’s faid clofes, and heceffarily add un- 
avoidably with the fpades, fhovels, mattocks, pickaxes, and other 
inftruments dug up, turned up, fubverted, and fpoiled a little of 


the earth, foil, and (and in the faid clofes, doing as little damage 


on that occasion as he could, which are the fame, SsV. whereof, SV. 


And this, &c. wherefore, &c. 

■ Upon this the Plaintiff new afligned, alleging that Defendant on 
the days in the firft. count mentioned broke and entered Plaintiff’s 
clofes in the firft count mentioned, “ being certain clofes lying 
within the flux and reflux of the tides of the lea in Plaintiff’s 


manor of Ke^ham^ and the faid fhell-filh and (hells there then 
found, caught, took, and carried away and converted and difpofed 
thereof to his own ufe, when the fame clofes in which, £s?c. were 
left dry and were not covered with water.” And alfo that De- 
fendant on the days and in the manner in the fecond count men- 
tioned broke and entered Plaintiff’s clofes, * l being certain clofes 
lying within the flux and reflux of the tides of the fea within 
Plaintiff’s faid manor of Keyjham^ and with his feet, fcfc. trod up, 
&c. the faid earth, foil, and fand, in the fecond count mentioned, 
and with the feet of the faid cattle in that count mentioned, and 
with the wheels of the faid carts, &c. and with the keels of the 
faid boats, fcfr. trod up the faid .other foil in Plaintiff’s laft men- 


tioned clofes in the faid fecond count mentioned, and Plaintiff’s 
faid, other (hell-fifti and (bells in the* fecond count mentioned, 
brtfke, cruftied, itfe. and with fpades, fcfr. dug and made holes, 
&c. and rai fed up arid got up the faid fhell-fifh and (hells, &c. and 
took and carried away the fame, and converted and difpofed there- 
of, £ssV. when the laft mentioned clofes in which, fcfr. were left dry 
and Were not covered with water, as Plaintiff hath in the firft and 
fecond counts of the farddeclarafion complained againft him, which 
feveral trefpaffes Jo above new Ifligned arc other and diffcreik 
trefpafies, fcfc, ‘ WJ&refbre, . . 


To 
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To the new aflignment the Defendant pleaded, i ft, ' the general 

jfTuc ; a<J1jr, “ that - the:Tal^''ttofer^ft;atk>^^wIy afiigned, and 

the feveral elpfes fecondly above ne^^affiga^ and at the faid 

feveral times, ,i£c, were the fam'd clofes and or different 

clofes, and are and at thoft times when, &f& : ’#ere certain rocks 

and funds' of the fea, lying within the flux and reflux of the tides 

of the fea ; and that the laid (hell-fifti and (hells in the faid clofes 

in which, £sY. were certain fhell-fifh and fi(h-(hells, which at the 

faid feveral times when, Ssfc. were in and upon the faid rocks and 

funds of the fea, and which but a little before the faid times when, 

'vV. were by the ebbing of the tides of the fea left there in and 
• * 

upon the faid clofes in which, ?sY. j and that in the faid clofes in 
the faid declaration mentioned every fubjeft of this realm at the faid 
feveral times when, of right had and of right ought to have 
had, and now hath and of right ought to have the liberty and 
piivilege of getting,- taking, and carrying away the fhell-fifh and 
fifli-fliells left by the faid ebbing of the tides of the fea in and upon 
the faid clofes, in which, hfc. wherefore the Defendant*being a fubje<3: 
of this realm at the faid feveral times when, &C. entered into the faid 
clofes in which, &c. to get take and carry away the (hell-fith and 
filh-lhells left by the ebbing of the tides of the fea in and upon 
the faid clofes in which, &c. and then and there got, took, and 
carried away the faid (heil-fifti and (hells in the faid firft count 
mentioned, and alfo got, and for that purpofe with fpades, (hovels, 
mattocks, pickaxes, and other inftruments neceflarily dug up and. 
raifed up, and took and carried away the other fhell-fifh and lhelis 
in the fecond count laftly mentioned ; and for the getting, taking, 
and carrying away of the faid (helUfifh and (hells, the Defendant at 
the faid times when, tsY. entered the faid clofes in which, £sV. as 
it was lawful for him to do by himfelf and with other perfons, and 
with the faid cattle, carts, waggons, and other carriages, and the 
faid boats, lighters, and other veflels, the fame being reafonable 
ahd proper and neceflary in that behalf, and in fo doing he ne- 
ceflarily and unavoidably with his feet and the feet of thofe other* 1 
perfona in walking, a little trod up, trampled, fubverted, and Ipoit* 
cd the foil, earth, and fand in the*faid fecond count mentiohedf f 
and with the feet of the 

-carts, waggons, and other carriag^iid with the keels of th^faid 
boats, lighters, and othcrMreflels a little trpd up, trampled upon, 
tore up, fubverted, and (polled other tht; faid foil of the faid taft* 
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mentioned clofes of the Plaintiff, and the (hell-filh and {hell* in 
the fecond count firft mentioned, neceffarily and unavoidably a 
little broke, crushed, and 'deftroyed, and with the laid fpadcs, 
{hovels, mattock?, pickaxes, and other inftruments, the fame being 
ufeful, proper, and neceffary in that behalf, in digging up, raifmg, 
and getting the Paid Ihell-fUh and (hells in the faid fecond count 
laftly mentioned, neceffarily and unavoidably* dug and made the 
faid holes and pits in Plaintiff's faid clofes, and neceffarily and un- 
avoidably with the faid fpades, (hovels, mattocks, pickaxes, and 
other inftruments dug up, turned up, fubverted, and fpoiled a little 
of the faid earth, foil, and fand in the faid clofes, as it was lawful 
for him to do for the caufes afordaid, doing as little damage on 
that occafion as he could, which are tl.c fame, £rv. whereof, 

And this, fcfr. wherefore, S$V.” 

To this plea there was a replication, traverfmg the right of 
every fubjeft to take (hell-fiffi and (hells, and a fpecial demurrer 
thereto becaufe it traverfed matter of law : but the Court feeraing 
t <t think that the replication was clearly bad, it was abandoned by 
the Plaintiff’s Counfel, who relied upon obje&ions to the plea. 

Marjhall Serjt. in fupport of the plea. The queftion is, whether 
every fubjeft of the realm has a right to take the (hell*fi(h and 
(hells which are left upon the fea-fhore by the ebbing of the tides. 
The right of (idling in the fea is acknowledged by all nations ; it 
is univerfal, and part of the law of nations. Grol'tus de Jure Bel. 
ac Pac . lib. i. c. a.f. j. And according to Grotius no perfon can 
have any property either in the main fea, or in tbe.principal arms 
of the fea ; neither can a man have any property in the (hores and 
fands of the fea : thtffe are all incapable of improvement, and never 
can be exhaufted by the only ufes to which they can be applied, 
namely thofe of Aipplyiog fffh and fand. BraBon (lib. I . c. 12. 
fo. 7. b.) adopting the do&rine of the civil laws, fays, w Naturali 
vero jure communia funt omnia hac, aqua prafluens, aer , et mare, et 
littora marie, quaji marts acctjforia ; nemo enim ad lUtus marts acce- 
pter e probibetur dam tamen a vtUis et adtfeiis abjiineat : quia littora 
Junt de jure gentium communia fast et mare.” And he adds, “ Pub- 
lica veto funt omnia Jlumwa it partus ; ideoque jus pifeandi omnibus 
commune efi ip portu et in Jtumhtibus ; riparum etiam ufus publicus ejl 
de jure gentium fctt{ ipfms f minis. v So Sir Mathew Hale in his 
Treatife de Jura Maris, part 1 . cap. 4. Hargrave- Law Trails , p. 1 0, 
ax* pbferves, a In the fea the King of England huh a double right, 

xwnely 
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* namely a right of jurifdi&pn, which he ordinarily exercifeth by his 
admiral,, and a right of propriety or o wnerftup, The King’s right of 
-propriety or owncrlhip in the fea is evidenced principally in thefe 
things .that follow: ift, The right of iifliing in this fea and the 
creeks and arms thereof ’is originally lodged in the Crown, as the 
right of depafturing is originally lodged in the owner of the. wafte 
whereof he is lord, or as- the right of fi filing belongs to him that is 
the owner of a private or inland river. But though the king is 
the owner of this great -wafte, and as a confequent of his property 
hath the primary right of fifliing in the fea, and *the .creeks and 
-arms thereof, yet the common people of England have regularly 
a liberty of* filhing in the fea, or creeks or arms thereof as a public 
common of pifeary j arid may not without injury to their right be 
reftrained of it unlefs in fuch places, creeks, or navigable rivers 
where either the king or fome particular fubjett hath gained a pro- 
priety exclufive of that common liberty.” In the fame treatife, 
p. 1 2. it is faid, “ that de jure communi between the high jvater 
and low. -water mark, doth frima facie belong to the king ; Con- 
fable's cafe, 5 Co. 107. and Dyer, 326. b . ; although it is true. that 
fuch fhore may be and Commonly is parcel of the manor adjacent ; 
and fo may'hclong to a'fubjedt, yet primd facie it is the king’s.” 
From Conf able's cafe, 5 Co. 107. 2 Rol. Abr. 170. it appears that 
the ihore may belong to the fubje& either in grofe or .as parcel of 
his manor: but merely being the manor of a particular perfon » 
not fuffident to exclude thofe who have a right to fifli there. One 
. may have a manor and another the -right of fiihing in the water.; 
but if a man would,. daim a right of filhlng in the water of an- 
. other, the proof of the right lies upon him. In Warren v. Ma- 
thews, 6 Mod. 73. 1 Salk. 357. S. C. Holt Ch. J. fays, 41 Every fub- 
jell of common right may fifti with lawful nets in a navigable 
river as well as in the fea; and the king’s grant cannot bar him 
thereof.** So in 1 Mod. 105. Lord Titzwakgr's cafe, Hale Ch. J. 
fays, 41 In cafe of a river that flows and -reflows, and is an arm of 
the fea, there primd faeie it is common to all : and if any one wiH 
appropriate a privilege to himfelf the .proof lieth on his fide}, for 
.in cafe of an action of ttefpafe for fifhing there, it is a good j uni- 
fication to fay that the locus in qua f brachium marts inguo vnitf- 
^utfqitr fuhjeBus Domini Regis ; ha&el H ba&mv iebtt liberum pif- 
.cariam. The foil 6 f the river Thames in the king, and the Lord 
.Mayor is confemtor of t!u» river, buj:tt is common .to all fiiher- 
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■men, ami therefore there is no commdi£tion in the foil being in 
one' and the right of fiihing in the river common to all fifhertnen.” 
Again in Ward v. Crtfwcll , Wilks' Rep, 265: tj$Vin. Abr, 35^. tit. 
rifeary 15 . iS. C. the Court held that all of cbin- 

■mon right might fifli in the fea^it^heiiig fonthe good of the common- 
wealth, and for the fuftenan.ee people of the realm ; and 

that therefore a prefeription for it as appurtenant to a particular 
town fhip was void, and as abfurd as a prefeription would be for 
travelling the king’s high way, or for the ufe of the air as appur- 
tenant to a particular eftate. The Statute 7 Jac. 1. c. iS. after 
dating in the preamble that divers perfons having lands adjoining 
to the fea coaft in the counties of Devon an <Y Cornwall? had of late 
interrupted the bargemen and fuch others as had ufed at their free 
wills and plcafures to fetch fea fand and take the fame under the 
full fea mark, as they had theretofore ufed to do, enads that all 
perfons in the faid counties lhould be at liberty to take fea fand at 
all places under the full fea mark. That ftatute was in fad a full 
1 recognition of the right of the fubjed to ufe the fhore of the fea 
in every" way in which it could be ferviceable to him. It proves 
that ‘hi6 right is not confined to the privilege of talcing fhell-fifh 
left on the fhore by the ebbing of the tibes, but that he may alfo 
take the fifh-thells and even the fand of the fhore. 

Bejl Serjr. contra. Admitting the general right of the fubjed 
to take the fifh of the fea, ftiil in this cafe .that general right is cir- 
cumfcribed by the circumftance of the placa in which thefe fliell- 
fifli and filh-fhells were taken being part of the manor of Key foam. 
Unlefs therefore the Defendant ,fet up a right pf common on the 
foil, he cannot fupport the eafernenj which he claims. Primd facie 
the fhores of the fea belong to the king, and he may grant any 
part of them to a fubjed either referving or not as he pteafes a ge- 
neral right of fifhery to all his fubjedls. The Plaintiff ought not 
to be called upon to preferibe for a right of fifhery over that which 
is admitted to be his own, for when once it is eftablifhed that the 
locus in quo belongs to the Plaintiff, it tnuft be prefumed to be ex#* 
clufively His, unlefs feme inconfiftent right is fet up by the Defen- 
dant. The common law right of tfie fubjed to go upon the jfhores 
of the fea between high and low water mark only applies to cafes 
where no^excluiive right is veiled in any individual. Now it ap- 
pears from the paffage cited from Bale's Treattfe, Hargrave's 
Trads, p. 12. that an exclufivc right to the fhore may belong to a 
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fubjed, though primi facie it is in the king. Indeed in pages - 2(5 
and 27 of the fame trad, Sir Mathew Hale fpeaking of the fea- 
Ihore fays, “ It may not, only- belong to a fubjed in grofs, which 
poflibly may fuppofe a grant before time of memory, but it 
may be parcel of a manor,” and proceeds to mention thcfeveral 
ways by which fuch a right may be evidenced. To the fame 
effed is Com. Digejl , tit. Navigation A. and the cafe of the Abbot 
of Ram fay, Dyer 326. b. ; and the fame is admitted by Lord Mans- 
field in the cafe of Carter v. Mur cot, 4 Burr. 2164. Although, 
however, the common law right of the fubjed ffould be eftabliff- 
ed to take fca-fifh, yet it by .no means follows that the fubjed has 
a right to take the (hells which are thrown upon the fea (bore. It 
is well known* that in many parts of England much of the various 
matter which is depofited.upon the (bore by the fea, belongs to the 
owners of the adjacent foil, and is difpofed of by them to very great 
advantage. The ftatutc 7 Jac. 1. which has been cited in fupport 
of the right of the fubjed to take whatever is found between high 
and low water mark, feems to afford a contrary inference j for it 
is to be obferved that -it is an enading and not a declaratory law, 
and that a peculiar privilege is thereby granted to the men of De- 
von and Cornwall , which peculiar privilege it would have been ab-, 
furd to grant if all the people of England had been entitled thereto 
by common law. 

The Court were of opinion that if the Plaintiff had it in his 
power to abridge the common law right of the fubjed to* take fea- 
ii(h, he iliould have replied that matter fpecially, *and that not 
having done fo, the Plaintiff muft fucceed upon his plea as far as 
related to the taking outlie (iff; but obferved that as no authority 
had been cited to fupport his claim to take (hells, they ffould paufe 
before they eftabliffed a general right of that kind. They there-; 
fore offered to allow the Defendant to amend his plea without 
coils, by ftriking out his claim to the fiff-ffells, and (haping his 
juftification in fuch way as he (liould be advifed, Which offer 
was accordingly accepted. 
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Replevin of 
cattle taken 
in A . The 
Defendant # 
avowed the 
taking in Am 
under a de- 
mi fe of cer- 
tain premifes 
of which B. 
was parcel, 
and becaufe 
the cattle 
were damage 
feafant in B. 
he took them 
and drove 
them through 
A . in his way 
to the pound ; 
and upon ge- 
neral de- 
murrer the 
avowry was 
held to 
he well 
pleaded # 




jy eplevin of cattle taken in the pariih of 'Thames Dittpn, in the 
county of Surry , in a certain place’there called Claygate. 

The Defendant avowed the taking of the faid cattle in the faid 
declaration mentioned, in the faid place in which, 8V. ; and juflly, 
Idc. under a demife from the perfon feifed in fee of certain pre- 
mifes “ whereof a certain clofe called lie linens^ otherwife Hellins, 
was and from thence hitherto hath been, and Hill is part and par- 
cel into which he entered and took pofleflion : “ and being fo 
thereof poflefled, becaufe the faid cattle in the faid declaration 
mentioned at the faid time when, Sift', were in the faid clofe called 
Hdmens, otherwife Hellins parcel, ZJc. feeding and depafturing 
upon the grafs aind herbage of the Defendant there then growing, 
and. otherwife doing damage there to the faid Defendant, he the 
faid Defendant well avows the taking of the faid cattle in the faid 
declaration mentioned, in the faid clofe called Hdmens , otherwife 
'Hellins parcel, &c. as and for a difirefs for the faid damage lb 
done and doing by the faid cattle there, and driving the faid cattle 
in the faid declaration mentioned from the faid clofe called Hd- 
rnens , otherwife Hellins parcel, &c. in and along the faid place 
in the faid declaration mentioned, in which, lac. in order to im- 
pound the fame as he lawfully might for the caufe aforefaid ; and 
juftly, &c. and this, Iffc. wherefore, vSV.” praying a return of the 
cattle. 

To this there was a general demurrer aifcl joinder. 

Shepherd Serjt. in fupport of, the demurrer. The objedion to 
the avowry is that the declaration having Hated that the cattle 
were taken in a certain place called Claygate , the Defendant lirlt 
avows that he did fo take them, and then Hates that he took them 
in a place called Hclmcns , otherwife Hellins , and drove them in and 
along the place in the declaration mentioned, in order to impound 
them. Now thefe latter fads he lhould have firH Hated, and then 
have traverfed that he took tfie cattle at the place in the declaration 
mentioned j inHead of which, according to the form of this 
avowry, he ‘Hates that which is inconfiHent, namely, firH that he 
took them at Claygate , and then that he took them elfewhere. In 
Jobn/on v. Wollycr, 1 Str. 507. it is laid dowa by Pratt Chief Juf- 

tice. 
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tice, that where the party avows at a different place in order to 1801. 
have a return he muft traverfe thd place in the count, becaufe his abTrcok 
avowry is inconfiftent with it. Indeed the form in which the De- 
fendant fhould have avowed appears in Foot's cafe, t Salk. 93. 
where in replevin for taking a horfe in quodam loco vocal ’ the com- 
mon tnarfh, the Defendant, pleaded that he took it in quodam loco 
vocal* the plot, ab/que hoc , that he took it in quodam loco vocal 
the common marfh ; and then pro retqrno habaulo went on to nflake 
conufance for rent arrear ; the Plaintiff having pleaded in bar to 
the conufance, and traverfed the feifin of the perfon under whom 
the rent was claimed, the Defendant demurred and had judgment, 
the Court faying that the Plaintiff had no right to traverfe the mat- 
ter of the conufance, and held it a difcontinuancc. Now in this 
cafe it is material to the Plaintiff to take an iffue upon the caufe of 
the taking, and yet in the way in which the avowry is pleaded he 
would be precluded from fo doing: for if he had denied the feiiin, 
or the cattle being in Hdmens , other wife HcUins , it would accord- 
ing to the cafe in Salkcld have been a difcontinuancc. 

Bcjl Serjt. contra , was flopped by the Court. 

Lord Alvanley Ch. j. Upon principles of common fenfe 
this feems to be an avowry very well pleaded. The Defendant 
has avowed that which was the truth of the cafe, namely, that 
though he had the cattle during part of the time in the clofe called 
Clay gate, yet that he originally took them in another clofe called 
Jldmcns , otherwife Ikllins. • • 

Heath J. It feems to' me that the cafe cited fr<5m Salkcld has 
no application to the prefent. There the only queftion related to 
the place where the cattle were taken, whereas here the difpute be- 
tween the parties turns upon the caufe of taking the cattle. 

Rooke J. The declaration in this cafe appears to me to have 
been framed with a view to draw the Defendant into a difficulty. 

If fo it has failed, for the avowry feems to me to be well pleaded. 

Ghambre J. When the cattle of one man are taken by an- 
other, it is not very eafy for the former to afeertain in what place, 
they were taken, and therefore he is allowed to allege that they 
were taken in whatever place he finds the other in poffeflion of 
them. Now here the declaration hhving alleged a taking in the 
dofe called Claygate , the avowry alfo fets forth a taking in Claygatc , 
but fhews what kind of a taking that was. With refpeft to the. 
cafe in Salhldy there was no taking at all in the place laiti in the 

declaration, 
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declaration, and when the Defendant had pleaded in abatement to 
the place, and put in a formal bonufance pro retorno habendo % it 
is moll clear that the Plaintiff had no right to traverfe the matter 
of the conufance. But in this cafe the Plaintiff was at liberty to 
traverfe any part of the avowry which he might think proper. 

Shepherd then applied to the Court fqr leave to amend ; 

But The Court being of opinion that the demurrer was frivolous, 
refufed his application, and gave 

Judgment for the avowant (a). 


{a) Sec rote 1. by Wiliams Scrjt. on the avowry appears to be pleaded in the ufiul 
cafe of Potter v. Norths 1 Saund. 347, from manner, 
which and the authorities there cited, this 


>«23d. Henry Smith v. Samuel Wh alley and Thomas 

Allport. 


An agree* 
mentbetween 
parties to a 
fuit in Chan- 
eery binding 

themfelves, 
their execu- 
tors, and ad- 
minillrators, 
nude an or- 
der of that 
Court and 
atted upon 
therein as 
fucb, may be 
the ground 
of an ajfump* 
fit at law. 


ssvmpsit on a fpecial agreement. The caufe coming on to 
be tried at the Sittings after Eajler Term before Lord si han- 
ky Ch. J. a verdift was found for the Plaintiff for 754 /. 3 s. 8 d. 
fubjedt to the opinion of this Court upon a cafe which Hated in 
fubftance as follows. 

A caufe being depending in the Court of Chancery, in which 
John Doylcy \yas Plaintiff, and' Henry Smith (the prefent Plaintiff ), 
John Dunlin > and Edward Glover , Defendants, an agreement was 
entered into between the Plaintiff and Defendants, entitled as fol- 
lows : “ In Chancery. Between John Ekyley Plaintiff, Henry 
Smith , John D unkin , and Edward Glover , Defendants.” The 
agreement recited an order of the Chancellor for the payment of 
certain fums of money lodged in the Bank to the credit of the 
caufe, and that one Charles Harrifon , former folicitor in the caufe 
(fince become a bankrupt) Ihould deliver his bill of fees, and that 
it Ihould be referred to a mailer to tax the fame, till which time 
payment Ihould be referved j and further reciting, that a bill had 
been delivered, whereby there appeared to be a balance of 1C01 A 
5 s. due from the faid Henry Smith to Samuel Whalley and Thomas 
Allport^zE ignees pf the laid Charles Harrifon , fubjedt to taxation 
not then made ;* and further reciting, that a further fum had late- 
ly 


*5 
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Jy been paid into the Rank to the credit of the caufe, for which the iSor. 
(aid Henry Smith had applied to fh^ Court ; and that the matter 
was adjourned until it could be afeertained what \hc faid Charles „ 

m W )1 A 1- h f- V 

Harrifon had received on account of hfo fees; and that upon the a«d Another 
laid matter afterwards coming on to be heard, it was referred to 
S. C. C. Efq. to inquire what .bills of fees of the faid Charles Har- 
rifon were a lien upon the fund, placed to the credit, of the caufe, 
and what the faid Ilcnry Smith w r as pcrfonally liable to pay ; an?T 
that after fuch inquiry had, fuch further order (hould be made as 
(hould be juft ; and further reciting, that inftead of profecuting 
fuch inquiry, the faid Henry Smith and the aflignees had come to 
an agreement that the fum placed in the Bank {hould be divided 
into equal moieties, one moiety to be paid to Henry Smith to his 
own ufc, and the other tq the aflignees on account of the fees, 
and in part payment of what (hould be found due by the mafter’s 
report ; that until fuch report all further fums paid into the Bank 
(hould alfo be divided into equal moieties, one moiety to the faid 
Henry Smithy and the other not exceeding, with the before-men- 
tioned moiety, 1000 /. teethe faid aflignees, until the (ipd fees fhouki 
be paid, but fubjett to taxation as aforefaid, unlefs a compromife 
Should take place; that if after the mafter’s report there (hould be 
found due to the aflignees more than they (hould have received, 
purluaut to the faid agreement, all further fums to be paid into the 
Kink (hould be divided in like manner until the aflignees (hould 
be paid what (hould be reported due ;• that in default of Sufficient 
being paid into die Rank to latisfy the aflignees, the* (aid Henry 
Smith (hould pay the deficiency between the fund and the fum re- 
ported due ; that if after/he report made there (hould not be found 
due to the aflignees to much as they (hould have received purluant' 
to the agreement, they (hould pay to the faid Henry Smith the dif- 
ference between that money, and the fum reported due; that the 
.Kignees, in cafe they (hould divide among the creditors cf the 
faid Charles Harrifon the money to be received purluant to the 
faid agreement before the matter's report (hould be obtained, 
ihould be pcrfonally refponfible to the faid Henry Smith for what 
■money (hould be received above what (hould be reported due to 
them ; that all the maters aforefaid might be made a rule or order 
of tin; Court of Chancery, and (hould be obeyed and obferved as 
fuch by the faid parties thereto ; the agreemertf concluded with 
thele words : “ And for the true performance of this agreement on 
the part of the laid Henry Smithy he doth hereby hind himfelf, 

Voi.. II. 6 1 * “ his 
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“ his executors and adminiftrators, unto the faid Samuel W bailey 
“ and Thomas Allport , their executors, adminiftrators, and afligns, 
“ and for the true performance of this agreement on the part of 
“ the faid Samuel Whalley and Thomas Allport, they the faid Sa- 
muel IVhallcy and Thomas Allport do and each of them doth here- 
by bind themfeives and himfelf, thfcir feveral and refpe£tive exc- 
w ‘ enters and adminiftrators, unto the faid Henry Smith , his exccu- 
“ tors, adminiftrators, and afligns. Witncfs their hands,” xs'e. 
The above agreement was afterwards made a rule of the Court of 
Chancery, and in purluance thereof feveral orders of the faid Court 
were made, dire fling funis paid into the Bank to the credit of the 
caufe to be divided in equal moieties between the faid Henry Smith 
and the aflignees, by virtue of which the ailignebs afterwards re- 
ceived in the whole the fum of 937/- I2x. 1 el. The maftcr to 
whom the bill of fees was referred taxed the fame at 1795 /. 10 r. 
10 el. and aifo reported that the faid Charles Harrijhn was indebted 
to the faid Henry Smith , in refpeft of fums received for his ufo, 
\ 6 iil. 2 s. yd. which being deduced from 1705/. 1 cs. 10 d. 
at which he had taxed the bill, there remained due to the affig- 
• nees, in refpecl of the faid bill, the fum of 1S3 /. or. yd. The 
aflion was brought to recover 754 /. 3.0 8 d. being the difference 
between the faid fum of 937 /. 12 s. 1 d. received by the aflignees, 
and the fum of 183/. 3 s. 5 d. due to them in refpedt of the bill. 

The queftion for the opinion of the C. urt was, Whether this ac- 
tion was maintainable ? If the Court, ft on Id be of that opinion, the 
verdi£fc to {land, and judgment to be entered for the Plaintiff. If the 
Court Ihould beef a contrary opinion, then a nonfuit to be entered. 

Clayton Serjt. for the Defendants noOkcontcndcd, that the agree- 
ment on which the prei'ent adtion was brought was merely a pro- 
ceeding in the courfc of a fait in Chancery, and that the money, 
if due, was only due under the order of that Court, and therefore 
not the ground of an affumpfit at common law ; he cited iimerfon 
v. Lajloley , 2 H. III. 248. where it was held, that cjj'umf/it would 
not lie to recover cofts ordered to be paid under a rule of an infe- 
rior court in the courfe ot a fait there, even though the inferior 
court could not compel the party on whom the order was made to 
pay them, becaufe he lived out of the jurifdicftion of the court ; 
and obferved <liat the prefent was an attempt for which there was 
•no precedent. 

Onjlow Serjt. contra was flopped 

By the Court , who.faid, that though the general rule was clear 
•that the mere order of another court was uot a good ground of 
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Jy been paid into, the Bank to the credit of the caufe, for which the 
faid Henry Smith had applied to th£ Court ; and that the matter 
was adjourned until it could be afeertained what the faid Charles 
Harrifon had received on account of his fees ; and that upon the 
laid matter afterwards coming on to be heard, it was referred to 
S. C. C. Klq. to inquire what^bills of fees of the faid Charles liar - 
rifon were a lieu upon the fund, placed to the credit of the caufe, 
and what the faid ljcnry Smith was perfonally liable to pay; ant? 
that after luch inquiry had, fuch further order fhould be made as 
fhould be juft ; and further reciting, that inftead of prcfecuting 
fuch inquiry, the laid Henry Smith and the aflignees had come to 
an agreement that the fum placed in the Bank fhould be divided 
into equal moieiies, one moiety to be paid to Henry Smith to his 
own ufe, and the other to the aflignees on account of the fees, 
and in part payment of what fhould be found due by the rnafler’s 
report ; that until fuch report all further fums paid into the Bank 
fhould alfo be divided into equal moieties, one moiety to the faid 
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Hairy Smith , and the other not exceeding, with the before-men- 
tioned moiety, 1000 /. tq.the faid aflignees, until the laid fees Ihoukl 
be paid, but fubjedt to taxation as aforefaid, unlefs a compromife 
fhould take place; that if after the mafter’s report there Ihould be 
found due to the aflignees more than they fhould have received, * 
purfuant to the faid agreement, all further fums to be paid into the 
Bank fhould be divided in like manner until the aflignees fhould 
be paid what fhould be reported due i that in default of fuffleient 
being paid into the Bank t 6 fatisfy the aflignees, the faid Henry 
Smith fhould pay the deficiency between the fund and the fum re- 
ported due ; that if after^the report made there fhould not be found 
due to the aflignees fo much as they fhould have received purfuant 


to the agreement, they fhould pay* to the faid Henry Smith the dif- 
ference between that monc^ and the fum reported due; that the 


aflignees, in cafe they fhould divide among the creditors of the 
Ciid Charles Harrifm the money to be received purfuant to the 
faid agreement before the mafter’s report fhould be obtained, 
fhould be perfonally re fp on Able to the faid Henry Smith for what 
money fhould be received above what fhould be reported due to 
them ; that ail the maters aforefaid mfght be made a rule or order 
of the Court of Chancery, and fhould be obeyed an^ obferved as 


fuch by the faid parties thereto ; the agreement concluded with 
thefc words : “ And for the true performance of this agreement on 
41 the part of the faid Henry Smith , he doth hereby bind himfeJf, 
Vo u II. <5 1 “ his 
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1 Bor. “ his executors and adminiftrators, unto the fai & Samuel Wh alley 
“ and Thomas Allport, their executors, adminiftrators, and aftigns, 
v - “ and for the true performance of this agreement on the part of 
.-.ndAnother. “ the faid Samuel Whallcy and Thomas Allport , they the faid Sa- 
“ mud Whalley and Thomas Allport do and each of them doth here- 
“ by bind themfelves and him felt, their feveral and refpedive cxc- 
u cutors and adminiftrators, unto the faid Henry Smith t his exccu- 
“ tors, adminiftrators, and afligns. Witnefs their hands,” lsc. 
The above agreement was afterwards made a rule of the Court of 
Chancery, and in purfuance thereof feveral orders of the faid Court 
were made, directing fums paid into the Bank to the credit of the 
caufc to be divided in equal moieties between the faid Henry Smith 
and the aftignees, by virtue of which the ailignccs afterwards re- 
ceived in the whole the fum of 93V /- 12/. 1 d. The mafter to 
whom the bill of fees was referred taxed the fame at 1 795 4 10 s. 
io d. and alfo reported that the faid Charles Harrifon was indebted 
to the faid Henry Smithy in refped of furns received for his life, 
1612/. 2 s. 5 d. which being deducted from 1795/. 10 s. 10 d. 
at which he had taxed the bill, there remained due to the afiig- 
nees, in refped of the faid bill, the fum of 183 4 8.r. yd. The 
adion was brought to recover 7544 $s. 8 d, being the difference 
between the faid fum of 9374 12 s. 1 d. received by the affgnee,^ 
and the fum of 1834 3 r. 5 *4 due to them in refped of the bill. 

The-queftion for the opinion of the Court was, Whether this ac- 
tion was maintainable ? If the Court fhould be of that opinion, the 
verdid to Hand, and judgment to be entered for the Plaintiff. If the 
'Court fhould be of a contrary opinion, tljen a nonfuit to be entered. 

Clayton Serjt. for the Defendants now contended, that the agree- 
ment on which the prefent adion was brought was merely a pro- 
ceeding in the courfe of ?. fu.it in Chancery, and that the money, 
if due, was only due under the order of that Court, and therefore 
not the ground of an affumpfit at common law ; he cited Emcrjon 
v. Lajldeyy 2 H. BL 248. where it was held, that ajfumpftt would 


not lie to recover cofts ordered to lie paid under a rule of an infe- 
rior court in the courfe of a fuit there, even though the inferior 
court could not compel the party on whom the order was made to 
pay them, becaufe he lived out of the jurifdidion of the court ; 
and'obferved tll£t the prefent was an attempt for which there was 
no precedent. 

OnJIow Serjt. contra was flopped 

By the Courty who faid, that though the general rule was clear 
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a&ion, yet that in the prefent iijftance the Defendants had, by the 1801. 
terms of their agreement, raifed a fufficient ground of ajfumpfit 
againft themfelves. „„ v - 

^ ti A L I r v 

Pojiea to the Plaintiff, and Another. 


Seale v . Barter and Another. 


cafe was feat by the Lord Chancellor for the opinion of 
the Court. 

John Seale by his will, dated the I i th of February 1774, devifed 
to his wife /or life his ineffuage Barton farm, and demefne lands 
called Mount Boon, (with the furniture, dock, &c. alfo for her life,) 
and an annuity of 50/. for her life charged upon a meffuage called 
Coombc , with power to diftrain in cafe of non-payment ; he then 
devifed to Richard Harris and hie heirs, all his manors, lordfhips, 


A* deviled all 
his tfiates in 
the county of 
D. to a truu 
ter hr zc o 
years to the 
ufc of ihe 
truftee du- 
ring the life 
of his fon 7. 
S. to prefer ve* 
contingent 
remainders, 
nevertheM's 


meffuages, lands, tenements, houfes, hereditaments, and premifes, 
with their appurtenances, in the county of Devon , to have $nd to 
hold the lame to the faid R. H., his executors, adminillrators, and 
alfigns, for a term of 200 years, without impeachment of .wafle 
upon trull, for the purpofes and under the provifoes thereinafter 
mentioned, and from and after the determination of the faid terra 
upon trull and to the ufe of the faid R . II. during the life of bis 
only fon John Scale , tofupport contingent remainder^ neverth clefs 
to permit his faid fon J. S. to receive the rents a«d profits during 
his life without impeachment of wade, and from and after his de- 
ccafe to the ufc of the ill fon of the laid J. S . to be begotten on 
the body of fuch woman as he Ihoukl thereafter happen to marry, 
and the heirs male of fuch ill fon lawfully ifluing; and for want 
and in default of fuch iffue then to the ufe of the 2d fon in like 


to permit 7 , 
to receive 
the rents and 
.profits, and 
after his dc . 
ceafe 10 the 
ufe of the ;;t 
fon cf the 
faid J. S. to 
be begctcen 
on the body 
of the won. an 
as he (hoc id 
happen to 
marry, and 
the beirsmdt 
of fuch 1 if 
fon, and for 
want of fuch 
iffue to the 
ufe of the 2d, 
3d, 4th, and 
every other 
fon of J. S . 
and the heirs 


manner, and fo to the 3d, 4th, and every other fon and fons of the 


faid J. S. and the heirs male of the bodies of every fuch fon and cdlion, and 
fons lawfully i (Tiling, the elded of every fuch fon and fons, and i uC h iiiue 

ihm to 


the lift* of his daughter » 9 . her heirs and aligns for ever; with a reflduary clanfe in favour of % 7 ' • 
The rcllaror made a codicil whereby he devifed ail his c(r;-:t:*s to h is ion 7. 0 . 2nd ! :s tui:- 

dren lawfully to he twpmten. with power for him to fettle ihe temc bv wi!) or emenvife or, inch oi 
them as he fhould think proper 4 and for d£foultof fuch iffae then to his caughtai E. S. aiui her c i> 1 2 - 
oren lawfully to be begotten, with a “hrniiar power: and in default of fuch iiiue to 7 . and E .V. 
cijually between them ; and he further provided rhst a fecilemeot of *oo per ar, nun fhould be made o.» 
t.v.y woman whom his fon fhould happen to marry ; and t ha; his effaces fliould be chargeable tiicr* wiiii 
At the time of making the codicil 7 . S. was married, but # ha 4 no child* Held that me codicil was :o 
be cortflrued independent of the will : and that uuder the codicil J. togk an estate '.ill, *im a 1* 
1.0 fettle the e Hates on all or any tf his iffue in fuch way as he fhoo*d appoint; and rkueb; 

:he tffute t3il to far it ihould be incenii&Bt with fuch fculfirmei*:. 


iliC 
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iSot. the heirs male of his and their body and bodies always to take 

• place and be preferred before the younger of fuch fon and fons, as 

Eartxr they and every other of them fliould be in feniority of age and 
•and Another, priority of birth ; and for want and in default of fuch ifluc male of 

his faid fon S. then upon truft, and to and for the only ufe and 

behoof of his daughter Elizabeth Scale, her heirs and affigns for 
ever,, .and to and for no other ufe, intent, and purpole whatfoever; 
and as to the faid term of 200 years he declared that it fliould be 
lawful for the faid R. 11 ., when his daughter E. S. fliould marry, 
to raife a portion of 4000/. to be paid to her, and until that time 
to raife the annual lum of 250/. to be paid to her for her main- 
tenance: after charging all his eftates in the county of Devon 
with th-e payment of his debts, he deviled all the reft, rehdue, and 
remainder of his lands and tenements not thereinbefore devifed 
or difpofed of whereof he thould die feifed in pofieflion, veverfion, 
or remainder, to his fon J. S. his heirs and alligns, and all the reft 
of his perfonalty after payment of his debts and funeral expences, 
he gaye to R. H. and made him executor of his will, defiring him 
to fee the fame performed according to his true intent and mean- 
ing, .neverthelefs in truft, and to and for the only ufe and behoof 
of his faid fon J. S. On the 14th of February 1774, the teftatcr 
-made the following codicil to his will: ** I “John Scale of Mount 
Boon , within the parifh of Towujtall , in the county of Devon, Efq. 
do this 14th day of February 1774, make and publifli this codicil 
to my 2afi will find teftament, in manner and form following : firft 
and principally it is my will and meaning, and I do hereby cider 
and dirett that no inventory of my goods and effects at Mount 
Boon be taken after my deceafe ; it is likewfk^my will that all my 
lands and eftates {hall after my deepafe come to my fon "John Scale 
and his children lawfully to be begotten, with full power for him 
to fettle the fame, or any part or parts thereof, by will or otherwife, 
on them, or any of them, as he {hall think proper j and for default 
of fuch iffue, then that all rny lands and eftates come to my 
daughter Elizabeth Scale and her children lawfully to he begotten, 
with full power for her my {aid daughter to fettle the fame or any 
part or parts thereof, by will, or otherwife, on them, or fuch of 
them as flie fliall think proper ; *and in default of fuch iifue, it is 
my will and meaning that all my eftates and lands fhall belong to 
my faid* fon and daughter equally between them, to whom in fuch 
cafe I do hereby give, devife, and bequeath the fame : and where- 
as in and by my will Richard Harris is made a truftee for pay- 

14 rnent 
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a&ion, yet that in the prefent inftance the Defendants had, -foy the 
terms of their agreement, raife4 a fufficient ground of ajfumpfit 
againft themfelves. 

Pojlca to the Plaintiff. 
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Seale v. ’Barter and Another. 


T HIS cafe was fent by the Lord Chancellor for the opinion of £ dc » ,fed V 

* 1 his kj 

\ n 1. 


the Court. the county of 

I). to a truf. 

John Scale by his will, dated the 11th of February 1 774 * flevtfed tee for 2C0 
to his wife for life his meffuage Barton farm, and demefne lands ufcof iVe " 
called Mount Boon, (with the furniture, Hock, SsV. alfo for her life,) 


called Mount Boon , (with the furniture, Hock, &V. alfo for her life,) 

and an annuity of coA.for her life charged upon a meffuage called h!s fon .7 

J ** . 0. to prefer vc 

Coombe , with power to diftrain in cafe of non-payment ; he then contingent 
deviled to Richard Harris and his heirs, all his manors, lordlhips, neverthelrfi 
meffuages, lands, tenements, houfes, hereditaments, and premifes, £ ^Kceivc 
with their appurtenances, in the county of Devon , to have and to th r ® fi r ' nt a ? ll a d nd 
hold the fame to the faid R. H. * his executors, adminiftrat«rs, and after his d*. 

• 1 • * 1 r • ce.'ife to ihi* 

afiigns, for a term of 200 years, without impeachment of wafte uk of the ifi 
upon truft, for the purpofes and under the provifoes thereinafter t » 

mentioned, and from and after the determination of the faid ttrrn ^ th-'bod” 
unoti trull and to the ufe of the faid R. II. during the life of his of thewon.an 

1 # a-i htf ill 00 Id 

only fon John Seale , to fupport contingent remainders, ncverthelefs happen to 

* , . , , , r . . , r 1 • marry, and 

to permit his laid Ion J. S. to receive the rents and.prohts during thehmsmrie 
his life without impeachment of wade, and front and after his de- 


marry, and 
the hfirimrle 
of fuch i it 
fon, and for 


ccafeto the ufe of the 1 ft fon of the faid J. S. to be begotten on •^ t to of t J" ch 
the body of fuch woman as he ftiould thereafter happen to marry, uieof thezd, 
and the heirs male of fuch id fon lawfully iffuing; and for want every other 
and in default of fuch iffuc then to the ufe of the ad fon in like i° n “ u^hdrs 
manner, and fo to the. 3d, .4th, ancl every other fon and fons of the 
faid J. S. and the heirs male of the bodies of every fuch fon and ceficn, and 

„ for want of 

fons lawfully iffuing, the elded of every fuch fon and fons, and fuch iflue 

nialf then to 

the ufe of his daughter is. S . her heirs and afiigns for ever; with a rdiduary claufe in favour of J S. 
The teilator afterwards made a codicil whereby he devifed ail his cllates to his ion J. S. and his chil- 
dren lawfully 10 be h*£Ot?en, with power for him to fettle the fame by will or othmvile on iv.di < f 
them as he ihould ihii.k proper ; and for delaul( t of fuch iduc then to his daughter E. A. and her chil- 
dren lawfully to be begotten, with a fimilar power: and in default of fuch iflue to J. E. an .1 /: 
equally between them ; and he futther^ptovicled that a feulemrnt of 20 0. per annum lhould be made 0 * 
any woman wi.onv his ion (houid happen to marry.; and that hfs cftaie* {hould be chargeable ihcrewrh. 
At the time of making the codicil J . wat-martied, but had.no child. Held that the codicil wa? to 
be conilrucd imii-p e nuent of the will ; and that under tUe codicil J. S • took an eftate tail, wirii a power 
to icttlc the clbtrs oe all or any of his iflue in fuch way as*ht ihouldP appoint ; and thereby >wnninr* 
(be dtatc tail fo far ** it lhould U ircoivfiU-at with ftfeb fcitkmtnt* • * * * 


the • 
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1801. the heirs male of his and their body and bodies always to take 
^ealjT* place an< * be preferred before the ypunger of fuch fon and fons, as 
SaiTtk* -they and every other of them (hould be in feniority of age and 
•nd Another, priority of birth j and for want and in default of fuch ifluc male of 
; his (aid fon J. S . then upon truft, and to and for the only ufe and 
behoof of his daughter Elizabeth Scale , her heirs and affigns for 
«verj And to and for no other ufe, intent, and purpofe whatfoever ; 
and as to the laid term of 200 years he declared f that it fhould be 
lawful for the faid R. 77 ., when his daughter E. S. fliould marry, 
to raife a portion of 4000/. to be paid to her, and until that time 
to raife the annual fum of 250/. to be paid to her for her main- 
tenance : after charging all his eftates in the county of Devon 
with the payment of his debts, he deviled ail the reft, reildue, and 
remainder of his lands and tenements not thereinbefore deviled 
or difpofed of whereof he ihould die feifed in pofiefiion, reveriion, 
or remainder, to his fon J. S. his heirs and afligns, and all the reft, 
of his perfonalty after payment of his debts and funeral cxpences, 
lie ga> v e to R. H. and made him«executor of his will, uefiring him 
to fee the lame -performed according to his true intent and mean- 
ing, -neverthelefs in truft, and to and for the only ufe and behoof 
of his faid fon J. S. On the 14th of February 1774, the teftator 
made the following codicil to his will : “ 1 John Seale of Mount 
Boon , within the parifli of Townjlall , in the county of Devon , Elq. 
do this 14th day of February 1774, make and publifh this codicil 
to my laft will and teftamem, in manner qnd form following : firft 
and principally it is my will and meaning, and I do hereby order 
and diredt that no inventory of my goods and effects at Mount 
Boon betaken after my deceafe ; it is like wife, my will that all inv 
lands and eftates (hall after my deceafe conic to my fon "John Scale 
and his children lawfully to be begotten, with lull power for him 
to fettle the fame, or any part or parts thereof, by will or otherwile, 
on them, or any of them, as he lhall think proper ; ami for default 
of l'uch ifiue, then that all my lands and eftates come to my 
daughter Elizabeth Scale and her children lawfully to be begotten, 
with full power for her my faid daughter to fettle the fame or any 
part or parts thereof, by will or otherwife, on them, or fuch of 
them as (he lhall think proper ; # and in default of fuch iflue, it is 

4 • 

my will /md meaning that all my eftates and lands (hall belong to 
my faid* fon and daughter equally between them, to whom in fuch 
cafe I do hereby give, dcvil'e, and bequeath the fame : and where- 
as in and by my will Richard Harris is made a truftee for pay- 
ment 
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ment of my debts, legacies, and expences, I do hereby dired and 
order that if my laid Ion John Setle can raife the money other- 
wife, it fliall be at his option. IViy will further is, that a fettle- 
ment of two hundred pounds a-year fliall be made upon any wo- 
man my fon John Scale may happen to marry, and that my edates, 
or fo much of them as he fliall think proper, be chargeable with 
the payment thereof : and lafily, it is my defire that this my codi- 
cil be annexed to and made part of my lad will and teftament*fo 
all intents and purpolcs.” The tedator being feifed of or entitled 
to confidcrablc lands and tenements in the county of Devon, and 
of no ether real edates whatfoever except a meffuage or tenement 
in the pariili of St. Scdwell, in the county of the city of Exeter, 
died in September 1777; leaving only two children (viz.) the fa id 
John Scale his only fon, gnd the laid Elizabeth his daughter, who 
was afterwards married, and is fmee dead, having left a fon, her 
only child, now in minority. At the time of making the codicil 
John Seale the teflator’s fon was married, but had no child, but. 
afterwards in February 1777* * p * deflator’s lifetime, John Seale 
the fon bad a daughter. born, his elded child (win* is now living, 
and lately married), and he has fmee had fcveral other children, of 
whom his elded fon is now in minority. 

The quedion for the opinion of the Court was, What edate or 
entered did the Plaintiff John Seale, the lbn of the laid tedator, 
take under the laid will and codicil? 

The cafe was twice argued ; firdin Hilary Term lad, by Left 
Serjt. for the Plaintiffs, anil Boy icy Serjt. for the Defendants ; and 
again in this Term, by Shepherd Serjt. for the former, and Lens 
Serjt. for the latter. * 

Arguments for the Plaintiffs t John Scale the fon of the devifer 
took an eflate in tail general, remainder in tail general to Elizabeth 
Scale, remainder in fee to # the faid John and Elizabeth Seale as 
tenants in common. The quedion in this cafe turns upon the ex- 
prdTions introduced into the codicil, by which the tedator devifes 
all his lands and edates to J. S. and his children lawfully to he be- 
gotten, with full power for him to fettle the edates, or any part or 
parts thereof, by will or otherwife on them or fuch of them as he 
fliall think proper ; and for default of fuch ifluc then, that the 
edates fliall go to his daughter E. S. and her children lawfully to 
be begotten, with the fame power as to the fon,; and in default of 
fuel) ilTue, to J. S. and E. S. equally between them. Uniefs thefe 
"V OL. II. f) bv. c v n refl .ons 
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expreffions be conftrued in the way contended for by the Plaintiffs, 
it does not feem that the intention of the teftator will be e fled li- 
sted : and indeed the authorities applicable to the words of this 
codicil call for fuch a conftru&ion. A devife to a man and his 
children or iftues, if he hath not any iflue at the time of the devife, 
is fufficient to give an eftate tail, for otherwife the children could 
not take. JVyld’s cafe, 6 Co. i6, 17. Now, in the prefect cafe, at 
t'be rime of the devife made, J. S. had no children. So in 1 And* 
pL 1 10. a devife of land to one for life, and after his decesle to the 
men children of his body, and if lie died without men children of 
his body then over, was held to give an cl tale in rail male. In- 
deed all the cafes in which the words “ fons,” or “ children,” or 
“ iflue,” have been uied to deferibe the limitation, and an c Slate 
■tail has been railed by the Court, are .authorities to Shew, that iu 
this cafe alio an eftate tail mu ft be railed. In Sunday s calc, 9 Co. 


1 28. where a devife was to 7 . and if he marry then his Ion to have 
the eftate, and if he have no itTue male, then over to another per- 
fon, T. took an eftate tail. And in King v. Melting, 1 Vent. 
,216. 225. 2 Lev. 58. S. C. a devife to Bernard Melting for 
his life, and after his death to the iffue of his body, was held to 
give him an eftate tail. And thpugh in that cafe there was a power 
to B. M. to make a jointure of all the premifes to a fecond wife, 
Lord Hale was of opinion that that circmnftancc did not defeat 
the eftate tail, which affords an anfwcr to any argument which 


may be faffed from the power given in this cafe. So in Wharton 

* e • 

v. Grc/ham , 2 Bl. 108*5. the words to J i IV. and his fom in tail 
male, and in default of Inch iffue over give to 7 . / 1 \ who had no 

iftue at the time of the devife, an eftate ih tail male. In the ore- 

• » 

lent cafe the devife is to j. S. and .his children, and in tiofaulr of 
fuch iffue then only is it to go ever; which lhews that the chil- 
dren were intended to take an e'iate.^I inheritance, which tlicv 
could not do but through their father, nor through him unSefs he 
took an eftate tail, in Davies v. Stevens, Dong 020. there was a 
devife of the fee ft tuple and inheritance to William and ids chiid 


or children for ever ; and Lord Mamj.eld laid the meaning is the 
fame as if the expreflion had been to William and his heirs, that is 
to fay, his children or his iffue. # The words M for ever” make no dif- 
ference, for •William's iffue might iaft for ever. Now if in that 
cafe the word *“ children” was held fynonymous to iftue in order 
to reftrain the devife to an eftate tail, there is no reafon why ,in 

x 1 this 
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this cafe it may not be held to bear the fame fenfe, in order to en- i8or. 
large the devife to an eflate tail. The general intention of the Seale 
teftator was, that the eftate fhould not go over to L.S. until after 
an indefinite failure of the ifiue of S. ; but if the word “ chil- anoAnoifc*..- 
dren” is held to be a mere difignalio perfona , though there was 
no child in ejfe at that tinae, what is there to give to the children 
any thing more than eftates for life ? The intent of the teftjitor, 
therefore, can only he cffe&uatcd in two ways ; namely, by giv- 
ing an eflate tail to J. S. or by implying crofs remainders between 
the children. In order to do the former by implication, the Court 
have gone great lengths, as in Robinpm v. Robiufa, 1 Burr. 38. 

Roe d. Dodfm v. Grew, 2 IVilf. 322. Hodges v. Middleton, I'm*. 

4 3 1 . 1 Jilin try v. Dai airy, G Term Rep. 370. Doe d. Candler v. 

Smith, 7 Term Rip. 531. and Doe d. Cup v. Cooper, 1 Eajl 229. 

But crofs- remainders among the children cannot be railed without 
railing a previous eftate of inheritance, which in this calc can- 
not be done, except through the medium of J. S. the devifee, and 
which when done eflabhfhes the Plaintiff’s title. In all the cafes 

me 

in which crofs remainders have been implied, there has been that 
preliminary flop which will be wanting in this calc, unlefs J. S. 
be held to take an eflate tail, viz. a previous eftate of inheritance. 

Holmes v. Rcynell, Sir T. Ray. 452. Pollexf. 425. Skin. 17. Sir T. 

"fanes, 1 72. S. C. Wright v. Halford, Coup. 31. Doc d. Atherton 
v. Rye, 4 T enn Rep. 7 1 o. and Phipard v. Mansfield, Coup. 797. 

Arguments for the Defendants. * If the qtieftion in this calc 
were, whether particular cxprcffions not fufficiently formal in their 
nature might not be fo modelled as to prevent the eftate going over 
contrary to the intent of the. teftator, then the cafes cited might 
apply. But in order to induce the Court to put fuch a conftruc- 
tion upon this will, that has been a (fumed in argument which does 
not neccffarily appear, namely, that the teftator meant his eftate 
to go in fucceffion. The better confirmation of the devife feems 
to be, that John Seale took an eftate for life, with remainder in fee 
to him and his filler Elizabeth Seale, depending upon the two con- 
tingencies, either of "John Seale or of Elizabeth Scale having chil- 
dren. By the codicil a power is giv$n to the devifee to fettle the 
eftate or any part thereof on fuch pf the children as he fhall think 
proper. Now if this be the cafe, why fhould the Court labour to 
effectuate a fuppofed intereft of the teftator to create an. eftate 
tail, when the power veiled in the devifee enables him to put an 

end 
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end to all the confequences refulting from fuch an eftate. But if 
this mode of conftru&ion be objectionable, flill it may be held 
that y. S, took an eftate to himfelf for life, with remainder in fee 
to his children, if he had any, for it is not limited to all the chil- 
dren, but to fuch of them as y. S. fhall appoint; and in feve'ral 
cafes the word “ eftates” has been held to convey a fee. Indeed 
in tjps cafe the probability of the word “ eftates” being ufed in 
that view, is particularly ftrong, becaufe in the ultimate remainder 
to y. S . and E. S. which appears dearly to have been intended 
to be a remainder in fee, the word “ eftates” is again ufed, and 
no other word capable of carrying a fee. With refpeCl to the cafe 
of King v. Melting , the power introduced there was only a power 
to jointure, which is very different from fuch a potver as this to 
limit the whole eftate : although the power therefore in that cafe 
was held not to defeat the eftate tail, yet it is no authority in the 
prefent inft*tnce. It is obfervablc alio that the teftator lias had no 
anxiety to prevent the eftate from being fpiit into different portions, 
fince the ultimate remainder in fee being given to y. S. and E. .S', 
the heirs of both, and not the heirs of one only, would ultimately 
be.entitled to take. In order to afeertain-the intention of the tefla- 
tor, it is neceflary to look at the will, which is dated only three days 
prior to the codicil. In the will the Teftator gives to J. S. an eftate 
for life only, with limitations to his children in ftrid fettlcmeut. 
Now the only alteration which appears to have been intended by 
the codicil; is, that of enabling J'. S. to determine in what manner 
his children fhould take, but not to enlarge the eftate originally 
devifed to J. S. himfelf. It is not neceflary to go through ail 
the cafes which have been cited : fince molt of them only diverfify 
the principle which was laid down in King v. Milling , and Robin- 
fin v. Robinfin, namely, that the general intent of the Teftator 
fhall prevail, where that intent is apparent. In this cafe no fuch 
intent as is contended for by the other fide being apparent, the 
Court will allow the words to operate as they Hand. Indeed if it 
were neceflary that croft-remainders fhould be railed in this cafe, 
there are words fufEcient. for that purpofc, namdv, “ in default 
of fuch ifliie and it is not neceflary in fuch cafe that the chil- 
dren fhould take an eftate of .inheritance through the father, for 
crofs-remainclers may be railed where the father takes only an eftate 
for life. In tlie eftfe of Dae d. Davy v. Bnrnfall, 6 Term Rep. 30. 
and Qr.le, vol. i. n. 2 1$. the devife was fomewhat limilar to the 


i 
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prefent, being to M. 0 . and the^ iflue of her body as tenants in 
common, but in default of fuch iflue then over, in which cafe 
M. 0 . was held to take only an eftate for life, with contingent 
remainders to the iflue of her body. In Good right v. Dunham , 
Doug. 26*}. Lord Mansfield fays, * the words “ in cafe he dies with- 
out iflue” being tacked to the preceding claufe (by which the tcfla- 
tor had devifed to his fon for life, and after his deatli to all'.lnd 

ft 

every his children equally, and to their heirs) mull: mean the fame 
thing as in cafe he die without children.’ So in this cafe the 
words “ fuch iflue” mull mean fuch children as he had before 
mentioned ; which deftroys the only argument rom which an 
eftate tail can be inferred. 

Cur . adv. Did! . 

On this day the opinion of the Court was delivered by 

Lord Alvanley Ch. j. who after dating the will proceeded 
thus: — Under this will the eftate was given to the reftator’s fon for 
life, with remainder in tail male to his children by any after-taken 
wife, remainder to the teftator’s daughter in feq. This xvfll is 
.ftated in the cafe to bear date on the 1 ith of February 1774; and 

the cafe further dates, but whether accurately or not I much doubt, 

• 

that on the 14th of February 1774, only three days after the date 
of the will, the teftator made the codicil in queftion. It is ftated 
that at the time when the teftator made this codicil, John Seale the 
teftator’s fon was married, which fe$ins to exclude the idea of his 
having been married at the date of the will, and ftideed the ex- 
preflion in the will receding children by any woman whom the 
teftator’s fon fhould thereafter happen to marry, implies that no 
marriage was in immediate contemplation at the time when that 
will was made. It is alfo ftated that at the time when the codicil 
was made the teftator’s fon had no children, but that afterwards 
during the teftator’s life he had children, of whom the eldeft is 
now in minority. The queftion fubmitted to this Court by the 
Lord Chancellor is, What eftate the teftator’s fon John Seale took 
under the will and codicil ? Notwithftanding the apparent inac- 
curacy in the fiatement of dates, it will not appear material that 
the cafe fhould be altered when the grounds are known upon which 
•we all concur in thinking that the teftator’s fon took.an eftate tail. 
If we could by any pcfiibility have referred the limitatioft in the 
codicil to the will, feeing the difpofition made in the latter to the 
children of the teftator’s fon. we fhould have been deflrous to ap- 
< Vox, II. 6 L • ply 
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ply the word “ children” in the codicil, to the fame children who 
are defcribed in the will ; and fhould have been inclined to fup- 
pofe that the teftator did not intend by the codicil to difturb the 
difpofitions of the will, but only to give a power to Ins fon to fettle 
the eftates upon fuch of the children mentioned in the will as he 
fiiould think proper. And when I fi'rft read this cafe 1 was in- 
elmed to think that the true conftnnftion. But on further ccnfi- 


deration I think that cannot be the cafe : for by the will the tefta- 
tor had only given an eftate in tail male to the firft and other fon9 
of his fon, with a remainder in fee to his daughter, without any 
particular limitation to the daughter’s children : and when we find 
in the codicil the fame limitation to the children of the daughter as 

i ~ 

to the children of the fon, it is impoffiblc to apply the word 
“ children” in the codicil to the fame perfons who arc delcribed 
by that word in the will. We are therefore of opinion that the 
codicil mull be taken independent of the will ; and that it is no 
longer to be confidered as a codicil but as a fubftantive will : and 
the. only queftion remaining for our confidcration is, What eftate 
the teftator’s fon took under the words of that codicil? It has 
been infilled on the part of the Plaintiff that the words of the co- 
dicil convey an eftate tail : and Wylde\ cafe (which is the leading 
cafe upon this fubjeft) was cited and relied on. I will fhortly 
ftate that cafe as it is reported in 6 Co, 1 6. and in Moore 397. un- 
der the name of Richardfon v. Xardley : for though the titles of 
the cafes are 1 different, and one is ftated to have been in the 
41 Eliz. and the other in the 37 Eliz. it Is hardly poffible to con- 
fider them as different cafes, elpecially as the name of Wylde occurs 
in both, and the circumftances are fo nearly the fame: and indeed 
in fome books where the report' in Moore has been cited, it has 
been faid that the fame cafe was better reported in Coke, Accord- 
ing to the report in Coke, the devife was of land to A. for life, re- 
mainder to B, and the heirs of his body, remainder to Rowland 
Wylde and his wife, and after their deceafe to their children j Row- 
land and his wife then having a fon and a daughter. It was re- 
folved that Rowland Wylde and his wife took only joint eftates for 
their lives: but a cafe was there put as good law, that if A. devife 
to B. and hte children or ilfues", and he hath not any ifiue at the 

time of the devife, the fame is an eftate tail ; and a cafe is cited 
*■ « 

from Serjeant Bendlocs Reports, which was a devife to hulband 
and wife, and the men children of their bodies begotten, and it 

.ii did 
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did not appear in the cafe that the^r had any iffue male at the time 1801. 
of the devife, and therefore it, was adjudged that they had an eftate 
tail to them and the heirs of their bodies. -According to the report 
in Moore , Popham and Gawdy held that Wylde took an eftate tail, ana Another, 
notwithftanding that he had children living at the time of the de- 
vife, though Fenner and Clench thought it was only an eftate for 
life. It appears therefore that two of the Judges were difpofed to 
think that an eftate tail would pafs even in a cafe where children 
were in cfj'e at the date of the will, and they all agreed that if no 
children had been born it would have been an eftate tail. The 
next cafe to which l (hall allude is that of A’7/?g v. Mcliirv. where 

the devife was to Bernard Mcllin? for life, and after bb death to 

• * 

the ifi'ie of his body by his fecond wife, his iirft being then alive, 
and for default of fuch ilfue over, with a provifo enabling Bernard 
McUinr to make a jointure on his fecond wife; there Rains ford 
and Tu'v/dcn |s. held that B. Iviclling took only an eftate for life, but 
Jhdc Ch. J. thought that it was an eftate tail, and his opinion was 
afterwards confirmed by all the Judges in the Exchequer Chamber. 

The cafe referred to in the argument from Anderfots , and Son day's 
cafe are alio authorities in favour of an eftate tail : indeed in the 


latter cafe fome argument arofc on the claufe introduced into the 
will reftraining alienation, but it was held to make no difference. 
I now come to the cafe of Wharton v. Grejbam % which appears to 
me to be very applicable to the prefen t. It was there argued by 
Serjeant Glynn that therp was a difference between the words 
“ children” and “ fons*” the former implying future progeny, the 
latter not. But the Coiyt were clear, upon the authority of Fry Lie's 
cafe, and that in Anderfon y and Sonday's cafe, that jfobn Wharton 
(who at the time of the devife had no iffue) took an eftate tail un- 
der a devife “ to y. W. and to his Tons in tail male, and in failure 
of fuch iffue theu over.” • Now in that cafe there was fome reafon 
to fuppofe that the teftator intended to give an eftate tail to the 
fons as purchafers : but the Court thought that the words “ in fail- 
ure of fuch iflue ” were not to he reftrained to the fons, but muft 
include all the male pofterity of y. W. who muft therefore take an 
eftate tail. The doftriiie laid down in the famous cafe of Robin/on 
v. Robinfon i as well as the words ef the devife, bear ftrongly on the 
prefent quell ion. Notwithftanding the device was exprefsly li- 
mited to Lauvcclot Hicks for life, j yet as it appeared that the tefta- 
tor by the words “ fuch fon as he Ihould have,” meant to embrace 
all his male iffue, the Court of Rings Bench held that L . H. took 
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1801. an eftate tail. It is true that there was feme difference of opinion 
'"seaTe** refpe&ing the decifion of that cafe : but when carried into error 
v. the judgment of the King's Bench received the final approbation of 

*nd Anoiher. the Houfe of Lords. So in Roe d. Dodfon v. Grew, where the de- 
vife was to George Grew for life, and after his deceafe to the iffue 
male of his body, he having no iflud at the time when the will 
was made, George Grew was held to take an eftate tail. The only 
other cafe which I fhall mention is Hodges v. Middleton. There 
the devife was to Mrs. Ann Middleton for life, and at her death to 
her children. Now it appears from the cafe that Mrs. Middleton 
had feven children at the death of the teftatrix, and it is lingular 
enough that Serjeant Hill in arguing for the Plaintiff’ obferves, that 
as the date of the will was only one year previous to the death of the 
teftatrix, probably there were children of Mrs. M. in ejje at the date 
of the will. Now if there were children in eJJ'c at the date of the 
will, and that there were appears pretty clear, that cafe is particu- 
larly ftrong, for the Judges certified that they were inclined to 
think that under the will Mrs. M. took an eftate tail {a). On the 
part" of the Defendants it has been contended, that admitting the 
general dodrine that a devife to a man and his children, he having 
no" children at the time of the devife, muft embrace all the pofterity 
of the devifee, yet that it appears from the circuinflauccs of this 
particular cafe that the teftator did not intend fo to limit his eftate : 
and in the courfe of the argument the power given to John Scale 
to fettle tlfe eftate on fuch of his children as he fhould think proper 
was mainly relied upon, and contended to be inconliftent with a 
devife of an eftate tail to John Seale himfelf. It was urged that 
the power would be altogether unnecefTafy if an eftate tail were 
already given, fince it would be in the power of the. tenant in tail 
to difpofe of the whole eftate in fuch manner as be fhould think 
fit, by cutting off the entail. But it maybe oblVrved that the 
power had fome operation, fince it enabled the devifee to difpofe 
of the eftate to his children without going through the forms of a 
recovery. Independent however of the operation of this power, 
1 think there is a fallacy in the argument : for it fuppofes .that the 


(a) Lord- Chief j&fiice 'Villa jo dt’Jiv- 
e*’ iht; isK^rru nt of the Court in Gin- 
££r d. If Liu V'. // h:u , If 'Hits 3*3. (io 
whicn cafe mull 0/ the authorities cited in 
the or: fen t cate are* cone men ted upor), 
makes tbi* 1 observation un lVyide\ cafe : if 
-a devife be (0 A. and his children, if thett 
he no children then in being it givep an 
tail, bccaufc the devife it in words. de 


| fT* , f*nti % and there being no children they 
| mull take by way of limitation ; but if a de- 
vife be to A . and after hit deceafe to hi* 
children, A. has only an eftate for life, be- 
caufe then the. words plainly Jhew that the 
children were intended to take by way of 
Vemaindccf.’* With this latter pofition, the 
opinion of the Court in Hadgn v* Middhtm 
feems inconfiilcnr. 
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teftator knew the legal confequences of all the words which h/had 1801. 

iifed, and all the privileges attached to a tenancy in tail. The 

famp- argument was urged in the great cafe of Perryn v. Blake ; 

and in the Exchequer Chamber Mr. Baron Perrot cxpofed the and Another. 

fallacy of it : and it was agreed that a teftator cannot be prefumed 

to know the different privileges annexed to the feveral eftates of 

tenant for life or tenant in tJil. The true queftion to be confidered 

is, whether the teftator meant to give the eftate to yohn Seale apd 

his pofterity? Probably if ic had been a Iked of the teftator whether* 

he meant that his fori fliould have a power to defeat the limitation, 

he would have anfwered, that he did not understand the effedt of 

an eftate tail, but that he wiihed the eftate to go to his Ida and 


his pofterity. If he meant to give his eftate to his fon and his 
pofterity generally, it is an eftate tail ; on the other hand, if he 
meant to give it firft to Ins ten, and afterwards to feledl the ions 
and daughters of his fan in order to give the eftate to them, the 
fon took only an eftate for life. Now we are of opinion upon all 
the authorities, that the words “ children lawfully to be begotten,” 
in this cafe, are not to he confidered as words of purchafe, but^that 
the intention of the teftator was to give his eftate* to his fon and 
the iffue of his body generally. And though perhaps the power 
would not have been added had the teftator known the full effect 
of the words which he has ufed, yet we do not think the power 
.fufficient to control the effect which, according to the authorities 
referred to, has always been given to thofe words. We give no 
opinion what would have .been the cafe if there had jbeen children 
born at the time of the devife. We ftiall make a certificate to the 
Lord Chancellor, that yohn Scale under the codicil took an eftate 
tail, with a power of appointment annexed. 

Accordingly the fc.llowing certificate was afterwards lent to the 
Lord Chancellor : 

“ We have heard the arguments of Counfel upon this cafe, and 
are of opinion that under the codicil John Scale the I'm took an 
eftate tail in the teftator’ s real eftates, with a power by deed or by 
his laft will to fettle the faid eftates, or any part thereof, upon all 
or any of his iffue, for fuch eftates and interefts as he fhould there- 
by appoint, and thereby to determine. the eftate tail devifed to him 
by the teftator, fo far as the fame fliould be iuconfiftent with fuch 
fettlemcnt. , Alva n ley. 

- • *J. He/th. 

G. Roo*ke. 

A. C’hambre.” 

Vol. II. 6 M 
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Simpson v. Scales. 


If an a& of 
I’arJiament 
for enclofirtg 
and allotting 
the common 
and wafte 
Jands of a 
parifh 
through 
which a na- 
vigable river 
flows, em- 
power Com- 
mit oners to 
fet out fuch 
public and 
private roads 
and ways as 
they lhall 
think nccef- 
fary, and di- 
red that all 
loads and 
ways not fo 
fet out fliali 
be deemed 
part of the 
lards to be 
allotted ; an 
ancient tow- 
ing path up- 
on the bank 
of the river, 
though not 
fet out by the 
Commiflion- 
ers, ftill fub- 
fifts, for it is 
not within 
their jurif- 
ditlion. 


t 




^pRESPASS for taking and impounding the Plaintiff’s horfe draw- • 
ing certain boats at Nortbwold in the county of Norfolk. Plea 
that a certain clofe called Arming hay Hill (the locus in quo ) was 
the freehold of the Defendant, and that the horfe was there taken 
damage feafant. Replication, that the faid clofe from time where- 
of, &c. hath lain open and adjoining to a certain river called the 
Wijfey, the faid river being a navigable river between Slokc and 
Hi/gay , and that the owners of boats, SsV. navigating the fame have 
been accuftomed to pafs and repafs in, through, and over the faid 
clofe with their liorfes, &c. for the purpofe of haling and towing 
the faid boats along the faid river. Wherefore the Plaintiff enter- 
ed the faid clofe with the faid horfe for the purpofe of haling and 
towing the faid boats for the more convenient navigation of the 
faid river ; when Defendant of his own wrong took the horfe. 
Rejoinder, taking iffue on the right of way. Verdict for the 
Plaintiff, with 40/. damages, fubjed to be reduced to one fhilling 
if the Court Ihould be of opinion with the Defendant on the fol- 
lowing cafe : 

The Defendant is the occupier and owner of the clofe mentioned 
in the pleadings, lying in the parifh of Nortbwold on the north 
bank of the river IViJfcy , which is a navigable river from Slokc in 
Norfolk to Hilgay in the fame county. On the fouth-fide of the 
river oppofite to Nortbwold there is a regular towing-path ; but 
for the convenient navigation of the river, it is frequently neceffary 
to change the horfes from one xide of the river to the other. The 
owners of boats and veffels navigating the faid river have time 
immemorial been accuftomed to pafs and repafs in, through, and 
over the faid clofe in queftion with their horfes for the purpofe of 
haling their laid boats and veffels along the faid river, which they 
had conftantly done without interruption, whenever neceffity or 
convenience required ; and without fuch occafional towing or hal- 
ing it would be impoflible to navigate the fame. By an ad of 
Parliament paffed in the year 1 7^6 for inclofing and allotting the 
commons and wafte lands of the parilh of Nortbwold, the Commif- 
fioners therein nam^d are direded to fet out and appoint fuch 
public arid private roads and ways, and to order and dired fuch 

bridges, 
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bridges, ditches, banks, wiles, gates, bars, inlets, drains, Nvater- 1801. 

courfes, and other works, as they, {hall think neceffary and proper; Simpson 

and it is enaCtcd, that when the faid public roads and ways {hall s r *' r * 

be fo fet out, appointed, and made^ it fliall not be lawful for any 
perfon or perfons to ufe any other roads or ways, either public or 
private, within or upon the lands thereby directed to be divided 
and allotted, on foot, or with horfes, cattle, or carriages ; and that 
all roads and ways which {hall not be fo fet out and appointed as 
the roads or ways within or upon the lands thereby directed to be 
divided and allotted, {hall be deemed to be part of* the lands and 
grounds thereby directed to be divided and allotted, and fhall be 
divided and allotted accordingly. The faid aCt provides, that the 
faid Conimiflioncrs {ha]l, before the fetting out any roads or high- 
ways in purfuance of the aCt, caufe a notice of their intention, and 
a defeription of all the public ways and roads intended to be fet 
out and appointed by them, to be affixed upon the principal door 
of the parifh church of Nortbwold. , and to be inferted in a Nor- 
folk newfpaper 2 1 days at lead: before fuch roads or highways fliould 
be fet out ; and if any perfon or perfons fliould have any objection 
to the faid roads or highways, or any of them, or fliould propofe 
any other roads or highways, fuch perfon or perfons fhould deliver 
their objections or propofals in writing to the faid Commiflioner’s 
at the times therein mentioned, and that the faid Commiflioners. 
ihould thereupon hear the* allegations and evidence offered and 
produced to them in fupport of the, faid objections or .propofals ; 
and after due confideration thereof, fliould fet out and appoint 
all or any part of the public roads or highways deferibed in the 
faid notice, or fuch other public highways or roads in lieu thereof 
as they fhould think fit. The Commifiioners did fet out and ap- 
point certain public and private roads accordingly, which roads 
were made and completed ; and before the fetting out of the faid 
roads, the notice required by the aCt was duly given, and the other 
directions of the aCt complied with on the part of the Commif- 
fioners. No road was fet out, in, or over the faid clofe, and no 
perfon attended at any meeting of the laid Commiflioners to prove 
a right, or to affert a claim to the road in queftion. The clofe 
over which this road is claimed was, before and until the palling of 
the aCt of Parliament, part of the cothmons or wafte land of the 
faid parifh of Nor tb wold y and was inclofed and allotted* by the 
Commiflioners under the faid aCt to the Reverend Richard WhiJJ.\ 
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an 



casesI in* trinity term 

' l 

( 

an owner of lands and commonable meffuages within the faid 
parifh, and was before the time, in the declaration mentioned, 
fold by him for a valuable confederation to the Defendant. The 
Plaintiff's horfe at the time he vvas taken by the Defendant was in 
the faid clofe, and employed in haling the Plaintiff’s barges on 
the faid river Wijfcy . 

Sellon Serjt. was to have argued in fupport of the verdict ; 
lint Praed Serjt. for the Defendant being called upon by the 
Court, contended, that the objed of the ad of Parliament being to 
difch-irge the land to be divided from all unneeeffrry burthens, this 
towing path, which at the time of the palling of lire ad was an 
exiting public way, not having been let out and appointed by the 
Commiffioners as fuch, muff now he taken to have been deemed 
unneceflary by them, and ought therefore to he conliJercd as part 
of the lands divided ; that this argument was ftrengthened by the 
circumffance dated in the cafe, of the cxiffenee of a. towing-path on 
the other fide of the river ; and that although arguments of incon- 
venience miyht have weight in a cafe where the words of an aft 
of Parliament were doubtful, yet that in th.e prefeut, where the 

r 

diredions of the ad were pofitive, fuch arguments could not 
prevail. 

Lord Alvanley Ch. J. I think thc-rg is no difficulty in the 
conftrudion of this ad of Parliament. This ad authorifes certain 
Commiffioners to enclofe certain lands, and to fet out fuch ways as 
they fhould, deem ngeeffary, and’ to Unit up fuch as they fhould 
deem unneceffa«ry. Before the palling of* this ad there was a na- 
vigable river bounded on the fouth. by end bled lands, over which 
there was a towing-path, arjd on the north by unenclofed lands, 
over which the public had alfo been accuftomed to pais for the 
purpofe of towing. The Commiffioners have fet out no towing 
path. Now it appears to me that the realon of this omiffion rnuft 
have been, that they did not coufider the matter to be within their 
jurifdidion. It was not the intention of the Legiflature to em- 
power the Commiffioners to fhut up one pubiic road without fetting 
out another in lieu of it. In cafes of roads it may be very eafy to 
fubftitute one for another; and the Commiffioners have done foin the 
prefent inffance : but a towing-path can cxift no where but upon, 
the hank of the riyer. It would therefore be monftrous to hold 
the public precluded* from their right to pafs along the north bank 
of this river, when it neither appears to have been the intention 

4 of 
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of the Legiflature to empower the Commiffioners to interfere with 
that right, nor do the Cpmmiffibners thcmfelves appear to have 
had the towing path in their contemplation when they proceeded 
to make tljeir allotment. * 

Heath J. This power of {hutting up ways was given to the 
Commiffioners, in order tp prevent the wade of ground arifing 
from a multiplicity of roads. But it never was intended to include 
the towing path ie that general power ; and even if it had btfen 
included, the Commiffioners muft have fet out fome other towing 
path in lieu of that which was taken away. 

Rooke J. This ad contains the ufual faving of the King’s 
rights. If therefore the Commiffioners have fet out no other tow- 
ing path in 4ieu of th&t which before cxifted, I fhould hold that 
the right of navigating this river, and of towing barges upon it, 
muft ftill be referved to the King. If one road be fet out for 
another the public is not injured : but if the towing path be taken 
away the public is thereby deprived of the power of navigating 
the river. Suppofing therefore that the towing path could be con- 
fidered as falling within the words of the ad, 1 flymld ftill be in- 
clined to hold, that the right was laved by the exception in favour 
of the King, who is the protedor of all thefe public rights. 

Ciiambre J. I think that conclulions from ads of Parliament 
againft the rights either of the public or of individuals ought not 
to be enforced by too ftrid an adherence to the letter. In my 
view of the cafe, it was not the intention of the Legiflature to give 
any jurifdidion to the Co’mmiffioners refpeding any rights of way 
which form part of .the navigation of the river. The ways in- 
tended to be included were ways in the popular fenfe of the word, 
leading from one vill to another. But this towing path is only a 
part of that way which conlifts of the whole navigation of the 
river. The Commiffioners have lb conlidered it, and I think they 
have put the right conftrudion upon the ad. 

Per Curiam , Let the verdid fland. 
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CASE A; IN TRINITY TERM 

(In the HOUSE OF LORDS.) 

June 29th. Between the Right Honourable Mary Eleanor Bowes (com- 
monly called Countcfs cf Strathmore), by W. LyoN Efq. 
her next friend, - - - - Plaintiff,, 

AND 

** . . . 
Andrew Robinson Bowes Efq. and Wm. Birch, Henry 

Bourn, and George Stephens, - - Defendants. 

And between Andrew Robinson Bowes Efq. - Plaintiff, 

AND 

The Right- Honourable Mary Eleanor Bowes (commonly 
called Countcfs of Strathmore), Wm. Lyon, Ciis. Shuter, 
Richard FIarborne, James Seton, Mary Morgan, 
and Frances Bennett, - Defendants. 

On the appeal of the Right Honourable John Bowes Earl of 
Strathmore , fon and heir of the Right Honourable Mary Eleanor 
Bowes (commonly called Countefs of Strathmore ), deceafcd. 



A. by will 
devifed “'all 
his freehold 
and copyhold 
lands, tene- 
ments, and 
heredita- 
ments,” in 
truft for cer- 
tain porpofes, 
and after- 
wards pur- 
chafed new 
lands: he 
then made a 
codicil, 
wherebyafter 
reciting that 
he had de- 
vifed "all 
his freehold 
and copyhold 
lands, tene- . 
merits, and 
heredita- 
ments" to 


qeorge Bowes , late of Strcatlam Cajlle , in the county of Dur- 
ham Efq. deceafcd, by his laft will in writing, bearing date the 
7th of February 1 749, executed and attefted as by law is required 
for deviling rea( eftates, did (among other things) give and devife 
all his freehold and copyhold manors, meffuages, lands, tenements, 
and hereditaments wliatfoever, not held in mortgage or in trull for 
any other perfons, nor held by any leafe or lcafes for lives, to his 
wife Mary Bowes , Edward Gilbert Efq. the father of his wife, bis 
(the .teftator’s) filler Elizabeth Bowes, his filler Jane Bowes, and 
his friends the honourable Sir Hugh Smithfon of Stanwick , in the 
county of York, Baronet, and Thomas Rudd , of the city of Durham , 
Efq. (wbofe trufteefhip he afterwards revoked), their heirs and 
afligns, to the ufe of them, their heirs and afligns, upon fuch trufts 
and to and for fuch intents and purpofes as thereinafter mentioned 
(that is to fay), in cafe he fhould leave any fon or fons born in his 


the truflees 

named in the will, he revoked the devife fo far as it related to two of the trullees, and devifed his “ faid 
lands tenements, and hcredi.aments ’* fo the other trullees upon the fame trull; and concluded with de- 
claring the codicil to be part of his will, field that the after-purchafed lands did not pafs. ' 


lifetime. 
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lifetime, or after his death, that the fame fhould be in truft for his 
hr ft and other fons fucceffively in tail male ; and for default of 
fuch iflue then in truft for his daughter Mary Eleanor Bowes, af- 
terwards the Countefs of Strathmore , for her life, without impeach- 
ment of wafte, except wilful wafte in houfes; and after the de- 
termination of that eftatc, kt truft during her life to fupnort the 
contingent remainders ; and after her death, then in trull for \y;r 
firft and other fons fucceffively in tail male; and for default of 
fuch iflue, then in truft for all and every her daughters, as tenants 
in common, and the heirs of their refpcftive bodies; withcrols re- 
mainders in tail general to the furviving daughter or daughters as 
tenants in'eommon, in cafe of one or more of the daughters dying 
without heirs of their refpedlive bodies; with divers remainders over. 
.After making the faid will; and before making the codicil in quef- 
tion, the teftator purchafed feveral eftates, and particularly the faid 
teftator, in the year 1754, purchafed an undivided third part of a 
certain freehold eftate in the county of Durham , which was fold 
under a decree of the Court of Chancery, and was feifed in fee 
thyeof at the time of his death. The teftator afterwards made a 
codicil to his will, bearing date the 20th day of October. 1758-, 
which, with the teftator’s lignatur,e and the atteftation thereto, is 
in the words and figures following (that is to fay) : “ Whereas by 
“ my laft will and teftament, bearing date the feventh of February 
“ 1749, I have given and devifed all my freehold and copyhold 
“ manors, meflfuages, lands, tenements, and hereditaments what- 
“ foever, not held on mortgage or in truft for any other perfons, 
“ nor held by any leafe qjr leafes for lives, to my dear wife Mary 
“ Bowes , her father Edward Gilbert Efq. my After Elizabeth 
w Bowes , my filter Jane Bowes , my friends the Honourable Sir 
“ Hugh Smitb/on of Stanwick, in the County of Tor It, Baroner, 
“ and Thomas Rudd , of the' city of Durham Efq. their heirs ami 
“ afligns, and to the ufe of them, their heirs and alligns, upon the 
“ trufts, intents, and purpofes therein mentioned ; now I do here- 
“ by revoke and make void all my above devife, fo far as it relates 
“ to the above Sir Hugh Smith/on, now Earl of Northumberland , 
“ and Thomas Rudd and their heirs ; and I do hereby give and 
devife my faid lands, tenements, *and hereditament^, unto the 
** above-named Mary Bowes , my faid wife, Edward Gilbert • and 
u my ftfters Elizabeth Bowes and Jane Bowes, their heirs *and 
u aligns* upon the fame trufts, intents, and purpofes as I have 
“ given and “devifed the- fame b/ my faid. laft will; and do here- 
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“ by revoke the legacies of five hundred pounds each, which I 
“ have given to the faid Sir Hugh Smithfon , now Earl of North - 
“ umberland , and the faid 'Thomas Rudd. And I do hereby revoke 
“ and make void the executorfhip of the faid Earl of Northumber - 
“ land and Thomas Rudd, of my faid laft will and the guardian- 
“ fhip of my daughter, dcvifed to the faid Earl of Northumberland ; 
“ ^and do hereby confirm and appoint my faid wife Mary Bowes, 
K the faid Edward Gilbert, and faid fitters Elizabeth and Jane 
“ Bowes, executors of my will ; and do alfo revoke and make 
“ void the trutteeiliip of the faid Earl of Northumberland and 
“ Thomas Rudd, for the laying out of the favings of the produce 
“ of my real and perlonal eftates in the purchafing of lands ; and 
** do hereby make and declare this codicil to be jiart of my laft 
“ will and teftament. As witnefs my hand and feal, this twentieth 
“ dav of Offcber one thoufand feven hundred and fiftv-eight.” Then 
followed the atteftation thus: “ Signed, fealed, publifiied, and declar- 
ed by the above-named G. B. as a codicil or part of his laft will and 
teftament, in the prefence of us,” EsV. The teftator died without 
having made any difpofition of the after-purchafed eftates otherv^fc 
than by the above-mentioned will and codicil, leaving the late Coun- 
tefs of Strathmore , his only child and heirefsat law, him furviving. 

By an order in the above caufes Lord Loughborough C. directed 
a cafe to be made for the opinion of the Judges of the Court of 
King's Bench upon the queftion, Whether the codicil of the 20th of 
October 175$ was a republication of the teftator’s will of the 7th 
of February 1749 with refpect to the eftates purchafed after the 
date of the faid will ? The Court of King's Bench having anfwered 
this queftion in the negative, (fee 7 Term Rep . 482.) Lord Lough - 
borough C. by his order in thq above caufes, in efiedt confirmed 
that decifion. Whereupon the prefent Appellant fubmitted, that 
the faid decifion, and order founded thereon, were erroneous, for 
the following among other reasons : 

1 ft, Becaule it is clear from the will the teftator did not mean to 
die inteftate as to any part of his property, but to difpofe of all his 
reai eftates upon the trufts therein mentioned j and it is equally 
clear, that when he made. his codicil he did not mean to die in- 
teftate as to any part of the eftates he then had. 

2d v That the pull and codicil ought to have efteft according to 
the intention of the Teftator j that the Teftator’s intention, at the 
time of executing both the inftruments, was to difpofe of all the 
reai eftate which he had at the time of executing thofe inftruments. 
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' as well as at the time of his deatfi. That by legal conftrudion the 
will could only operate upon eftates the teftator had at the time 
the will was made j but by the fame* rule, the codicil could operate 
upon alj the eftates the teftator had fubfecjueut to making the 
will, and’previous to the codicil. And that the true conftruclioa 
of the will and codicil is this, that by the will the Teftator gav^all 
his real eftates to the truftees therein named, and by the codicil he 
gave all his real eftates to the fame truftees except two, who ate 
thereby excluded. 

3d, That in many cafes a codicil has been held to be a republi- 
cation of a will, fo as to pafs afrer-purchafed eftates, though the 
teftator has not exprelfed any particular intention to repuhliih Ins 
will ; becaufe, according .to the genera! underftandingof mankind, 
a man making a general devil'e of all his real eftates by his will 
is prefumed to intend to difpofc of all the real eftates he (hall have 
at the time of his death. 

4th, That in the argument for reftraining the effed of .the 
codicil to the eftates which the teftator had at the fime of making 
his will, great ftrefs was laid upon the word “ faid,” in that part 
of the codicil where the teftator devifes the eftates to the truftees • 
therein named ; but upon the true conftrudion of the codicil, the 
word “ laid” is of no effed, becaufe it only makes the teftator, 
who had recited that he had given all his eftates to truftees thereia 
named, fay, that in like manner, b/ bis codicil, be # gave all his 
eftates to the truftees whom* he therein names. 

5th, That if in order to pafs the lands in queftion it ihould be 
thought neceffary to consider the codicil as a republication of the 
will, there is fufficient in this codicil to give it that effect: the* 
teftator declares the codicil to be a part of his will ; and in the 
atteftation it is mentioned that he pnblifhes it as part of his will. ‘ 
If the codicil is fo to be taken, it ought to have the fame effed as 
if the teftator had in the codicil tranferibed his will, excluding only 
two of his truftees, and then it would have been in terms a devifd 
to the truftees whom he chol'e to continue of all the eftates which 
he.had at the time of executing the codicil. 

J. Mansfield, 
E.* Law, 

The refpondent3 hoped that the opinion of the Court of King's 
Bench and the order of the Lord Chancellor founded' thereon, 
would be confirmed and eftablifhed, for the following among other 

REASONS' : 
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* 8oi. i ft, Becaufe the expreffion contained in the codicil, bearing date 
the 20th day of Oftober 1758, by which the teftator devifed his faid 
and Others. ] an j] s> tenements, and hereditaments in the manner thereinafter 
Bowe« mentioned, manifeftly confines thedevife to fuch lands, tenements, 

and Others. / * ■ 

and hereditaments as lie was felled of, .at the time vrhen he pub- 

lilhed his will, bearing date the 7th day of February 1749, and can 

by no pclfibility of fair grammatical import be conllrued to extend 

to lands purchafed after the date of the will. 

2d, Becaufe no cafe can be found in which an expreffion in a 

codicil fo qualified, has been conllrued to extend to after- purchafed 

lands. All the cafes relied -on by the other fide plainly difeover an 

intention to devife after-purchafed eftates, and contain words fuffi- 

ciently comprehenfive to pafs them. 

3d, Becaufe, if fuch a contlrudion were admitted, it would have 

the effect of difinheriting the heir at law, by words of doubtful, if 

not overftrained implication, which' courts of law will never allow 

t.o be done by any thing flaort of an intention fignified in the moll 

exprefs and unequivocal terras. Many raafons might exift why 

the teftator Ihould leave certain parts of this eftare in the difcretion 
« 

.of the heir at law. Thofe reafons, without doubt, influenced his 
mind, otherwife it is impoffible to fuppofe that he would not in 
dired and explicit terms have devifed the after-purchafed eftates, 
especially when it is confidered how technically and particularly 

his will is* worded. • 

^ ^ £ 

4th, Becaufe, upon reading the codicil,^ it moft clearly appears 
that the foie purpofe of the teftator in making it, is to revoke the 
trufts contained in the will, fo far as they relate to two parti- 
cular truftees; for the fame eftates are devifed upon the fame 
trufts, and to the fame truftees, with the exclusion only of {hofe 
two perfons, in refped of whom the devife contained in the will is 
ejqprefsly declared to be revoked and made void. In fhort, it is 
manifeft that the teftator’ s objed in making the codicil was neither 
more nor lefs than to ftrike out of his will the names of Sir Hugh 
Smitbfon and Thomas Rudd , and that if thofe gentlemen had not 
been originally named as truftees and executors in the will, the 
•codicil never would have been .made. 

* T. Ermine. 

, Raine. 

This cafe was argued at the bar of the Houfe of Lords on two 
fcveial days by the Attorney- General (Law) and Mansfield forthe 

Appellants, 
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Appellants, and by Erjkttie and Qaine for the Refpondents. On 
the lad day of argument (the 29th of June ) the Lord Chancellor 
put the following queftion to the fudges, viz. Whether by the 
legal conftru&ion of the codicil of the teftator Georg? Bowes, bear- 
ing date the 20th of Oftobcr 1758, and by him declared to be part 
of his laft will and teftament dated the 7th day of February 1749, 


f8oi. 


Bowks 
and Other* 


Bowes 
and Others 


the real eftate purchafed after he made his will palled to the v»fes 
and upon the trufts, intents, and purpofes mentioned in the faid 
will ? 

Macdonald Ch. B. having conferred with the reft of the 
Judges prefent (a) upon the faid queftion, delivered their unani- 
mous opinion in the negative. 

After the Judges had thus given their opinion, a debate took 
place in the Houfe, in which Lord Thurlow differed in opinion 
from the Judges. His Lordfhip obferved that a republication of 
a will of lands had always been held to fpeak as of the time of the 
republication, and that he knew no inftance in which that rule had 
been departed from, and that this cafe muft be decided upon re- 
ference to the principles upon which former cafes had proceeded ; 
That though it was true that where there was a particular deferip- 
tion of lands devifed no fubfequent codicil could extend to after- 
purchafed lands, unlefs by particular reference to thofe lands, yet 
that in fuch cafe it was only the particular defeription of the lands 
which defeated the effect of the republication ; That this.diftindioa 
would be found to reconcile all the cafes in which-there was any 
appearance of difference ; and the only queftion in this as in all 
other cafes would be found to be, Whether the republication were 
general, or whether it were controlled by particular expreifionsl 
and that, indeed, in this very cafe, fuch feemed to have been the 
opinion of the Court ,of King' s Bench , for in the certificate it was 
expreffed that this codicil’ was not that fort of republication which 
would pafs the lands in queftion ; That if the teftator had difeover- 
ed any anxiety in the will, it was to convey all the eftates of which 
he was poffeffed ; That the bequeft in the will was as ample as pbf- 
fible ; That the teftator began the codicil by referring to the largc- 
nefs of the former devife, where hd faid, “ whereas by my laft 
will and teftament I have given *and devifed all my freehold and 
copyhold,” £s?r. ; That this reference, unreftrained by any thing, 

would clearly have been fufficient to pafs the after-purchafeti lands, 

■ ■ ' ■ * ' . 1 • • ’ ’/■ •. ■ V; ■■ '• 

(«) MttbamB. ffiffh J. Thmp/en B. Rnit ], U Bloat J» and Graham B. 

IX and 
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i S ot. and that probably the whole difficulty had arifen from the teftator 

being roiftaken iu point of law, and thinking that his after-pur- 
«r,<i Others chafed lands did pafs by the firft devife; That his general ( intent 
Be. wss appeared to have been, that*the rents and profits of all his eftates 
Oihe.s. jj e out j n t j^ e p Urc h a f e of new ] an J s? and yerthe Houfe 

mull negative this general intent before they could decide in fa- 
vour of the refpondents; That ft appeared to him that the. tefta- 
tor mud be underftood to fay, whereas I have conveyed all - my 
lands (including thofe purchafed fubfequent to the date of the will), 
1 devife my faid lands, referring to what he fuppofed he had con- 
veyed ; and that in this view of the cafe, the introduiflipn of the 
word “ faid” would not control the operation of the codicil. 

The Lord Chancellor (Lord Eldon) iiipported the opinion 
of the Judges, laying, that although a repubiication of a will of 
lands certainly fpeaks as of the time of the repubiication, yet that 
in all cales of this. kind which had come before the Courts for de- 
cision, the only queftion had been, whether the particular cafe was 
or was not within the general rule. His Lordfliip obferved that 
it could not be* denied that other circumftabces than thofe of lo- 
cality in the defeription of the lands devifed, were fufficient to con- 
trol the effedt and operation of a codicil, and that wherever a 
queftion had arifen whether the operation of the codicil were con- 
trolled or not, thofe who had to folve the queftion had ufually 
. done fo by fatisfying themfelves refpeffing the intent of the tefta- 
tor; That ‘this^ teftator s intention in tli£ will clearly was to raife 
a fund to be applied to certain ufes, but that poftihly the undivided 
quality of the eftate which he purchafed in < 754 might be a reafon 
inducing him not to pafs that tftate with the others ; That however 
poflible it might be that the teftator might not be acquainted with 
the legal eftedt of his will, ftill he thought that the Houfe ought to 
decide this queftion as if the teftator adlually did know that the 
will of 1749 had not pafled the after- purchafed lands ; That when 
in the codicil he referred to the will as having pafled all his lands, 
he did no more than recite his former devife, but that when he 
came to the operative part of the codicil he changed the tenfe of 
the verb ; and though in the former part he faid, “ whereas I have 
devi fed,” tsfe. in the latter part hi faid, “ Ido hereby revoke,” fcfr. 
and “ l do hereby give and devife,” (sic. ; That if therefore by the 
former words of the codicil, “ all my freehold and copyhold lands,” 
■the teftator were underftood to include all the after-purchafed 
* . . -4 lands 
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lands, by the latter words of the dodicil he muft be underftood to, 
be revoking a devife of thefe lands which he had not at the time 
when the will was made ; for his eXpreffious of revocation were 
co-extenfive with the expreffions.of devife ; That thefe expreffions 
therefore, unlefs explained by the context, would be unintelligible; 
but that the word u faid” clearly (hewed that they were both in- 
tended to be confined to the lands which the teftator pofieffed 
at the time of the will, and that this conftrufticn rendered them 
confident; That the intent of the teftator (if it could be difeovered) 
was the clue by which the Houfe ought to direct itfelf; and though 
in the pilefent cafe that intent could not be pofuively afeertained, 
yet that fome»cafes might be put to illuftrate the danger of the doc- 
trine contended for on the part of the refpondents ; for fuppofing 
the teftator at the time of making his will to have been poffefled of 
lands to the amount of ioo l. per arm. only, and between that time 
and the time of making the codicil to have purchafed lands to the 
amount of 10,000/. per ann, it would feem impoffible to contend 
that by a mere reference to a devife of fo fmall a part of the pro- 
perty he intended to pafs fo confiderable an eftate ; That the true 
queftion feemed to be, whether from the words “ my faid lands**, 
a fpecial intention to exclude the after-purchafed eftate did not ap- 
pear, in the fame way as it would have appeared, had he referred 
to the lands originally devifed by a defeription of locality ; but 
that, indeed, if their Lordfliips were not fatisfied that fuch 
a fpecial intention did ap*pear, the general rule refpe&ing the 
operation of a republication muft operate in favour of the Ap- 
pellants. 

The Earl of RosslYN (late Lord Loughborough Chancellorj^anck* 
Lord Alvanley, Chief Juftice of the Common Pleas, alfo (poke 
fhortly in lupport of the opinion of the Judges. 

The Loro Chancellor feen moved that the appeal might 
be difmifled and the order therein complained of be affirmed; 
which motion palled in the affirmative without a divifion. 
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The King v John Egg'intcn, Walter Egginton, 
Thomas Gibbons, Joi-in Foulds, and Wm. Fwjlds. 

c- 

Indiament 'T'he four firft Defendants were tried before I,awraice J. at the 
kid* nT ihe ry Spring Aflir.es for Stafford 1 8p I , for a burglary. The i ft count 

hivc°been t0 * n ^ ie indictment charged them with breaking and entering the 
com mined in d welling' houfe of Mathew Robinfon Boulton , and ftealing therein a 
M. R.V.i quantity of fi|ver and 150 guineas, laid to be the property of Mathew 
7 . 1 '.' and° f Boulton and John Hodges , 150 guineas laid- to be the property of 
of M' A' J Mathew Boulton , Mathew Robinfon Boulton , James Watt , and 
It appeared Gregory Watt ; 1 50 guineas the property of Mathew Boulton , John 
wh»re the Bonus, and William Nelfon; 150 guineas the property of Mathew 
commuted* Boulton , Benjamin Smith, and James Smith; and 150 guineas the 
buBdin^* property of Mathew Boulton, John Hodges , Mathew Robinfon foul- 
having tw6 ) Q n. James Watt, Gregory ' Watt, John Bonus, William Nelfon , Benia- 

Miinoe • tKar * V LJ >s kJ . */ 


M. R, B . ; quantity or li|ver and 150 guineas, laid 10 oe me property oiwaiMnw 
7. /?* and° f Boulton and John Hodges, 150 guineas laid- to be the property of 
of H' A' J Mathew Boulton, Mathew Robinfon Boulton , James Watt , and 
it appeared Gregory Watt ; 1 50 guineas the property of Mathew Boulton, John 
wh-re the Bonus, and William Nelfon ; 150 guineas the property of Mathew 
commuted* Boulton, Benjamin Smith, and James Smith; and 150 guineas the 
buUdin^" property of Mathew Boulton, John Hodges , Mathew Robinfon foul - 
having tw6 ton James Watt, Gregory' Watt, John Bonus, William Nelfon, Benia- 
in the’centre m ‘w Smith , and James Smith. The 2d count laid the houfe to be the 
bufinef, 8 0 f he dweliing-houfe of John Bujh. The 3d count laid the houfe to be 
A R ' iv and ^ ie dweliing-houfe of William Nelfon. The 4th count was for 
feveral other being in the dwelling houfe of faid Mathew Robinfon Boulton , and 

pt‘rfons was n # 

carried on ; ftealing as above, and burglarioufly breaking the houfe to get out 
oTone of the of it agaifift the ftatute, luc c The 5th count for being in the 
ire dwelling dweliing-houfe of John Bujh ftealing the property, and burglari- 
of M. R. 8 . QU f]y breaking the houfe to get out of it ‘againft the ftatute, idc. 
otr.er pan The 6th count for ftealmg the property afs above m an outhoufe 
nctther^^’-^cIbii^iiTlg to the d welling- houfe of laid Mathew Boulton againft 
rntnUom* theTlatite, c$Y. The yth count Tor ftealing the property as above 
mur.ication j n an outhpufe belonging to the dweliing-houfe of faid Mathew 

with the«cen- jr * ¥ t ^ 

ire ex^pr by J^obinfon ttoultw againit the ftatute||c^ir. The 8th count for (teal- 
th^dwciiing ing the property as above in an outhoufe belonging to the dwell- 

r fy n 

which looked ing-houle of William Nelfotf againft the ftatute, Idc. 

into a paflage Q n t be trial it appeared that the ftlver goods were the property 

that ran the r J 

whole length of Mathew Boiuton and John Hodge* |the money the property of 
an^ffeMhc’ thITeveral perfons laft mentioned i^he indidment, with whom 

Other wing 1 

was occupied by IV. N„ from which there was no communication with the centre. 8m&. that the rob- 
bery did not amount to a burglary. • 

If a fervant, being fylltcited to Become an accomplice in robbing his mafler’s houfe, inform bj» malt r 
thereof, w ho thereupon tells him to carry on the oulinefs, and conftnts to his opening a door leading 
to the premifes, *nd being with the robbers during tbe robbery ; and alfo marks his property ana lays 
it in a place where the robbers are expeftrd to come, with a view to apprehend the robbers, this conduct 
of tbe mailer will not amount to a delence in an indiftment againft the robbers. 

* Mathew 
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Mathew Boulton was concerned ip different manufactories, that 
is to fay, with 'John Hodges as manufacturers of plated goods ; 
with William Nelfon and John Bonus, as button makers; with 
James Smith and Benjamin Smith as buckle makers ; with Mathew 
Robinfon Boulton, James Watt, and Gregory Watt, as engine makers. 
Betides which Mathew Boulton carried on two other manufactories 
on his own foie account. It farther appeared that the money apd 
part of the filver were kept in a counting-houfe, which was ufed 
for tranfaCting the money concerns and keeping the accounts of all 
the different btifineffes in which Mathew Boulton was engaged ; that 
other part*of the filver was in a room, being one of feveral where 
the plate bufyiefs was .carried on, which rooms and counting- 
houfe formed a centre, having two wings adjoining, confifting of 
a dvvelling-houfe, inhabited by perfons engaged in Mathew Boulton & 
manufactories ; that one of them was inhabited by Mathew Ro- 
binfon Boulton, but that had no internal communication with the 
centre-building at the time of the offence being committed, a room 
in his houfe which communicated with the centre-building haying 
been allotted to the purpofes of the plating bufinefs with which he 
had nothing to do, the door into it was fhut up, and a working bench 
placed againft it fo as to flop the paffage ; that one Bujh a work-* 
man of Mathew Boulton occupied another of the dwelling-houfes 
in the fame wing, and from his houfe there was no way into the 
centre-building, but there was in it a window which looked into a 
paffage that ran the whole length of the centre-buildipg ; that in the 
other wing was the dwelling-houfe of William Nelfon, the partner of 
Mathew Boulton, in thfe button bufinefs, which had no internal 
communication with the centre, and in that wing other perfons lived; 
that in the front of this building’was a terrace or front yard fenced 
round in different ways, and at the end of the pile of building above 
deferibed by a w'all with gates for horfes and carriages, and a door 
for foot paffengers. It further appeared that the prifoners had 
fome time previous to the breaking into the centre-building applied 
to one Jofeph Phillips , who was employed as a watchman to the 
manufactory at Soho, to affift them in robbing it, to wfiich heaf- 
fented, and informed firfl fome of Mathew Boulton % fervants and 
affiftants, and afterwards Mathew Boulton himfelf of what was 
intended, of the manner and time they were to cojne, that 
they were to go into the counting-houfe, and that he wa» to open 
the doos into the front-yard to the prifoners; that Mathew 

n , Boulton 
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1801. Boulton told him to carry on thq bufipefs ; that Mathew Boulton was 

ThTRiTo t0 hear him harmlefs, and that Mathew Boulton confepted to his 
Fc,c 7 nton °P eoJn S t ^ ie door lading to the frout yard, and to his being with the 
and. Others, prifoners the whole time ; that in confequence of this information 
Mathew Boulton removed from the counting-houfe evevf thing but 
150 guineas and fome fdver ingots, \vhich he marked to furnifii 
eyidence againft the prifoners, and lay in wait to take them when 
they fiiould have accomplifiied their purpofej that on the 23d of 
December , about one o’clock in the morning, the prifoners came, 
and Phillips opened the door into the front yard, through which 
they went along the front of the building, and round jt into an- 
other yard behind it, called the middle-yard j and from thence they 
and Phillips went through a door, which was left open, up a ftair- 
cafe in the centre-building leading to the counting-houfe and rooms 
where the plate-bufinefs was carried on ; that this door the prifoners 
bolted, and then broke open the counting-houfe which was locked, 
and the d.efks which were alfo locked, and took from thence the 
ingots offilver and guineas ; that they then went to the fiorey above, 
into a room where the plate-bufinefs was carried on, and brok'e the 
do.or open, and took from thence a quantity of filver and returned 
down Hairs, when William Foulds unbolted the door at the bottom 
of the Hairs, which had been bolted oi| their going in, and went 
into the middle- yard, when all except William Foulds (whp 
efcaped) were taken by the perfons placed to watch them. 

On this cafe two points were made fpr the prifoners ; iH, that 
no felony was proved, as the whole was done with the knowledge 
and confent of Mathew Boulton , and that the a els of Phillips were 
his a£fcs. 2dly, That if the fafls proved amounted to a felony, it 
was but Ample larceny, as the building broken into was not the 
dwelling-houfe of any of the perfons whQfe hpufe it was charged 
to be, and as there was no breaking fince the door was left open. 

The jury found the prifoners guilty, but Lawrence J. referved 
the above points for the confideration of the Judges, before eleven 
of whom ( abfente Lord Fldon, then Lord Chancellor as well as 
l ord Chief Jufiice of the Common Pleas), it was argued on the 
Qth cf May hifi. .. • 

Clifford for the prifoners begah by arguing the fecond objeSion. 
The plq.ee in which the offence was committed was fo completely 
feparated from the <lwelling-houfe as not to be the fubjed of 
burglary. The cafe of the King v. Gibf<m i Mutton , and Wiggj t 
^ ' * 1 Leach . 
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I Leach, 396. Ed. 1800. which is the ftrongeft authority in fup* l8oi» 
port of the proportion that this offence is a burglary, is very dif- t-hTitiwa 
tinguiChable from the prefent. Thpre the perfon in whom the jjooikton 
property of the houfe was laid was the foie occupier of the houfe and othe»« 
to which* the Ihop in which the offence was committed was attach- 
ed, though he had leafed part of his houfe with the (hop to an- 
other perfon. But here though M. R. Boulton was the foie occu- 
pier of the adjoining houfe in the wing of the building, yet the 
centre-part where the offence was committed was feparated from 
the wing, and neither belonged to nor was in the foie occupation 
of M. R, Boulton ; but was in the joint occupation of the fevera! 
partners in the bufinefe. It appears from 1 II. P. C. 557. that a 
reparation of a (hop from the manfion-houfe by leafe is a fufficient 
reparation in Jaw to prevent the former from being the fubjed of 
burglary. Indeed in the King v. Martha Jones , 2 Leach, 607. 

Ed. 1 8co, where the rent of a houfe was paid from the partnership 
fund of A. and B., the property fo as to conftitute burglary was 
held to be ill laid in both, the houfe being in the ljngle occupation 
of B. Clearly in an ejedment brought for thelc premifes the de-.* 
mife would not have been well laid in M. R. Boulton, and if fo the- 
property is not well laid to fupport the offence of burglary. With 
refped to the iff objedion, the confent of the profecutor. removes 
all criminality from the prifoners. In almoft every fpecies of of- 
fence committed againft the property of another it is of<he effence 
of the offence that it fhonld be committed againft*the will of the 
owner. Braflon, lib. tr. 2. c. 32. fo. 150. b. defiues theft thus, 
con trail at io rci alienee fraudulenta cum animo fur and}, invito illo Do- 
mino cujus res ilia juerit : and Lord Ch. J. IVilles, in the King v. 

Donally , 1 Leach , 232. Ed. 1800*, fee ms to take it for granted that 
robbery muft be againft the will of the owner, when he fays* 

M Wherever one man obtains property from the poflelfion of an- 
other againft his will, the law prefumes the ad to proceed from a 
felonious intention.” The profecutor *8 affent to the commiflion 

* 4 

of the crime, would undoubtedly have made him an acceffary be- 
fore the fad, had it nor been an affent to the Healing of his own 
property. In the King v. M* Daniel, Erf. 125. it inlaid down as 
incontrovertible, “ that whoever procureth a felony, to be done i$ 
a felon ; if prefent he is * principal ; 'if abfent.*an. acceffary before 
the fad }” and the ftatutes, 4 and 5 Ph. and M.'c. 4. and \ abd 4 

t 1 * i , V j 4 

W. and M. c. 9. are referred to j which, in describing the offence, 

Vol. II. • * fpeak 
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fpeak of perfons who w malicioufly counfcl, hire, command, com- 
fort, aid, abet, or aflift.” Sir Edward Coke in his commentary on 
the ftatute of Wejlm. i. c. 14. 2 Inji. 182. fay*, that under the word 
** aid*’ is comprehended all perfons “ a (Tenting and confenting” to 
the ad. Now in this cafe the profecutor did aflent and confent, 
and if his crime be done away by the circumftancc of the pro- 
perty, to the ftealing of which he afiented, being his own, the fame 
circumftance does away the crime of the prifoners alfo ; for if this 
was a felony, the profecutor is criminal as an acceflary, and he 
jean only (hew himfelf not criminal as fuch by (hewing that the 
prifoners committed no felony. Suppofe Phillips the watchman 
Jh^id been indi&ed for the burglary, what could have prevented his 
being convided of the crime but the a (Tent of the profecutor? 
Now th^t aflent extends to all the perfons concerned, and will 
operate to fave the prifoners in the fame way as it would have 
opened in h^ favour. To (hew that without fuch aflent Phillips 
muft have? been convided, JoJkua Cornwell % cafe, 10 Harg. St. 
Tr. 43^3. in the, notes, may be referred to, where^the opening the 
clpor of Ijis iriatter's houfe by the prifoner in the night-time, and 
letjtin^ihtvvo perfons to rob him, was adjudged by the twelve Judges 
to f be oufgljiry. In the King v. M'Daniel, all the prifoners were 
acquitted oil account of the robbery having been committed in 
c.on(equence pf a previous agreement, and it is there faid to be 
“ of the efleike of robbery and larceny that the goods be taken 
againflUjhe 1 will of tHe owner.* 1 The only cafe in which the aflent 
olf the party robbed has been held not to take away the felony is that 
or Nor den, cited xri the judgment in the King v. M' Daniel, Fojl . 
1*20) ; but the anfwef'to that cafe is there given, viz. that it was 
uncertain whether the robber would come or not, the officer 
baling’ no concert with the highwayman, but only going upon 
fbe^fokd in expedation of being robbed, and fubmitting to the 
robbery. 'In this cafe there was a regular plan for the robbery of 
the profecutor’s premifes carried oh through the intervention of 
the accomplice with the profecutor himfelf. 

Manley on the part of the profecution. ijft, With refpedt to 
the burglary, it is not ncceflary that a communication (hould exift 
between the part broken into and the reft of the houfe j it is Ef- 
ficient if the former be parcel of the latter and under the fame 
roofj this point feems clearly eftablifhed by the cafe of the King 
v. Gibfon, Mutton, and Wiggs. Nor is it any objedion that the 
' ' ' place 
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place where the offence was committed was ufed in the bufinefs l8oi. 
of feveral other perfons jointly with M. R. Boulton , for being un- 
•der the fame roof with his dwelliner-houfe it may well be confider- _ v - 
ed as pared of that houfe. If one of the partners in a banking- and Other*, 
houfe occupy the dwelling-houfe.to which the Atop belongs, and 
the fliop be broken into, there can be little doubt that it would 
amount to a burglary in the dwelling-houfe of the partner refiding 
there. The cafe of the King v. Martha Jones is diftinguilhable 
from the prefent, it being exprefsly Hated there that the two houfes 
were perfe&ly diftinft and feparate from each other at the tim£ 
the offence was committed. 2dly, It has been argued, that if the 
offence of the prifoneys amount to a felony the profecutor has 
made himfelf an acceffaryr>$p that felony by his conduit, and that 
if he be not aiMCcelfary it mull be becaufe no felony was commit- 
ted. But the effence of the felony confifts in the felonious intent. 

Thus Bratton in the place cited on the other fide, after faying that 
theft mull be committed cum animo furandi, adds, cum ammo dico , 
quia fine animo furandi non committitur. The profecutor therefore , 
was not particeps criminis, inafmuch as his confent was only given 
for thepurpofe of promoting the detection of the prifoners. ' The 
prefent refembles Nordon s cafe, who went out with a view to be 
robbed in order that he might apprehend the robber. But in 
neither cafe was there any concert between the party committing 
the offence and the party on whon^ it was committed. • Such alfo 
was the cafe of the man tried fome little time baek at Worcejler 
Aflizes, who being fufje&ed of robbing in an inn there, a great 
coat was placed in his* way with a pocket handkerchief hanging 
out of the pocket, and the man being watched and dete&ed in 
Healing the handkerchief, was cohvi&ed before Mr. BntonTbonp- 
fon ,* who overruled the obje&ion that he was induced to commit 
the offence by the perfons who placed the great-coat in his way. 

There is alfo a cafe in Fitzberbert's Juftice of the Peace, by Cromp- 
ton, Ed. 1617./. 31. b. which is precifely in point. There the 
fervant of an Alderman of London agreed with llrangers tg Heal 
the plate of his mailer on a certain night in his houfe, and they 
had a falfe key of the place where th*e plate was, kept ; afterwards 
the fervant revealed the defign to his mailer, who on^the appointed 
night had certain men ready at the place, et a f res. its vient*et enter 
in le dit lieu , with intent to Heal the plate, and were taken and ar- 
raigned for burglary at Newgate, found guilty and hanged. 

10 


The 
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* CASES IN TRINITY TERM, &c. 

The opinion of the Judges wts never publicly communicated, 
though it was nnderftood to be in favour of the prifoneie on the 
qneftion of burglary. The other object on taken by their counfel 
was overruled, as appeared from the prifoners receiving a pardon 
•on condition of tranfportatton beyond Teas. Indeed WUltam Frnlds, 
who had been included in the indi&ment found agatnft his afib- 
dates, having bepn taken between the Spring and Summer AUizes, 
was tried before Mr. Juftice Lawrence at Stafford at the latter pe- 
riod, and being found guilty of tbe larceny Received a fimilar 
jmnilhraent with the other prifoners. 


THE END Of TRINITY TERM. 



C A S' • E S 

ARGUED and DETERMINED 
IN THE 

Courts of COMMON PLEAS, 

AND 

EXCHEQUER CHAMBER, 

IN 

Michaelmas. Term, 

• • 

In the Forty-fecond Year of the Reign of George III. 


Fawcett t>. Christie and Another. * 

• • 

r T % HE Defendant in this cafe was arreiled in Augujl laft upon a Defendant 
capiat returnable on the morrow of All Souls (3d of Aitvm- * 3 ™“, 
her) i on the 2d of November he took out a furiimons and ferved it on K*on the”" 
the PJaintiff to ftay proceedings on payment of the debt and cofts; ° f 

on the 3d, being the cffoign day of the term, the Plaintiff filed a * b « 
declaration de bent ejfe j on the 4th, the Defendant obtained an or- dSgt'day 
defto ftay proceedings, and ferved the Plaintiff with an appoint- 
ment to attend the taxation of cofts upon the following day. On ?** P roceed - 
this laft day (the 5th) the cofts were taxed by the prothonotary, p«y of 
who allowed the cofts of the declaration, wlb-oVth. 

Beji Seijt. now moved that the prothonotary might be direted 
to review his taxation, contending that the Plaintiff wis not entit- * d , ed ‘ r 'J ion 

• § bun iflip 

•*» *!»• effwii d «r, r^fewlMt obtained Is order to (by proceeding.. Held thtt“c PUindff , 
wa. entitled to the coib of the dccleratieo. * 


VoL. IL 


6 R . 


led 
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1801. led to the cofts of a declaration filed after a fummons to ftay pro* 
Fawcett ceedings on payment of the debt and cofts, the fummons being 
v ‘ ferved before the return of the Writ. He eited Golding v. Grace, 

V* KRISTI B 

sad Another 2 'BL 749. as in point; where the Court held, that, though a de- 
claration may be delivered de bchecjfc on the' return day, and fhall 
be v good for many purpofes, yet being in favour of the Plaintiff to 
expedite his caufe, it cannot be delivered fo as to charge the De- 
fendant with paying for the declaration till the appearance day [a). 

But Tbc Court were of opinion that thc Plaintiff was entitled to 
the cofts pf his declaration, faying that the fummons was no ftay 
of proceedings, and that he had therefore a right to proceed until 
au order was made ; that if it were otherwife the Defendant might 
make ufe of a fumihons for the mere purpofe of gaining time ; 
that he might lie by, as in the prefent cafe, till the eve of the 
cftoign day, take out a fummons to prevent the Plaintiff’s declar- 
ing, and then Abandon tlie/ummons. . - 

^ #r *» ,>• 1 ^ ^ f '■* ■» * •? ' 

Bcft took nothing by his motldnu tx 

(«) The Corn there obferved, that if ft Shift B * sri the mailer will not allow the 
were otherwife. " so attorney might delay colli of declaration delivered under fucb un- 
the fervice of the writ till the night before f,j r circqmllaoce*,” 1 St!!. Pr. 227. Ed. 2. 
the return, and charge the Defendant with But no authority of that Court » died in 
the cofti of the declaration 'at well at of the fupport of thii praAice. 
proceft.” And it it laid, that “ in the 


Sftv, 9th. 


Clempson v . Knox, 


if bail be put *T*HE Plaintiff in this cafe having ftfed out a capias into Middle- 1 
filazer of the fix, upon which non cjl inventus was returned, afterwards 
whicUhe &fcd outa tefiatum capias into Staff otdjhirc, in which laft county 
a^Sonn ^ Defendant was arrefted, and put in “bail with the filaierfot* 
rt/iatumea^x that county thls bail the Plaintiff treated as a nullity, and iffued 
may be treat* anattachment againft the ^SnSoi Staford/hirc. 

$y, ’’nd au * r A rule ntfi having beeh obfeindd fat fetting afidc this’ attachment 
and all proceedings tefc&n, ' ‘ 

the Plainiiif < 1 J ..... ^ 

appear to have been aware that bail were aAtally pat In, tipiigV wh&.tlif ifaecWWr/tSa Coirt will 
relieve again® the attachment. ■ 


*3 


Bjyky 
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Bayky Seijt. now fupported (<2) the rule, and contended that the 1.801. 
bail was regularly putin With the filazef for StqfordJhirc t for that the clbmpso' 
rule of this Court, Hil. T. 178a, which allowed the Plaintiff to ar- Kl ^ 
reft the Defendant in the county where he is to be found,andaf- 
terwards'fo declare againft him in a different county without waving 
tho/bail, had taken away the writ of te/latum copm^Imp. Pr. C. B, 
i |o. Ed. 4. and that the writ upon which the, Defendant was qfkn* 
ally arrefted and put in hail was to be confidered in the nature of 
an original capias- ' , 

Beft Serjt. contr&i Infilled that*he rule of this Court, Hil. T. 

1781, Imp. Pr. C. B. 159, Ed. 4. had removed the only difficulty 
in cafes of tips kind, by obliging the Sheriffs to fpectfy on their war- 
rants for the tejlatum capiat -frond what county- the original capias 
iffued, fo that a Defendant can. now be under no difficulty in af- 
qertaining the county where ,b|ul are to fe j^t, inland that t|e 
rulepf Hil. T.1782 did not apply tp this ^$, r for though the 
Plaintiff by that rule be aljow^lto (be out un original t'fc apiqs into 
a different county frpm that/ fn'yhicif he means to declare, .yet, if 
he firft fue out an original capias and follow it, up by ;;a tejlatum 
capias , the bail muft he put in if that, role, ft |4 not . been ' raid®* 

He cited Harris Calwrty 1 $af. <>03. where a capias having 
iffued into Epndon t and the Defepdanf afterwards having been ar- 
refted on an alias capias in Middiefex^ .and bail haying been, put in 
in the latter county, the Court of King's Bench ; jetaijdf! the pro- 
ceedings upon ifcire facias agaipffthe bail, faying ft was i thg fame 
as if no bail had been^put in, and the Ptyintiff might haye. proceed? 
ed againft theSheriff for that default, ffe alfo ohfervedthat the 
obje&ion was ftronger in the Common Picas than in the King's 
Bench , becaufe in the latter thefe ft hut oncfilazer for &\\ JSfelqnd, 
w'hereas in the former there are different blazers for the different 


counties. 


Bayky obferved, that Harris v, Calvert did not apply^ becaufe 
no rule exifted in the Kings Bench fimjlar to that in the Catmm . 
Picas of Htf. T, 1782* , .* * ■* ; 

The Court thought the attachment regular, ©bferving^howeycr 
that they did not proceed upon- tbc authority of the oafe.in the.: 


' ' («) ' bphn to 

duty #* 

«Kidi w*» }' but ii wlitft«t»anh *rwed. 

' . ‘V'T \/ ' • 

; King's 
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i .8 oi. Kings Bench , but upon the pra&yje of this Court, and adding that 

cTrmpsok the comment in Impey \ Pra&ice, which lays down that the rule of 
•• HU. T. 4782 ha6 taken away the ttfatum capias , is rather inaccu- 
rate. But it appearing that the Plaintiff at the time when he pro- 
ceeded was aware of the bail having been adually pyt in With the 
filazer for Staffordjhirc, they made the' rule abfolute for fetting 
a fid?. the .proceedings, leaving the attachment to (land as a fecuricy. 


(In the EXCHEQUER CHAMBER.) 

G. Brown, H. Brown, and J. P. Richard v. 
Kbwley and Another ; in Error/ 

'’T'his was an adion for goods fold and delivered: and was tried 
* before Heath J. and a fpepial Jury at the Lancafier Spring 
Affizes 1795. The learned Judge having rejeded the evidence 
offered by the Defendants below (the Plaintiffs in error), and di- 
rected the Jury to find a verdid for the Plaintiffs below (the De- 
fendants in error), a bill of exceptions was tendered, from which 
when annexed to the record in this Court, the cafe appeared to be 
in fubftance as follows. The evidence of the Plaintiffs below was 
to the following effed : that on the 19th of January 1793 Kewley 
and Co. who were merchants at Liverpool \ by Meffrs. Greeves and 
Vennifon their brokers fold and delivered to G. and H. Brown , 
who were alfo merchants at Liverpool , 42 hogfheads pf coffee, at 
the price of 1761/. lys.iod. to be paid for in two months by 
hills at two months* date ; that this coffee was purchafed by G. and 

tiff. and p»'mJ by him into the banking-boafe ctj. S. who entered it fbert in the Plaintiff'* account > 
that the Plaintiff and Defendant both kept account* with J. and that the general courfe of bufi- 
nrft between J. S. and mod of hit cuftomer* wat to fettle accoeat* on certain quarterly day* ( when he 
advanced bill* for hit enftomer*. or received bills from them, be enter t$ the whole amonnt in hia beoka 
at bills ; but on the quarterly days he debited hia cuftomer* with the whole amount of bilb advanced to 
or for them, crediting them at the fame time for inteiuft from loch day to tic dev when the bill* wonld 
become doe, and credited hia enftomer* for the whole amount of hill* paid in by them, debiting them for 
the intcrefi in like manner, ted when a check wen paid in for e bill to he drawn at a future cay, he cal- 
culated and allowed interefi, on the next quarterly dh*y, to th* time when (nek bill, if drawn, wonld be» 
come payable { that the account of thn Plaintiff and 7. S, had been fettled only fuwmej between Mty 
1798 and Manb 1793, bat that each of tbofofctt lament* took place on n quarterly day ; that oa the tStk 
of Maub 1793, 7 * S. became bankrupt, a ‘quarterly day having intervened betweea th* payment of the 
check into the hoofe of J. S. and hi* bankruptcy, open which laft quarterly day no fottlemeat of accoeat* 
between Plaintiff and % S. took place, nor wa* the amount of the check ever carried out a* enfh, or nny 
calculation of interefi made tbereoa rill after the bankruptcy ; that when the check wee paid Into the 
banking.koafe of J. S there wa* a balance of 51/. 11/. in favour of tho Plaintiff, which wse mack over, 
drawn before the bankmptev of 7. ft. withjwt anyetbar addition to the credit fde of the Plaintiff** ac- 
.count than the check in qdeftion. The Defendant offered to prove, thetoa the left mentioned quarterly 
day the account between himfelf end J. S. wa* fettled, at which time he wa* debited fertile whole 
emtftnt of the check, end credited lor interefi thereon from the day of fettlemcat to the day whea the 
bill mentioned in the check, if drawn, wonld have become due. Held I ft, that tie check la qaeftkm 
did not, under all the circumftince* of the cafe, amount to a payment for the good* by the Defeadwri 
sdlji Alt (hf lYioi no offeria by Defendant wtt notadfluffibk* 


Npv* 13 th* 
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H. Brown on the joint account of themRlves'and J. P. Richard, 1801. 
alfo a merchant at Liverpool ; that on the 7th of February 1 793, hPZ* 
G. and H* Brown , on behalf of tbetnfelves and J. P. Richard, de- * nd ^‘ ocr ‘ 
livercd to Kewley and Co, the following check on Caldwell and 
Co. bankers at Liverpool: * Kn-m. 

“ Meflrs. Caldwell and Co. Liverpool, 7th February 1793. 

** Two months after date pay Meflb. J, and p. Ketvlcy a bill at 
two months for one thoufand one hundred and fix ty- one pounds 
feventeen (hillings And ten pehee, charging one half to account y of 
Meflrs. Richard and Co. 


1 761 17/. lod , G. Brown and IL Brown.** 

That G. and H. brown on their partnerfhip account, and J. P. 
Richard on his own account, and Kewley and Co. on thtir part- 
nerQiip account, refpe&wely dealt with Caldwell and Co. as bank- 
ers, and in the remitting and negotiating of money and bills of 
exchange; that on the 19th of February 1793 the above check, 
was indorfed by Kewley and Co. and paid by them to Caldwell 
and Co. to be placed to tbeir account, and was accordingly entered 
(hort by Caldwell and Co*- ip their account with Kewley and Co. 
and alfo in the duplicate account kept by Kewley Co, j that 
on the 1 8th of March 1793^ Caldwell and' Co. became bankrupts; 
that before the bankruptcy of Caldwell and Co. the general ufage 
and courfe of dealing between them and moll of their cuftomers’ 
was to fettle their accounts quarterly, viz. on the 28th of February f 
the 31ft of May, the 31ft ofAugifft, and the 30th of November, 
* When Caldwell and Co. advanced bills* for their cuftomers, or re- 
ceived bills from them, they always entered the whole amount of 

fuch bills in their banking books as bills, but, on the fcttlfment of 

1 * 

accounts they drew out in intfcreft accouur, and made fuch perfons 
debtors for the intereft of all bills paid by the faid Cal heel/ and Co. 


to or for fuch perfons from the time when fuch bills became $uo un - 
til the next day of fettlemeot* and-oa the-contrsry they gave fuch 
perfoKs credit for fbe ipsereft of -bills which they .had paid into the 
faid bank froth the times when fuch ' 5 1 refp#£Uvely became due 
until the dajr 0^ whitft Jn^h f^etrient toqk 4 pfg|b l4),V*p<! tpe ba- 

y*iifok 4»« %<h\qvifttcrly i»y u> the Joy 

have ttfW V -*M *•£«* tkefvponH-refp^iwlf become dot? 

cpsHK' ..ProiB of tA Adb td credit the tujfo. 

as Ae-whoitf^rtirffe t>f ¥ Uefy oh with U»e 

6> 11 AvSiee* tbiV* ^oqnt of bdH p*i4 » kftbetn, sod tode- 


w* 4lMli f«h «wh * j ftom tod idijto 

attooftt «f ete H*U H^aiyely 

> MW*** f, *•.» »,* ». . * *«** » • 

^vcttwlk *d» f > lance 
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lance of fuch intereft account was on fuch fettlement charged to the 
debit or credit of the perfons with whom the faid Caldwell and Co*.. 
;1cept accounts, according fto the date of fuch intereft account, and on 
fuch fettlenlent the intereft to debit or credit made a component 
.part of the principal fum which was carried on as a frefh balance ; 
and fo they from time to time carried on fuch account. The in- 
tereft when to the debit of the cuftomer was entered at the time 
of fettlement thus— “ intereft to debit deduced £. — Sind the 
amount was deduced from the credit fide of the account: the in- 
tereft when to the credit of the cuftomer wa3 entered thus — “ In- 

* 

tereft to credit^.—;” and the Amount was added to the credit 
fide of the account. And when any checks or orders were given 

I V * 

f6r bills, which bills were to be drawn at a future period after the 
date of the check or order, and fiich check or order' was paid into 
• the bank; the intereft was at the next day of fettlement in like 
manner calculated and allowed from the time when fuch bill, if it 
had been drawn, would by the .tenor of the check or order have 
become payable.;’ -that Kewley and Co. .began to deal with Caldwell 
and Co. on the ift May 17 88, and the accounts between them 
were fettled .at* the refpedfcive times following, viz. on the 31ft of 
Augujl'\y 88* the 30th November 1789, the 28th February 1790, 
Ate 31ft of Auguft 1790, the 2 %xh February 179 1, and the 31ft 
May 1792 ; that wl\en the faid check was paid in by Kewlcy and 
Co. and entered* in the hook of Caldwell and Co. the whole ac- 
count from the lad-mentioned fettling day on the credit fide in .fa- 
vour of Jtewley and Co. was as follows^ viz. 

By balance 3 wft May 1 794 - - 322 o n 

Ocl. 13. Greaves and Co.« — 1 6. Dec. - 123 M 9 

;Feb. 9. order G. B. and H. and R. M. 

and Co.-— Xp* June - - -1761 V7 10 

■ V , ■ •■■■; 445 12 S 

That thcletriw ** G. ft. and Hf* exprefled 4hat G* and H. Brown 
•were'theipfitwett-'-trflhe; check, and the letter* “ M. and Co.” 
that halftfbe^ amount of the check was to be pla&d ep the account 
of J. and and that M t& Jurtt** exprefled *he iittit 

when the bill required by the .Check wa* to become due ; that after 
this eijtry, but before the*bankruptcft the fums in thecaftv column 
of the above aceoutif 'cliri lidded upbyone of the partners in the 
bihk, which amounted to 445 /. 12* 8^. without including the 

■ "■ ■. 1761/. 
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• 

1761/. 17^. iq//.; which ftill remained entered ihort, and fo*re- 180!. 
mained at the time of the bankruptcy ; that after the bankruptcy "brown* 
one of the clerks carried out the 'faid ijfaL 17 s. \od. into the ? tlKr8 
ca(h column, and erafed the fum 445/. 12 i. 8 d. inftead of which Kewlev 

v»r ji t_i ' ' ' anti Another; 

he inierted the whole amount of the 1’ums contained on the credit in Error, 
fide of the faid account, including the faid fum of 1761/. 17 s. 

10 d.\ that no calculation ofintereft on the faid 1761/. iyr. 10 d. 
was ever made or inferted in the book containing the account of 
intcreft between Kewley and Co. and Caldwell and Co. before the 
bankruptcy of the latter, the clerk who yfually tranfa&ed that part 
of the bufinefs having been fodudden to infert fuch charge by one 
of the partners in the houfe of Caldwell and Co. till he fhould have 
*feen one 6f the partners in the houfe of Kcwlcy and Co. ; but in 
the books of Caldwell and Co. when produced, the whole account 
of Kewley and Co. appeared to have been balanced, and intereft to 
have been charged on the bill for 1761/. lys, 10 d. which balance 
was fettled by one of the clerks in the houfe after the bankruptcy ; 
that at the time when Kewley and Co. paid in the bill for 1761/. 

17/. 10//. to the banking-houfe of Caldwell and Co., the balance 
of accounts in their favour amounted to no more than 5 1 /. iix, 
but after that payment, and before the bankruptcy of Caldwell and 
Co. they received from Caldwell and. Co. (without any freih ad-, 
vance on their part,), in calh and bills which were afterwards paid 
394/. 3./. 5//., and feveral other bills to the amount of 856/. iar. 
lid. which were not paid in confequence of the bankruptcy of 
Caldwell and Co., but returned and*taken up by Kewley and Co., 
and that no bill was evqr paid or required to be paid by Caldwell 
.and Co. for the amount pf the check of the 7th February. 

On the other hand Brown and Co. in order to prove that the 
.check given by them to Kewley and Co. was paid to and received 
by Caldwell and Co. upon the terms and in the ufual courfe of 
•bufinefs above mentioned} notwithilanding the intereft on the 
1761/. 17/. .10 d. was not entered in the account of Kewley and 
Co. to their debit till after the bankruptcy, offered evidence that in 
the refpeftive accounts between Caldwell and Co. and G. and 11. 

Broivtt) and Caldwell and Co, and J. P. Richard, one moiety of 
.the amount pf the„check in quellion v*as entered to the debit of G. 
and H. Brown , and the other moiety to the debit of J. P. 

Richard; that on the 28th of February 1793, which ‘was the next 
.fettling day after the delivery of the check by Kewley and £0. to 

7 Caldwell 
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1801. 'Caldwell and Co. , & and H: Brown and J. P. Rickard were ac- 

cor£ ling t0 the ufa'ge above-mentioned credited in their refpe&ive 
and Other* acc 6unts with theinterlft their refpe&ive moieties from -the laft 
Kewlev mentioned fettling day ior fo many days as the bill required by the 
"in iirror. * check to be paid would have to run before k would become due. 

This evidence being : objected to by the counfel for Kewley and 
Col as inadmiffible, was reje&ed by* the learned Judge: upon 
which the counfel for Brown and Co. inlifted that the delivery of 
-the check to Kewley and Co. and their receipt of the fame in pay- 
ment of the goods, and th$ indorfement over of the check to Cald- 
well and Co. operated as a. legal payment and fatisfa&ion for the 
goods, but the learned Judge dire&ed the jury that it was not a 
legal payment or fatisfa&ion, and that the evidence given on the* 
part of Kewley and .Co. if believed, entitled them r to a verdid. 
Whereupon a bill of exceptions was tendered, and afterwards feal- 
cd by the learned Judge. 

The affignment of errors proceeded upon the rcje&ion of the 
evidence tendered on the part of Brown and Cb., and the direc- 
tion given to the jury. 

Giles for the Plaintiffs in error on a former day argued, ill, 
That if the books of Caldwell and Co. were admiffible in evidence 
'on the part of Kewley and Cb. to lhew how the account Hood be- 
tween them and Caldwell and Co.j they were admiffible alfo oa 
the part of the Browns , to lhew how their account Hood with 
Caldwell and Co., for that the a& of the bankers, if available 
again ft one party, was available alio againft the other: 2-dly, that 
the whole difficulty of the cafe had ariien from the riiegle& of 
Kewley and Co. to fettle their account upon the 2 8th of February , 
for had they fo done they would then have been credited for the 
whole amount of the check minus the intereft from that time t® 
the loth of June, which would clearly have been a fatisfa&ion for 
the goods j that although Kewley and Co. had not regularly fettled 
their account on all the quarterly days from the time of their be- 
ginning bufmefs with Caldwell and Go. yet it appeared from the 
evidence that the days on which they had fettled fjimr aecotfnte were 
all quarterly days, and therefore they muft be eonftdered as being 
within the ufage ; that if ftich was the cafe, Ke^eymi Co. muft 


be treated as. if they had a&ualfy fettled their accounts on the 28th 
of February j that although no balance was a dually ftruck, yet 
that Kewley and fco. had obtained Credit aad ^»s*cd 'advantage 
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from the check having been paid in to Caldwell and Co. for that 
they had drawn beyond the amount of their account as it flood 
when the check was paid in, without having increafed their credit 
by any additional bills or cadi. 

Lambe fpr the Defendants in error contended, ift, That the 
manner in which Caldwell and Co. kept their accounts with Brown 
and Co. could not control a contra# made between the latter and 
Kewley and Co., it* being a general principle that whatever pafles 
between two perfons cannot bind a third who is no party to the 
tranfa&ion ; 2dly, that it did not appear that Kewley and Co. ever 
acceded to the ufage dated in the bill of exceptions, only fix (#- 
tlements of account between them and Caldwell and Co. having 
taken place from May 17 88 to the period of the bankruptcy; that 
in fa# the ufage was only dated to extend to rnojl of the cudomers, 
and that Kewley and Co. therefore were not under the necefhty c;f 
negativing their having acceded to the ufage ; that no bill was in 
fa# demandable till the 7th of April % before which time Caldwell 
and Co. had become bankrupts, and were unable to give any bill, 
and therefore it refemblcd the cafe of a bill difhonoured, which is 
no payment ; that at any rate the check being entered -fhert up to 
the time of the bankruptcy, proved decifivcly that it was never* 
confidered as cadi in the account between Caldwell and Co. and 
Kewley and Co., for that according to the cafe of Zitick v. Walker % 
2. Bl. 1154. it was a mere depolit, and the property remained un- 
altered ; and that it did npt appear*that the money advanced to 
Kewley and Co. was on the faith of the check in quedion, but 
might have been advanced on the general confidence iubiiding be- 
tween the two parties. 

Cur. adv. vtdt. 

On this day the opinion cf the Court was delivered by 
Lord Alva n ley Ch. j! (who afrer dating the principal fa#$ 
of the cafe, proceeded thus). It would have been very material in 
this cafe for Brown and Co. to have fliewn that a fettlement had 
a#ually taken place between Kewley and Co. and Caldwell and 
Co. after the bill was paid in, and previous to the bankruptcy of 
the latter, whereby that which was in its inception merely a bill 
trania#ion, would have been conferred by the a# of both parties 
into a money tranla#ion. It happens howevey that the contrary 
fa# has been edabliflied, -ah. that the lad ictrfement between 
Kewley and Cp. and Caldwell and Co. took place on the 31ft of 
Vol. II. 6 T 
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May 1792, a period of nearly a year antecedent to the time at 
which the bill of Brown and Cd. was paid into the banking-houfe. 
Now it is mod clear that Kewley and Co. cannot be bound by any 
fettlement of accounts between themfelves and Caldwell and Co., to 
which they did not agree. Indeed in this cafe the billon queftion 
continued in that column of the account where bills are entered 


•fhort until after the bankruptcy of Caldwell and Co., after which 
period any alteration in the account would of’ courfc be perfectly 
ineffectual. Up to that time therefore it flood as a running bill, 
and was never accepted by Kewley and Co. as payment of their 
debt from Brown and Co., nor to their knowledge ever confider- 
ed by any one ellc as payment of that debt. It is Hated indeed, 
that after the bill had been paid into the banking-houfe, Kewley 
and Co. overdrew their account as it flood before it was paid 
in, and were accommodated by Caldwell and Co. with bills 
inflead of money, which bills on the failure of the latter were not 
paid. But this accommodation does not by any means appear to 
have proceeded on the ground of the bill in queftion being paid in, 
but the only inference to be collected from that circumftance is, 
that thefe bankers who were in the habit of accommodating their 
cuftomers to a confiderable extent, permitted Kewley and Co. to 
overdraw their account. Nor indeed if that permiflion refulted 
from the circumftance of the bill being paid in, would it conftitute 
a payment between Kewley and Co. and Brown and Co. for the 
-goods fohi by the former to the latter. The ift queftion to be 
confidered is,‘ whether this tranfadion' can be deemed a payment 
accepted by Kewley and Co., and in considering that point it will 
be neceflary to inquire, whether Kewley and Co. could have main- 
tained an adion againft Caldwell and Co. for the amount of the 
bill ? Now I think it very clear that no fuch action could have 
been fuftained, for till Caldwell and Co. adually credited Kewley 
and Co. in their books for the amount of the bill as money re- 
ceived by them, there would exift no evidence to charge them with 
fuch a demand; and indeed it is admitted on all Tides that while 
the bill remained entered fhort, nothing but an affent of the rc- 
fpedivc parties could bind either to accept the bill as a payment 
of money. If therefore Caldwell and Co. were not liable to any 
demand from Kewley and Co. for the amount of the bill, it will 
be impoflible to work up this tranfadion into a payment as be- 
tween Kewley and Co. and Brown and Co. The next queftion 

that 
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that arifes is, whether the evidence reje&ed by the learned 'Judge 
was properly rcje&ed ? That perhaps is the mod doubtful queftion 
of the two. Clearly, if when admitted, the evidence would have 
proved nothing, it was not admiffiblc. It was afked, why Ihould 
not this fert of evidence be admitted on the part of Brown and 
Co. in the fame manner as* it was admitted on the part of Kewlcy 
and Co. ? For this plain reafon, that the evidence admitted on^the 
part of Kcwley and Co.* was an elfential part of the tranfa&ion, 
and arofe as much out of the cafe on one fide as the other. It 
docs not therefore follow that evidence of the fame fort not intro- 
duced by the fame needfity was admilfible. Kewlcy and Co. were 
bound to fhew what had become of the bill given to them by 
Brown and Co. for the goods. It is true that a day of fettlement 
between Brown and Co. and Caldwell and Co. had arrived, and 
that the former had agreed to be accounted debtors to the latter 
for the amount of the bill. But Kcwley and Co. were not in- 
formed that they had acquired this new credit in the books of 
Caldwell and Co., and the latter, if called upon in confequence of 
this agreement between them and Brown and Co. to pay the 
amount of the bill to Kewlcy and Co. might have anfwered, if is 
true that we have admitted Brown and Co. to be our debtors for 
the amount of the bill, but what ufe can you a third party make of 
that agreement between us ? I think it clear that Caldwell and Co. 
could not have been charged by Kewlcy and Co. in confequence 
of any thing that palfcd between the former and Brown and Co., 
and that the debt betwetjA Brown and Co. and Kcwley and Co. re- 
mained no further difeharged than all debts are for which a bill 
not due is given in payment. We think therefore that the learn- 
ed Judge was right in reje&ing the evidence offered by Brown 
and Co., ift, becaufe evidence of what pafled between themfelves 
and Caldwell and Co. witliout the privity of Kewlcy and Co. could 
not bind the latter ; and, 2dly, becaufe if admitted it would have 
been of no avail. On the ift point I have already faid wc are of 
opinion that the check was never accepted by Kcwley and Co. ia 
payment of their debt, and confequently that Brown and Co. at 
the time this adlion was brought, remained debtors to them for the 
value of the goods. 

Per Curiam, 
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Judgment affirmed. 



526 

iSoi. 


, GASES fN MICHAELMAS TERM 


No<v, 16th. 


Harris v. Manley. 


An indorfer 
of a bill of 
exchange 
may be ball 
for the dra x- 
cr in an no- 
tion ag.*ir:ft 
him up' n the 
fame bib 1 . 


A n indorfer upon a bill of exchange was brought up to juflify 
as ball in an adion againfl the drawer of the fame bill. 

Befi Serjt. objeded that he ought not to be admitted, inafmuch 
as the Plaintiff's fecurity would not be increafed by the recog- 
nizance of the indorfer, who was already liable to the Plaintiff up- 
on the bill. 

Onflow Serjt. on the other fide dated that a fimilarobjedion 
had been taken to a perfon who came up ‘to juflify -as bail in the 
King's Bench in an adion againfl: the Bortland-Placc Bank, and 
had been overruled. 

The Court ( ahfentc Lord Alva nicy Ch. J.) thought the objedion 
of no weight, and accordingly 

Admitted the bail. 


Grigby v. Oakes and Another. 


Bank notes 
arc nor made 
a legal tender 
by the - 7 
Gic. 3. c. 45. 


spills was an adion on a promiffory note; the Defendants as to 
all but five guineas pleaded non ajfumpfcrutit, and as to the re- 
maining five guineas they pleaded a tender. The caufe came on to 
he tried at the Summer Afiizes for Suffolk ,* before Mr. Baron Both- 
am, when a verdid was found for the Plaintiff, with one Bulling da- 
mages, fubjed to the opinion of the Court upon the following calc. 

“ The Defendants are bankers at Bury St. Edmunds, and iflued 
the note in queflion for five guineas, payable on demand to the 
bearer. On the 31 h January laft the Plaintiff carried fcveral notes 
to the fhop of the Defendant and demanded payment. He firft 
prefented other notes, to the amount of 50 guineas, for which he 
received payment, partly in Bank of England notes and partly in 
cafh, the cafh being ten pounds, and being the proportion of 
money they ufually pay. He then prefented the note in queflion, 
for which the Defendants tendered in payment & 5 1 . Bank of Eng- 
land note and five Shillings in filver. This the Plaintiff refu fed on 
the ground -that the tender was partly in a Bank of England note, 

to objeding 
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obje&ing to fiich note, and infilled on being paid wholly in money. 
The Defendants refuted to pay wholly in money. The Plaintiff 
did not at the time fay he wanted money for his own particular 
accommodation, but Hated that he came on purpofe to have calf 
for the note, or to bring an 4 &ion if payment in money was rc- 
f is fed. ^ 

The qneflion for the opinion of the Court was, Whether, under 
the circumftanecs before Hated, the Plaintiff was entitled to re- 
cover? 

Shepherd Scijt. for the Defendants argued, that though unquef- 
tionahly previous to the palling of the 37. Crs. 3. c. 47. commonly 
called the Rank AD, a hank note would not have been a legal ten- 
der, yet that fince the puffing of the above act f'uoh notes mufl be 
confidcred as call;, for that the ncccSary confequcnce of the above 
aft being to abforb a vafl proportion of tire aftual calh of the coun- 
try, the Legiflature mufl have intended to give a new charafter to 
bank notes by way of fuhflitutc ; that they had fpecifcally declared 
them to be a good tender fo as to prevent an arrefl,*and yet if the 
fame fpirit which actuated the prefent Plaintiff in the commenc\ 
ment of this aftion was to continue to influence his conduft, and • 
that of others alfo, a Defendant, though exempted from arrefl. 


G ‘ 1 <; b y 


Oak.es 


might ultimately be taken in execution though ready to pay in 
bank notes, fince he might poflibly be unable to fatisfy the judg- 
ment obtained againft him altogether m money; becaufe even if a 
fide of his goods took plaar, the fheriff might not be able to avoid 
receiving a large proportion of bank notes from the purchafers ; 
that indeed in fomc refpefts bank no'es were privileged by the 
37. Gee. 3. </. 45. beyond calk, inafimuch as a tender of them itt 
fiekitiftion of a debt operated to difeharge a party from arrefl, 
which was not the cafe wifh a tender of money, which mufl he 


pleaded in bar; and that no contrary inference could be drawn 
from the 8th feftion of the ad, which declared payments in bank 
notes to he equivalent to payments in calh, if made and accepted 
at fuch , becaufe that mufl have been the cafe before the palTing of 
the aft, and therefore that claufe mufl he deemed nugatory. 

Seliort Serjt. contra was flopped by the Court. 

Lord Alvanley Ch. J. The qneflion for t^c Court to decide 
is a mere qneflion of law, arifing, as it las been contended, cut of 
the provifions of the 37 Geo. 3. c. 45. In faft we are called upon 
to fay, whether it follows as a neccflary confequcnce from that aft 


CO 



c. r 
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1801. that a tender in batik notes is equivalent to a tender in money? 
TiTtv ^ may be very true that individuals may be occalionally fubjeded 

c - „ to great inconvcnicncics from the operation of that ad; but are 
anoAiioiucr. wc tlierefore to fay that the Legislature lias enabled thafwhich the 
provifions of the act do not warrant? r If we were at liberty to re- 
fe^ to our own private knowledge of the language that was held 
in Parliament while this ad was pending, no doubt could be en- 
tertained upon the fubjed. We know that it was very much can- 
vaifed by many perlbns at that time, whether or not the Legisla- 
ture ought to go the length cl declaring bank notes a good legal 
tender ? If therefore it had been intended by the Legiflarure fo to 
make them, that intention would have been exprcllcci in lucli clear 
terms that no queftion could have arileh upon the fubjed. In- 
deed it is exprelsly provided in the 2d fedion of the ad, that if 
the Governor and Company of the Bank ol England fliall be lued 
on any of their notes, or for any futn of money, payment of which 
in tjieir notes the party fuing refufes to accept, they may apply to 
the Court in which lucli proceedings are inftituted to (lay pro- 
ceedings during lucli time as they are reftrided from paying in 
cafh. But with refped to individuals it was not intended to pre- 
vent any creditor who Ihould be fo difpofed from captioufly de- 
manding a payment in money, though luch a creditor is deprived 
of the benefit of arrefling his debtor. Thank God few fuch cre- 
ditors as the .prefent Plaintiff" have beep found fince the palling of 
the ad ! But yet whatever inconveniences may arife, and to what- 
ever length they may go, Parliament alul not this Court mufl 
be applied to for a remedy. Inconvenience arifing from the ope- 
ration of an ad of Parliament can be no ground of argument in a 
Court' of Law; and even if it were, ftill I fhouid entertain- no 
doubt that it was the intention of the “Legiflature to make bank 
notes a legal payment only in certain call s by them expreiled, and 
that in all other cafes they fhouid remain upon the fame footing 
upon which they flood before the ad, except as to the exemption 
f rom at reft which they afford to the party tendering them in pay- 
ment. The 8th fedion of the ad, which lias been treated as nu- 
gatory in the argument, however it may cnad nothing new, ftill 
appears to me pregnant with the intentions of Parliament, and to 
fpeak loudly the resolution not to alter the charader of bank notes 
but in tbofe cafes which are Tpecially provided for. Without how- 
ever referring to any of thofe fpecilic claufes, and arguing from 
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them as to the intent of the Legiflature, I fliould he clearly of opi- i8or. 
nion that the prefent Plaintiff is entitled to our judgment in his cTiclnr 
favour. 

# # # Oakes 

Heath J. I am of the fame opinion. The queftion for us to and Another, 
decide is, Whether a tender In ban): notes is a good legal tender ? 

Now the 37 Geo. 3. c. 45. appears to me to negative that queftiorr; 
for the feveral provifions of the ad making them a good legal ten- 
der in certain excepted caies excludes the idea of their being fo 
generally in cafes not provided for by the ad. It lias been argued 
however that the operation of the ad will in many cafes be very 
injurious, unlefs we determine it to be a nec diary inference from 
the ad that bank notes were intended by tire Legiflature to be 
put upon the fame footing as cafli. But whatever inconveniences 
may a rile, the Courts of Law cannot apply a remedy. 1 think in- 
deed the Legiflature aded wifely, having the recent example of 
France before their eyes, to avoid making bank notes a legal ten- 
der ; for in France we know that legillative provifions of that kind 

• • 

in favour of paper currency only tended to depreciate the papetfit 
was defigned to proted, and were ultimately repealed as injurious 
in their nature. 

Rooke J. I am of the fame opinion. 

Ch ambre J. This cafe appears to me almoft too plain for ar- 
gument. It has been thought that the Courts went a great way 
in holding a tender in bank notes to be a good tendor, if not ob- 
jeded to at the time (*<df. Certainly that was an innovation ; 
though perhaps a beneficial one. But the ad upon which the pre- 
fent queftion arifes affords nothing but arguments againft the in- 
ference attempted to be drawn from it. Surely the obfervation 
that* in fome refpeds the Legiflature have put bank notes on a 
more favourable footing than cafli, leads to a conclufion diredly 
contrary to that which it was intended to fupport. If the Le- 
giflature have not gone far enough, it is for them, not for us to re- 
medy the defed. Indeed, by making bank notes a good tender in 
certain cafes fpecifically provided for, they appear to me to have 
negatived the conflrudion wc arc now defired to put upon the 

ad. 

Pojisa to the Plaintiffs. 


(a) See Wrig?:t V . Rent, 3 Term Re*. 554. 
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II UNTLBY V. LUSCOMBE. 
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as to entitle 
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againll the 
gaoler for 
not deliver- 
ing a copy 
wit’iin a cer- 
tain time af« 
ler demand 
made? 


r jpi!is was an adion on the cafe again!! the Defendant as keeper 
of the gaol at Port [mouth for not delivering to the Plaintiff, 
who Rood committed and detained in his cuftody, “ under and by 
virtue of a certain warrant or certain warrants of commitment and 
detainer for a certain fuppofed criminal matter not being felony cr 
treafon,” a true copy of the warrant of commitment. 

The catife was tried before Thompfon Baron, at the laft Spring 
Affi/.es at ]VincheJla\ when it appeared that the Defendant was in 
cultody under a warrant of commitment, granted by two Juiiiccs 
in conlequencc of a return of nulla bona to a previous warrant of 
diffrefs to levy a penalty of 20/. recovered again.ll the Plaintiff' for 
an offence again!! the excife laws. The warrant of commitment 
authorifed the officers to whom it was dirc&ed “ to take and arrefl 
tlfe body of the laid H. Huntley (the Plaintiff), and forthwith to 
carry the fame to the gaol or prifon of and for the borough or 
place where they lhould take and arrefl the fame, and the fame, 
together with a duplicate of the warrant there to deliver into the 
cuftody of the gaoler or keeper of the faid gaol or prifon of and 
for the faic! bprough or place, there to remain in fafe cuftody until 
fhe fliould latisfy and pay the linn of ay/, by the faid Juftices ad- 
judged again!! her on an itiformation exhibited againft her by J 
1 \ as well on behalf of his Majefty as of hiinfclf for a certain of- 
fence committed by the laid //. Huntley againft the laws and 
ftatutes of cxeife, wlurcof ffie /food convided.’’ At the trial it 
was proved that ( tie of the perfons tiien in confinement in the 
prifon, on the part of the Plaintiff ferved the turnkey on the 25th 
of November with a notice direded to the Defendant of a demand 
of a copy of the warrant, and that on the 27th the turnkey deliv- 
ered to the Plaintiff a copy of the warrant indorfed by the Defen- 
dant ; whereas by the 31 Cur. a. c. 2 5. fuch copy is required 
to be delivered within fix hours after the demand. The Defend- 
ant w?.s refident i/i a houfe, the doer of which opened into the 

tP 

prifon* yard. 

It was objeded on behalf oi the defendant, in the early part of 
the trial, that the notice of a demand of a copy having only been 
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ferved on the turnkey, there was* no evidence as to the time at 1801. 
which it came to the Defendant’s hands. The learned Judge over- i^Tntley- 
ruled the obje&ion, hut faid he would referve it for the Defen- , '*'* 

dant’s counfcl, in calc they fhould he inclined to move the point. 
Afterwards it was objected ^tliat tlie c^mnutment under which the 
PlaintuI had been detained being onlv for the non-payment of a 
penalty, was to bp confidcred as a commitment in execution hi a 
civil matter, in which cafe the 31 Car. 2. c. 2./. 5. upon which 
the a 61; on was founded would not anpiy. Upon tins point the 
learned Judge nonfuited the Plain tilT, with liberty to move that 
the noni vit might be fet aiide, if this Court fliould b e of a differen." 
opinion. , 

Accordingly a rule Nip for that purpoie having been obtained 
in t lie courfo of la II i'.ajhr Term, 

Levs Se» jt. flicwcd caufc in 'Trinity "Perm la ft. Two objections 
arife in this cafe, fir ft that the offence for winch the Plaintiff was 
committed was not a criminal or fuppofed criminal matter j anu 
fecondlv, that he was committed in execution. The preamble of 
the 31 Car. 2. c. 2. recites that great delays had been ufed by flre- 
rifl's 'CSV , to whofc cuftody any of the King’s fubjeds had been 
committed for criminal or fuppofed ciimiual matters, in making 
returns of writs of habeas corpus to them directed; and then pro- 
ceeds to make fevcral provilions for the relief cf the fubjed in 
that refped. Now one of the means offered to the party in cufto- 
dy for procuring that cafo which is the object of tl*c ftatute is the 
enabling him to dcmamyci copy of the warrant under which he is 
committed, and puniflung the gaoler who neglcds to grant it with- 
in a given time. But not only the previous provilions with re 
fped to the granting a return eff the habeas corpus , but a'to ihl: 
nio'de of obtaining information of the offence for whicli the party 
is detained, have reference to the words in the preamble, u any ci 
the King’s fubjeds committed for criminal or fuppofed criminal 
matters.” And the third fed ion ufes the words “ committed for 
any crime and the fifth fed ion which authorifes prifoners to 
demand a copy of the warrant, for the purpoie of enabling them to 
obtain their habeas corpus , muft certainly be confined to thofc 
perfons who are entitled to an habeas corpus under .the third fec- 
tion. Indeed, the Plaintiff in this declaration * lias alleged that he 
was committed for a fuppofed criminal matter ; unlefs therefore 
that allegation be fuppor f ed by the evidence, the Plaintiff muft 
Vol. II. 6 X lail. 
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i So i. fail. But the commitment is only for non-payment of a penalty 
Huntl'ey of 20 /. incurred by a breach of the excife laws, which tnuft be 
r ?' confidered as a civil matter. All fuits in the Exchequer for penal- 
ties of this nature, though in the name of the King, are confidered 
as civil fuits ; for the Court of Exchequer is not a criminal court (<3). 
There can be no doubt that if the 5th fedlion is to be connected 
with the 3d fedion, this a&ion cannot be maintained. For the 
3d fe&ion exprelsly excepts from its provifions M perfons convict 
or in execution, by legal procels under which exception the pre- 
fent Plaintiff falls: and that the 3d and 3th feclions are to be con- 
neded appears evident, bccaule the former having direded the na- 
ture of the returns to writs of habeas corpus , the latter enads, that 
if the officers negled to make the returns a fore [aid , or bring the 
body or bodies “ of the prifoner or prifoners,” that is the prifoners 
provided for in the 3d fedion, they fhall be puniffied. So at the 
end of the 5th fedion the penalties are given to “ the prifoner or 
party grieved that is, the prifoner or party againfl whom the 
officers have offended by omitting to comply with the diredions 
of the 3d fedion. 

Shepherd Serjt. in fupport of the rule. The 5th fedion of the 
habeas corpus ad: extends not only to thofe writs of habeas corpus 
which are given by that ad, but to all other writs of habeas corpus 
at common law ; now although a perfon in execution be not en- 


(csr) The Attorney General v , John Bow wan. 
Sittings at coram Lyre L’h, B. 

1 6 th Jan. ! 7'.; T . 

Upon the trial of an information agair.ft 
the Defendant fer keeping falfe wrights, 
and for offering to corrupt an officer, the 
Defendant 7 * counn-i calird a witnek to cha* 
radter. The evidence being &lj acted to by 
the Court, 

Plumer for the Defendant urged, that it 
was aamiffible as tending ro fnew that the 
Defendant was incapable of the crime im- 
puted to him. lie faid that fuch evidence 
had been received on the Oxford Circuit in 
an action upon the ftatute for cheatir>g%t 
play, imputing a general fraud ; and t^hat 
he believed it bad alfo been received in a 
revenue prcfccution in the Exchequer, 
either for forgirg or making ufe of a falfe 
(lamp. 1 . 

Nenunham cent) a infilled that fuch evi- 
dence had never been received in any penal 


! aflion, and that the informapon was not a 
| criminal vjrQcet'ciing, for that Lord Chief 
i Caron Par\^ had oLcn (aid that tbe Court 
; of Exchequer had no criminal jursfdiviion. 

! I'YRb Cb. B. 1 cannot admit t L i - evi- 
I dcnce in a civil fuit. I hr » ff n/e imputed 
the in form a pon is rot in the ihape of a 
crime. Jt would be contiary to the true 
line of di/l ir.il on to admit it, whiJi is this; 
that in a direct profccution for a crime, fuch 
evidence is admiflibie, but where the prof?- 
cution is not directly for the crime but for 
the penalty, as in this information, it is net. 
If evidence to character were aamiffible in 
| fuch a cafe as thi*, it would be oecefiary to 
| try cbaraflcr in c;cry charge of fraud upon 
the Excife and Cuflom-Houfe Laws. The 
Defendant may wove the Court upon the 
ground of evidence having been rejcfled 
which ought to have been received, but [ 
am of opinion that the evidence offered is 
not admiflibie* 


titled 
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titled to an habeas corpus tindcjr the new jurifdidioa created by 1801. 
the 3d fedion of that ad, yet he is clearly entitled to an habeas Huntley- 
corpus at common law. But if the provifions of the habeas corpus T ' v ■ 
ad are extended only to fuch writs of habeas corpus as are grant- 
ed under the dPedions of that ad, all other writs of habeas corpus 
might in vain be iffued by the courts, fince the penalties impofed 
by the ad for difobedicnce would not in fuch cafes affed thj; offi- 
cers to whom they were direded. Indeed it is clear from the ad 
itfelf, that the 5th fedion was intended in fome cafes to extend 
further than the 3d fedion ; for the 2d fedion, which directs of- 
ficers Jto make returns of writs of habeas corpus direded to them, 
extends tff all commitments except thofc in which treafon or fe- 
lony is plainly expreffed in the warrant, and the 5th fedion im- 
pofes a penalty upon officers negleding or refufing to make “ the 
returns aforefaid,” which rauft extend to the returns mentioned 
in the 2d fedion. It may be obferved that the 3d fedion feems 
to ftand by itfelf ; whereas the other parts of the ad extend to all 
commitments except thofe in which treafon or felony is exprefled 
in the warrant. No evil can well ariie from the conftmdion 
contended for on the part of the Plaintiff, whereas great danger 
may enfue from a contrary conftrudion ; for a prifoner who gets 
a copy of his commitment does not of courfe obtain his difeharge, 
but only where he is committed improperly ; whereas to hold that 
a prifoner in execution is not entitled to a copy of his commit- 
ment, willlfuggefl: an efledual mode of preventing every prifoner 
from obtaining his tljlcharge from any commitment, however il- 
legal, as for inftance a commitment for fix months, where the law 
only authorifes a commitment for three months ; becaufe if the 
commitment be but framed iri the fliape of a commitment in exe- 
cution, the party committed not being able to procure a copy of 
his commitment will not be able to afle for that relief to which he 
is entitled. With refped to the queftidn, whether the offence for 
which the Plaintiff was committed is to be confidered as criminal 
nutter, it feems dear from the nature of the proceeding that it 
mult be fo confidered. The ftatute of 35 Geo. 3. e. 1 13 . f, 7. im- 
pofes a penalty for the particular breach of the Excife Laws of 
which the prclent Plaintiff was guilty, and enadfcs that it may be 
recovered by adion of debt or information.. Now although it 
might have been contended, if the adion of debt bad bben refort- 
ed to, that the fubjed matter of the adion muff be confidered to 

3 be 
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1S01. be of a iivil nature, yet as the penalty has been recovered by in- 
Huntley formation before a Juflice, it cannot be viewed in any other light 
Luscombe. l ^ an as a proceeding for a criminal matter. Giving a pecuniary 
penalty by way of punilhment cannot alter the nature of the of- 
fence. 

The Court defired the cafe might Hand over until this Term, 
faying it was of great importance, and they ihould probably confuit 
the other Judges upon the point. 

Early in this Term Lord Alvanlc.y Ch. J. obferved that the ill 
objedion taken at the trial, which appeared upon the learned 
Judge’s report, had not been fpoken to at all, and tie ft red there 
might be a further argument of the cafe upon that point. 

Accordingly on this day Williams Serjt. on the part of the De- 
fendant contended, that as this was an adion to recover a penalty, 
the Plaintiff Ihould be ftridly held to (hew that the Defendant had 
committed the offence on which the penalty attached ; tiiat as the 
notice of a demand was only ferved on the turnkey, it did not ap- 
pear that it ever came to the hands of the Defendant, and that it 
clearly* appeared from the condud of the Defendant that he had 
no intention to withhold a copy of the warrant, fmee he aduaily 
delivered one the next day but one after the demand made. 

Bejl Serjt. contra , infilled that the habeas corpus ad was not to 
be confidered as a penal llatute, but on the contrary a highly reme- 
dial law; that the provifion in queftion was framed in a different 
manner from all penal provifions whatfoever, inafmuch as the Le- 
giflature in cafe of the death of the offending party had given a 
right of adion againft his executors and adminiftrators ; that the 
title of the llatute dcmonllrated the intention of the Legiflature to 
make it a remedial law, it being intifled “ An ad for the better fe- 
curing the liberty of the fubjed, and for prevention of imprifon- 
ments beyond the feas and that it therefore required the moll 
liberal conflrudion. He cited the words of the 5th fedion of the 
ad, “ that if any officer or officers, his or their under-officer or 
officers, under-keeper or under-keepers, or deputy, lhall negled or 
refufe to make the returns aforefaid (viz. the returns to writs of 
habeas corpus ), or to bring the body or bodies of the prifoner or 
prifoners, according to the command of the faid writ, within the 
times aforesaid, or upon demand made by the prifoner or perfon 
in his behalf, lhall refufe to deliver, or within the fpace of fix hours 
after demand lhall not deliver to the perfon fo demanding a true 

• 10 copy 
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copy of the warrant or warrants of commitment and detainer of 1801. 
fuch prifoner, which he and they are hereby required to deliver 
accordingly, all and every the head gaolers and keepers of fuch LuJC *‘ MBE 
prifons^nd fuch other perfon in whofe cuflody the prifoner fhall 
be detained, (hall for the aft offence forfeit to the prifoner or party 
grieved the fum of ioo/., and for the 2d offence the fum of 200/., 
and lhall and is 'hereby made incapable to hold or execute Ms faid 
office, the faid penalties to be recovered by the party grieved, his 
executors or adminiftrators, againft fuch offender, his executors or 
adminiftrators.” He then argued that it appeared dearly from 
thefe words to have been the intention of the Legiflature that in 
cafe of dcffult by any of the inferior officers, the head gaoler fhould 
be refponfible, and that this agreed with the general principle of 
law refpondeat fuperior ; that the fame intention further appeared 
from comparing the above fedtion of the aft with the 2d fedlion, 
which diredts “ that whenfoever any perfon or perfons fliall bring 
any habeas corpus directed unto any fheriff or fheriff’s gaoler, 
minifter, or other perfon wbatfoever, for any perfon in his or their * 

.cuftody, and the faid writ -fhall be ferved on the faid officer, 'or left 
at the goal, that the faid officer or officers, his or their under\ffi- 
cers, under-keepers or deputies, fhall within three days make re- 
turn of fuch writ and bring up the body for that if the gaoler 
was fubjedted to penalties for negledting to obey a writ of habeas 
corpus left at the gaol, the probable intention of tire Legiflature 
was that he fhould ajfgf be liable for negledting fo give a copy of 
the warrant within fi« hours after demand made upon the turn- 
key ; and that if this conftrudtion were not to prevail, the provi- 
sions might be defeated by the^principal keeping out of the way. 

, Lord Alvanley Ch. J. I affent to the argument which has 
been advanced in favour of the Plaintiff, fo far as it goes to ftate 
•that the habeas corpus adt is a remedial law ; and that the Judges of 
every court are bound to enforce its provisions according to their 
fpirit, in fuch a manner as moft effe&ually to relieve the fubjedt from 
illegal imprifonment. But though it be a remedial law fo far as it 
refpedts thofe perfons for whofe protection it was framed, it is griev- 
ous in its penalties with rcfpe&.to thofe perfons who negledt the 
duties thereby impofed upon them. It is remediahywo^ fome per- 
fons, but it is penal quoad others. It becomes incumbent upon the 
Court therefore to take care that thofe who claim the benefit of this 


adt have ufed due diligence on their own part, and that they avail 
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1801 . themfelves of the provifions of the aft: for the real purpofe of obtain- 
HuTtley ing the rights intended to be l’ecured to them. Though we are bound 
Juus combe* ’^oclk with jealous eyes at all thofe who may be fufpefted of having 

wilfully infringed the provifions of this aft, we muft ftill take care 
that no perfon makes ufe of fo remedial a law for the purpofe of 
loading with penalties thofe who, if they had had notice, would 
not have difobeyed its directions. If a prifoner therefore be de- 
sirous of availing himfelf of that part of the ftatutc which inffifts a 
penalty on the gaoler for neglecting to comply with his demand 
of a copy of his warrant of commitment, he mult fo conduft him- 
felf that there may be no reafon to lufpeft that the objeft of his 
demand was not a copy of the warrant, but an opportunity to 
bring an aftion. The queftion then in this cafe is, on whom 
ought the fervice of the demand to have been made? I admit that 
it is fufficient if the fervice be made upon the perfon who has the 
cuftody of the prifoner ; and that if the principal be not prefent 
, and acceffible to the prifoner, that fervice an the deputy who at 
that fime has the cuftody of the prifoner will make the principal 
anfwerable. But in conftruing the words “ officer or officers, his 
or their under-officer or under-officers, under-keeper or under- 
keepers, or deputy,” may we not underftand them to relate to the 
principal -in the firft place, and if he be not prefent then to any 
other perfon who in his abfence ffiall have the cuftody of the gaol? 
■Can we fuppofe that they were intended to extend to every porter 
at the gates of the prifon ? or can we fay'that a turnkey is an un- 
der-keeper within the true meaning of the expreffions ; it being' 
ftated that the gaoler was at that time in the gaol, and therefore 
acceffible to all the prifoners ? The cafe then ftands thus. A pri- 
foner about fix o’clock in the evening puts into the hands of an 
■ignorant turnkey, notice of a demand of a copy of the warrant, 
direfted to the gaoler ; the turnkey is not called as a witnefs ; it 
does not appear that the nature or exigency of the demand was 
explained to him, poflibly he could not read, and if he could the no- 
tice does not exprefs the exigency of the demand, and the turnkey 
was not at the time the keeper, the under-keeper, or the deputy, 
fmee the principal was amenable to the notice. But was the no- 
tice put jnto the hands of the turnkey for the purpofe of obtaining 
that which was the objeft of the demand? It does not appear often- 
fible that the Plaintiff made any inquiry, or took any pains that the 
notice fhould come to the hands of the Defendant j yet there was a 
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door to the Defendant’s houfe which opened into the yard of the 
prifon, and if it had been intended by the Plaintiff that the demand 
Ihould be literally complied with by a delivery of a copy of the war- 
rant by ids o’clock at night, is it to be conceived that he would have 
been fo remifs? lf-indeed he had been informed at the door that the 
Defendant was not acceffible, leaving a notice at the door might 
'have b^en fufficient ; for the gaoler is bound to have fome .perfon 
to anfwer for him : but I cannot think that this fervice upon a 
common turnkey is fuch a reafonable and proper fervice as to en- 
title the Plaintiff to maintain an action which feeks to recover a 
heavy penalty denounced by the Legiflature againft perfons wil- 
fully negle&ing their duty, in order to facilitate the delivery of 
prifoners from illegarimprifonment. He who feeks a remedy 
•muft do his part : and if it appear to the Court that 'his objed is 
not a copy of the warrant, but an adton ; or if by his condud he 
has brought the Defendant into a fituation in which he would not 
have been placed had he had reafonable notice, I cannot think that 
the efficacy of the ftatute will be done away, holding that the 
Plaintiff has not entitled himfelf to maintain an adion for the pe- 
nalty againft a perfon with whom he has fo dealt. Without 
therefore entering into any difcuflion upon the former point, 1 am 
of opinion that the nonfuit was right. 

Heath J. I entirely concur in opinion with 'my Lord 4 but 
as this is a matter of confequence,*and refpeds an ad'which is de- 
fcrvcdly popular, I ihafl deliver my opinion the more at large. 
In the firft place, therefore, though I admit that this is a remedial 
ftatute, (and if I know my own heart, I Ihould be the laft perfon 
to concur in any decifion tending to weaken this ad, which was 
made to fecure the liberty of the fubjed,) yet I confider it as 
penal with refped to this Defendant. We muft therefore take 
particular care that its provifions are not perverted to purpofes of 
iniquity and oppreflion. The governor of the .gaol being prefent, 
«I think it was neceffary that the Plaintiff or Ibme perfon on his 
behalf ihould have made a demand on him ; or fhould at lead 
have demanded accefs to him. It, does not appear but that if any 
perfon had defired to fee the governor, he might have done fo. 
Inftead of this a notice is put into the hands of thfc turnkey, with- 
out any explanation of its contents ; the governor being at that 
time in the gaol. I agree that the feconcl and fifth fedions of the 
ad muft receive the lame interpretation. The reafonable con- 

ftrudion 
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ftrudton-is, that if the governor be prefent there is then fto deputy 
or under-keeper on whom the fervice can be made ; but if the go- 
vernor be not prefent then the deputy may be ferved ; and if the 
deputy have no deputy, then in the abfence of the deputy fervice 
r.may be made on the turnkey, or may he left at the gaol, for it 
is tfye duty of the governor to leave fome perfon in his place. 
The rule rcfpondcat fuperhr only applies where the fuperior is 
abfent. This being the cafe, according to my apprehenfion of the 
feccnd and fifth fedions of the aft, the fervice of the notice was 
not fufficient. I am therefore of opinion that the adion in this 
cafe, is not maintainable, efpecially as there is reafon to believe that 
this fervice of the notice was only intended as a fnare to entrap the 
^Defendant. 

Rooke J. I fhould be as unwilling as any man to concur in 
any thing injurious to the rights of the fubjed. The habeas 
„ corpus is a very wife and beneficial ftatute: and the Judges have 
.always been difpofed to put fuch a conftrudion upon it as will fa- 
vour the real liberty of the fubjed. But we mult be careful that 
thoje a£ts which have been made for the benefit of the fubjed, are 
not turned into engines of oppreffion : nor inuft we, under the idea 
of promoting general liberty, withhold that degree of favour from 
individuals which is confiftent with the fecurity of the public. It 
appears to me therefore that gaolers are entitled to all the protec- 
tion which the law can afford them confidently with the liberty of 
the fubjed. By the fifth fedion of the a& it is provided, that if 
any officer, his under-officers., under-keepefs, or deputy, fhall ne- 
gled or refufe to make return to a writ of habeas corpus , or bring 
up the body, as direded by the fecond fedion, or upon demand 
made fhall refufe or negled to deliver within fix hours a copy of 
the warrant of commitment, the head gaolers and keepers, and 
fuch other perfons in whofe cuftody the prifoner fhall be detained, 
fhall be liable to a penalty. Now I think the true conftrudion of 
this latter part of the ad is, that if the gaoler he within the gaol and 
acceffible, the demand mull be made on him j but if he be not accef- 
fiblc it may be made on the deputy. At any rate, however, the de- 
mand fhould have been ferved hi fuch a way that the perfon to 
-whom it was delivered fhould underftand its nature, and fome 
pains fhould have* been taken that it fhould come to the hands of 
rthe principal. On this view of the ftatute, and of the circumftances 
.of .this cafe, I. can neither reconcile it to juflice nor to a love of li- 
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berty to hold that the Defendant in this action is liable to the pe- 
nalty# Such a do&rine would J>e founded on no principle but 
that of oppreflion. In this cafe 1 fufpcdl that the notice was de- 
livered for the exprefs purpofe of founding an adtion; and if it be 
poffible that the proviiions of the ftatute fhould be fo perverted, 
it is our duty to take care that fuch a perverfion fhould be pre- 
vented. 

Chambre J. .1 entirely concur with the reft of the Count in 
the confirmation which has been put upon this ftatute, and I have 
little to add to what has already been faid. There is no doubt 
that this adt is to be confidcred as a remedial aft, and indeed the 
moft highly remedial adt which (lands upon the ftatute book. 
But the moft remedial adt may contain penal claufes ; and if the 
argument which has been urged on the part of the Plaintiff were 
found, this adt would be moft oppreffive in its confequences; (ince 
it might fubjedt a perfon to heavy penalties, and perhaps to an in- 
capacity to hold his office, though he might be as innocent as any 
man living. It is true that the difahility to hold the office is not 
incurred upon the fail convidlion : but the firft .convidlion *is one 
ftep towards it, and if a perfon may innocently become liable to 
a firft convidlion, he may in the fame manner become liable tv a 
fecond. This ftatute therefore is highly penal in thefe refpedls. 
At the fame time we mull not fritter away the falutary provifions 
of the adt by too liberal a conftrudtion. The words of the ftatute 
“ officer or officers, fiis or their, under-officer or u»der- officers, 
under- keeper or under-Jteepcrs, or deputy,” are fill deferiptive of 
the per lb ns having the actual cuftody of the prifoner at the time, 
and if there were any doubt upon this point, I think that the con- 
clufion of the ciaufe which fubjedts “ the head gaolers and keepers 
.of filch prifons, ami fuch other perfon in ivhcfc cuflvJy the prifoner 
Juall he detained" [a) to }iie penalties, would operate Hrc-ngly to ex- 
plain that doubt. Whatever the views of the Plaintiff may have 
been in bringing this adtion, (lie has .certainly not proved her cafe 


1801. 

Huntley 


at. 

Luscombe. 


(a) Tt may be obferved, however, that the 
rxprtCi.in 11 other pevfon having prifoners 
M in his cuftody/* is ufrd in the fecond fcc- 
x\on to der.cte the fuperior officer of the 
pr fon, in contradillinftion to his under- 
takers: it fliouU frem therefore that when 
the fifth fedion provides that in cafe of any 
.default either of the fuperior or inferior of- 

Vo L. II. 0 


ficers, u the htad gaolers and keepers, and 
%i fuch other perfons in whole cuftody the 
“ prifoner fhall be detained,” (hall be liable 
to the penalty, it muil be conftrued toim- 
pofe the penalty upon the fuperior cftkerii 
of the prifon only, and noton the perfon in 
whofe aftualxuft&dy the prifJher may be at 
the time. • 
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i8ot. as fatisfadlorily as fhe might have done; fhe has been remifs in 

^ — •~- J not cdliin? the turnkey to fhew at what time the notice came to 

*>■ the hands of the Defendant. Service on a turnkey may be good 
for many purpofes, but we mult look to the nature of the prefent 
demand in order to decide whether it be good or not ip this par- 
ticular cafe. It is the duty of a turnkey to take care of the door ; 
could he therefore have complied with this demand ? If then the de- 
mand never came to the hands of the principal, where is the juf- 
tice and where is the advantage to the public in fubje&ing him 
to the penalty for non-compliance with the demand ? Upon the 
whole, I am pcrfedly fatistied with the conftru&ion which has 
been put upon this ad of Parliament. 

Rule difeharged. 


Bcv* 20 th. 


Scholey v. Daniel. 


A. being In- 
debted to. B. 
in 7c ol. ap- 
plied to C. 
to lend tiim 
that fum, 
who agreed 
fo to do pro- 
vided A . 
would allow 
him to de- 
duct there- 
from ol. due 
from B to 
himfelf upon 
ft- jck -jobbing 
tranfadions. 
Accordingly 
C. advanced 


'T'ms was an adionfor money had and received. 

At the tiial before Lord Alvanlcy Ch. J. at the Guildhall 
Sittings after laft Term, it appeared that the Plaintiff’s foil being 
indebted to him in the fum of 700/. and being prefft-d for pay- 
ment reprefented his fituation to the Defendant, and applied to 
him for the loan of 700/. ; the Defendant anfwercd that he would 
have nothing to do with the Plaintiff, for that the Plaintiff was 
already in his debt upon flock- jobbing tranfadions to the amount 
of 80/. which he had refufed to pay ; but that he, the Defendant, 
would lend the Plaintiff’s fon the money if he would allow him to 
dedud the 80/. which his father owed ; that the Plaintiff’s fon ac- 


620 L and A . 
gave him a 
protni/Lry 
note for 700/. 
A . then paid 
over to £* 
the 620/. who 
gave him a 
eifeharge for 
the whole 
70 ©4 The 
promifFory 
note for 70c/. 
given by A . 
being paid 
when du.% B . 


ceded to this offer, and accordingly received 620/. from the De- 
fendant, and gave the latter his promiffory note for 700/. and 
lodged with him the leafe of a houfe as a* collateral fecurity ; that 
the Plaintiff’s fon repaid his father 620/. and that his father reviv- 
ing that the Defendant fhould not retain the 80/. gave his fon cre- 
dit in account for the 80 L which he had paid to the Defendant, 
and confidered the debt between his fon and himfelf fatisfied j the 
note for 700/. being paid when due and the leafe reftored to the 
Ton, the prefent Plaintiff commenced this aflion to recover the 80/. 


SiagliU tJle Defendant, in order to repay himfelf a debt founded on 

C. to recover 1 

tol. as money bad and received by C. to his ofe. Held could not maintain the ailion* but that 
it muit be brought by A % if by *ny one. 


4 


an 
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aa illegal confideration, had deduded from the 700/. advanced to 
his fon. A verdid was taken for the Plaintiff, referring liberty to 
the Defendant to move the Court that this verdid (hould be fet 
alide and a nonfuit entered. 



Accordingly a rule ttifi having been obtained for that purpofc, 

Be/I Serjt. now (hewed caufe, and contended that it appeared 
clearly from the evidence that the Defendant had obtained money 
without confideration which he had no right to retain, but that the 
only queftion was, who ought to have brought the adion ? that 
the Plaintiff’s fon having received ci edit in account for the amount 

of the fum retained, had no caufe to complain, and that he there- 

% 

lore could not be entitled to any adion againOt the Defendant ; 
hut that the father, who was the only lofer by the tranfadion, had 
clearly a right to maintain this adion, the objed of which was to 
recover that fum of money from the Defendant which he unjuftly 
retained, and which the Plaintiff ought to receive. 

Shepherd and Baylcy Serjts. infilled that as the money which 
had been received by the Defendant was neither paid by tha Plain- 
tiff nor with his money, he could not be entitled to maintain this 
adion ; and that any tranfadion between the Plaintiff and his fon 
to which the Defendant was no party could not vary the cafe. '* 

Lord Alvanley Ch. J. This is not money had and received 
to the ufe of the father. The fon has thought fit to pay a fum of 
money to the Defendant, but there was no tranfadion between the 
Defendant and the father. There* was no undertaking either ex- 
prels or implied on the part of the Defendant to repay this money 
to the Plaintiff; and the Plaintiff’s fon, if any one, ought to have 
brought the adion. 

Heath J. I think there ca;i be no doubt on the queftion. It 
was the policy of the common law to forbid the transfer of rights 
of adion. If this were* not forbidden men would often pay the 
debts of others and bring adions upon them to the great increafe 
of litigation. 

Rooke and Chambre Js. were of the fame opinion. 

Rule abfolute. 
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Nev. *oth. Roe ex dim. Pellatt and Others v . Ferrars, Clerk, 


y* S, demifrd 
lands to the 
re&or of D . 
for 40 years 
at a certain 
rent; in the 
leafe the rec- 
tor, after co- 
venanting for 
payment of 
the rent, fur- 
ther granted 

toy. S the 
tithe of oats 
of the parifh 
cf D. ; the 
leafe alfo 
contained a 
proviio for 
re-entry in 
cafe the r**nt 
/hould he in 
3 r rear, or g, 
$. his heirs, 
tsc- JhouJd 
be dftlurbed 
by the reftor 
or h’s affigns 
in the receipt 
of the tithe, 
and conclud- 
ed with a 
covenant on 
the part of 
y. S. that the 
lector (hculd 
-quietly er j ^y 
toe lands un- 
der the cove- 


npHis eje&ment was tried before Heath J. at the Lent Surrey Af- 
* fizes, and a verdid found for the Plaintiff as to certain lands 
called The Sharps , fituate in the parifh of Beddh/gton , fubjed to 
the opinion of the Court, whether the Plaintiffs’ right of recovery 
in this adion was not barred by the ftatute of limitations. 

The leflors of the Plaintiff, who were lords of the manor of Bed- 
dington, fought to recover thefe lands as parcel of the marior, and 
the Defendant, who was redor of the parilh of Bedding! on , difputed 
their title claiming them as parcel cf the redorial glebe. The lords 
of the manor of Beddington had the right of prefentation to the rec- 
tory ; and were alfo entitled to a portion of the tithes. At various 
times there had been a mutual interchange of lands and tithes be- 
tween the lords of the manor and the redors, which had given 
rile to much confufion concerning tiieir refpedive rights. To 
prove polfeflion in the leffors of the Plaintiff a deed was produced, 
clfted on the iSth of November 1703, by which the then lords or 
.the manor demifed to one Richard Redd all, parfon of Balding !'.)? /, 
the lands in queflion (among others) for 40 years, “ yielding and 
paying therefore yearly during the laid term, the linn ol forty- three 
findings and fourpence, and alio paving and delivering yearly during 
tfiefaid term at'thd barn-door, in the yariRof the maniion houle, all 
the -tithe ftraw both of wheat and rye coming and growing within 


mms, grants, the parifli of Beddington, and alio y quarters of wheat, 4 quartet- 

and ag.ee- 


nun is con- 
tained in ihe 
1 0.1 ft*. After 
ti e expira- 
t»on of the 
Isafe the rcc 
tors Conti- 


the laid Richard Rcddall, for himfe 
venant, promile, and grant to and v 


.‘deed then went 

on, “ and 

is executors, isv 

. doth co- 

the 

r * i [>• r*w* 

laid bir j. j 

j* ^ t 

* O' L • ^ t 4 l C 

t he 

the laid Paa 

bard Red- 

or 

caufe to lie 

paid from 


the land, but . . . 

withheld the time to time, and at all times during the continuance ol this pre- 
thar.aoyoTs', tent demife unto the faid Sir j. J. ife- their heirs, idc. the laid 
y e i'. C »t the 7 ear ^y Tcnt forty-three fhillings and fourpence at the faid man- 
unit time fion-houfe, but alfo fhall and will deliver the faid tithe ftraw, to- 

continuing * 1 

to take the • 

tithe of oats, and feme cpnfufion exifting as to the refpeftive rights of the rcflor and the heirs of J. 
S. the latteT being portionifts cf ih^titbes of the p&nlh. Held that the pcffcifion of the land by ilie 
reilor was not adverfc, to as to let in the operation of the flaiute of Immatiot s. 

If a Defendant give in evidence an anfwer ;n Chancery of the Plaintiff, it will not entitle the Plain- 
tiff to avail hianfclf of any matter:, contained in iuch aniwer which are only Hated as hear fay. Semi, 
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gether with the faid wheat, rye, and barley, in fuch manner and i8of. 
form as the fame fhall grow dye and payable by virtue* of thefe Rot r>: dim. 
prefents; and further the faid Richard Red Jail doth grant unto 
the faid Sir J. jf. &c. their heirs, taV. that they lliall have and en- 
joy all the tithe oats hereafter to be art! mg or growing within the 
laid parilh of Bcddington , to be yearly taken by the faid Sir J. J. 

SsV. their heirs, c sV. during the faid term (except the tithes cf the 
glebe lands and .portionary hereby demifed, while it is in the faid 
parfen’s own occupation) ; provided always that if the faid yearly 
rent of forty-three flu ! lings and fcurpence, or any part thereof, 
fhall be behind and unpaid by the fpace of one-and-twenty day.?, 
next after any of the feaft days on which the fame ought to be 
paid as aforefaid, being lawfully demanded, or if the faid corn or 
lira w' above-mentioned be not well and truly delivered in manner 
and form aforefaid, within 14 days next after requefi thereof made 
as aforefaid, or if the faid Sir j. j. their heirs, idc. fhall be mo- 
lefted or troubled by the faid Richard Reddall or his afiigns, in tak- 
ing or enjoying the faid tithe-oats by thefe prefents mentioned to 
be '’■ranted as aforefaid, that then and from thenceforth it fiiall and * 
jnav be lawful for the faid Sir J. J. tsV. their heirs, idc. into the faid 

demifed nremifes, with all and lingular their appurtenances to re- 

* •• 

enter, and the fame to have again as in their former eftate.” At the 
conclufion of the deed there was a covenant by the lords of the ma- 
nor, that “ the faid Richard Reddall and his afligns fhall quietly and 
peaceably enjoy the laid demifed, premifes, paying the yearly rent, 

and under the covenant^, grants, and agreements before in thefe pre- 

*» 

fents contained, without any lawful let or interruption of them the 
faid Sir J. J . Slfc. their heirs, CSV. during the laid term.” To rebut 
this evidence, and ibew an adverfe pofleflion, the Defendant read an 
anfwcr to a bill in equity of a late date, filed by himfelf again ft the 
Ichors of the Plaintiff, .for an account cf the tithe of oats which he 
then claimed, in which, though they did not mention the deed of 
1 -rot, vet thev referred to a limilar leafe of a much older date, and 
fluted that fuch leak's had from time to time been granted to the 
rectors by the lords of the manor, and that about 1753, upon fome 
difputc between Sir /V. H. Car civ the then lord of the manor and the 
Reverend John Pryce , then incumbent of the living of Beddington i 
the latter taking advantage of the lormer being a man of an indolent 
temper and inattentive to bufinefs, •withheld the rents reffirved on the 
lands in queftion, but permitted him to continue to take the tithe 
Vol. 11. 7 A of 
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1801. of oats. Upon the above part of the anfwer being read in ev'i- 
Roe ex dim. dence by the Defendant, the counfel for the Plaintiff alfo read the 
*nd L Othm f°N° w i n g fentence from the latne anfwer : “ That the leffors of the 
v. a Plaintiff had heard as truth that the faid J 'ohtt Prycc did pav or dc- 
“ liver to the faid Sir N. II. Carcw , divers quantities of corn and 
“ ftraw, and that the faid Sir N. II Carew did receive the tithe of 
“ oats within the faid parifh which corn and ftraw he infiftcd 
were delivered by way of render, and the tithe of oats received in 
confederation of the demife, and on the footing of the feveral agree- 
ments contained in the feveral leafes. No rent appeared to have 
been paid by the rectors of Be J ding ton to the lords of the manor 
fince the year 1753; but the latter continued to take the tithe of 
oats until a decree made in favour of the rector in confequencc 
of the above-mentioned bill in equity. The prefent Defendant 
was inftituted to the living of Bedding ton fn the year 178a, and 
it was not till after that period that the leale of 1703, which had 
been loft, was di (covered. 

A rule nifi for letting afide the verdict having been obtained in 
, Eq/ler Term laft, the cafe was argued by Brjl Scrjt. for the 
Plaintiffs, and Shepherd and Baylcy Serjts. for ‘the Defendant, and 
the Court took time to conlidcr of their opinion, during which 
tirufe Lord Aivanlcy fuccecding to the ftuation of Chief Juftice, 
it was again argued on a former day in this Term by the fame 
counfel. 

Arguments for the Plaintiffs. It is perfectly clear that the fta- 
tute of limitations cannot operate unlels an adverfe poifeflion in the 
Defendant be fatisfadorily eftabliihed. Now in the prefent cafe 
the pofleftion of the feveral incumbents of the living of Ikddington 
muft be deemed the pofleftion of the lords pf the manor of Beddin- 
ton until a very ftrong cafe can be made out to prove that the te- 
nancy under which the former originally came into poftlftiou of 
the premifes had completely determined. But litre though the 
rents referved in the leafs of 1703 have not been paid for above 
20 years to the lords of the manor, dill as the latter have been 
permitted to take the tithe of oats up to a very recent period, the 
pofleftion of the incumbent is a mere pofleftion by confent of the 
lords ; for as long as any part of the rent referved continues to be 
paid, the pofleftion is not adverfe.* It is to be obferved that the 
grant ct the tithe of oats to the lords of the manor is not contain- 
ed in a diftind deed”, but is part of that very Icafe under which the 

c 

lands 
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lands in difpute were demifed to the incumbents of the living, and 
forms one of the exprefs terms of the deed. It is true that it is 
not part of th t reddendum \ but being inferted in the fame deed, it 
muft be taken to be part of the confideration of the demife. That 
it was part of the confideration is manifcft from the claule of re- 
entry which is limited to take effeCt not only in cafe of the rent 
being behind or unpaid, but in cafe the lords of the manor fhould 
be molefted or troubled in taking the tithe of oats. And this, is 
ftrongly confirmed by the covenants on the part of the lords of the 
manor with which the deed concludes, that the leffee fhall quietly 
enjoy the premifes, “ paying the yearly rent, and under the cove- 
nants, grants, and agreements before in thefe prefents contained.” 
Poffibly in the year 1753 the Carcw family finding the rent re- 
ferved too large, agreed with the then reCtor to allow him to retain 
the lands in queftion for the fingle conhderation of the tithe of 
oats, remitting all the other renders. 

Arguments for the Defendant. Ilad the incumbents of the liv- 
ing of Beddington been holding up to the prefent period under an 
cxifting lcale, their refufal to pay rent would not have created an 
adverfe polfefiion. But here the leafe under which the tenancy 
commenced, expired in 1743, fince which time they have claimed 
to hold propria jure . The refufal to pay the rent was a difclaimcV 
of the title of the lords of the manor, and if the latter really had title 
they might then have brought their ejectment, to fupport which 
no notice to quit would have been necelfary. It is true that the 
lords of the manor have been permitted to take the, titfie of oats : 
but that permiflion only continued becaufe the incumbents did not 
know under what title the lords of the manor claimed the tithe ; 
and at any rate was a permiflion by the incumbents in their cha- 
racter of parfons and not in their character of tenants. It would 
have been a very different cafe had it been in evidence that the 
incumbents knew that they had the common law right to the tithe 
of oats ; and that the lords of the manor could not claim it except 
as a render for the lands in queflion. The mere taking of the tithe 
is not fufficient to defeat the adverfe pofielTion, unlefs it has been 
taken co intuitu as rent. Indeed it appears that the incumbents 
refufed to permit the lords* of the manor to take that which was 
cxprefsly referved as the rent j if is therefore to be prefumed that 
they were fuffered by the incumbents to take the tithe of oats un- 
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der the apprehenfion that they were entitled to them in fofue other 
right (han that which grew out <?f the leafc, and probably the con- 
fufion arofe from the circumftance of their being portionifts of the 
tithe together with the redoj*. Befides, the grant of the tithe of 
oats is perfedly diftind from the refervation of the rent ; and al- 
though it is provided that the lords of the manor fhall have a right 
to enter upon the land in cafe of their being difturbed in taking 
the. tithe, yet it does not follow that the tenure of the land depends 
on the incumbents fuffering the lords of the manor to take the 
tithe. It does not lie on the Defendant to make out a ftrong cafe 
of adverfe poffeffion, but on the Plaintiff to eftabliih his own title 
clearly and fatisfadorily. • 

Lord Alvanley Ch. J. If the rules of law will .permit me to 
do otherwife, I fhall be very forry to give any countenance to 
the defence which has been reforted to hi the prefent cafe. And 
the more fo, bccaufe the two parties in aicertaining their refpedive 
rights meet upon very unequal terms ; the one as the, reprefenta- 
tive of the church, being barred by no lapfc of time in the claim 
of any dormant rights, whereas the other has to encounter the 
difficulties oppofed to him by the ftatutc of limitations. It is not 
(Jifputed that the premifes in queftion were demifed to the rec- 
tors of Beddington by the predeceffors of the prefent leflbrs of 
the Plaintiffs, referving to themfelves certain rents, and alfo 
the tithe of oats within the parifh. Since the year 1753 the 
re&ors haye ceafed to pay tjie rents referved in the leafc, but 
the Carcw family have continued to receive the tithe. Poffibly 
therefore at the time at which the rents were withheld, it was 
agreed between the then rector and the reprefentative of the 
Carcw family, that if the latter were permitted to receive the ti'he 
as before, the former ffiould be ’permitted to retain the land de- 
mifed. Confidering therefore that this is a queftion to be fubrait- 
ted to a jury, and underflanding from the learned Judge who tried 
the caufe that whatever was contefted at the trial was fuhmiticd 
by him to the jury, l am of opinion that the prefent verdict ought 
not to be difturbed. 

Heath J. The dodrine of remitter furnilhcs a ftrong ana- 
logy in favour of the prefent leffors of the Plaintiffs ; for the 
is that a man .who is in by a putfne eftate fhall be remitted with- 
Qut any ad of hi$ own, but by mere operation of law h> hi 
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eigne eftate (a). Now that rule Teems to me very applicable to the 
prefent cafe, for it is clear that the Carew family continued .to re- 
ceive the tithe of oats, and therefore fhould, as it appears to me, 
be held to have received them in that right which they acquired 
under the demife by which they granted the premifes in queftion. 
Befides it*is to be recoile£tcd that this queftion arifes upon the fta- 
tute of limitations, which always receives a ftrift conftru&ion from 
the Courts. 

• i 

Rooke J. It is clear that the Carew family and the re&ors of 
Beddington agreed to create the relation of landlord and tenant be- 
tween themfelves by the leafe of 1703, and up to the prefent time 
the one Jias continued to receive the tithe and the other to hold 
the land. The prefent re£tor attempts to avail himfeif of a rule 
of law highly favourable to the church, by which he may without 
any limitation of time reclaim the tithe granted as a confideration 
for the enjoyment of the land in queftion by his predecefl'ur, and 
yet prevent the Carew family from reclaiming their land by fet- 
ting up the ftatute of limitations in bar of their demand. This is 

fo unjuft that I fhall be glad to find out any ground upon jwhxch 

* 0 

wc may be enabled to defeat his attempt. Now it does appear to 
me that the former re&ors of the parifh may be prefumed to have 
intended to do juftice, and therefore to have permitted the Care\xj 
family to receive the tithe of oats by way of compenfation for the 
land which they continued to hold. If fo, the prefent re£tor not 
having fucceeded to the living till 17S2, the pofl'eflion of the pre- 
mifes in queftion was not; adverfe up to that period, and fince that 
period 20 years have' not elapfed. Upon the whole therefore I 
think there ought not to be a new trial. 

Ciiambre J. Upon this queftion I have entertained confider- 
able doubts j nor indeed is my mind altogether free from doubts 
at* the prefent moment. Thole doubts do not refpedt the juftice 
of the cafe, for that is moft clearly with the lcfTors of the Plaintiff! 
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(tf) With refpeft to this- analogy however Defendant holding over the lands in quef- 
it is to be obferved, that remirrr r ever tion after the expiration pf the leafe. It 
operates to devdl a tortious Toehold, in or- lu-'iher be obferved, that as the Can** 

der to revel! a rightful term for yuars ; the family never had been out of pofieflion of 
latter title being of no erttem in the law. the tithe from the time when the leafe was 
2 Roll. Ahr. tit . Remit tr < 7 r. f > 4:0. I. 55. granted to the time when the Defendant was 
Com . Dig . tit . Remitter , c. 7. 3 ut rhe right* intituled to the reflory, if any right to the 
to the tithe claimed by ihe Carrie family tithe under the implied ejfumpjit remained 
23 portionills was a frevhoi.!, whereas the in them at thw letter period, ^he right and 
right derived under the leafe was but a right the pofleflion never having been feparated, 
to take from yea 1 * to year, arifiogout of the the eftate was complete without the opera- 
implied ajfumpfii which retailed from the | tion of remitter. 
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l am not indeed altogether without fufpicion that the contract en- 
tered into between the rcflors of Beddington and the Carew family 
originated in fimony ; the latter referving to themfelves much 
more than they were entitled to under the name of a compenfa- 
tion for the manor houfc and lands. But however that may be,' 
it will not affe£t the prefent queftion. If this cafe Were to be 
again fubmitted to a jury, I think they might fairly conclude that 
in 1753 the then rector oi Beddington quarrelled with the terms 
of liis leafe, and though he refused to continue the ftipulated ren- 
ders to the Careiv family, yet permitted them to receive the tithe 
of oats. Pofliblv at the trial the question was not put to the jury 
quite fo fully as it might have been, but referved rather too much 
as a dry point of law. Indeed could I be convinced that the ju>y 
had confidered and decided the precife queltion, my doubts would 
be removed. Certainly in the litigation of their refpe&ivc rights, 
the/e parties contend on very unequal terms ; the redlor availing 
himfelf of a maxim of law in favour of the church to which the 
Gurov family as laymen cannot refort. The point however which 
in this cafe lias mod embarraffed my mind, is the degree of pofi- 
tive proof drawn 'from the anfwer in Chancery of the leflors of the 
plaintiff in their own favour. It is true that it was introduced in- 
tq/the caufe by the Defendant, on whofe behalf feme parts of the 
anfwer were read. But in thofe parts on which the leifers rf ;,;e 
plaintiff relied, they lpcak only to what they “ have heard as 
truth.” I think that was not admiffible evidence, for it appears to 
inc that wheVc one party reads a part of the anfwer of the other 
party in evidence, he makes the whole ad ini' inf only fo far as to 
wave any objection to the competency of the tdUmony of the 
party making the anfwer, and that he does not thcrchy admit as 
evidence all the facts which may happen to have been fnited by 
way of hearfay only in the courfe of the anfwer to a hill filed for 
a difeovery {a). This point docs not indeed appear to have been 


(a) But all the cafes agree thst where 
part of an anfwer is read agatnfl a party lie 
may infift on having the whole read. Lynch 
v. CUrkti 3 Salk* 154. per Holt Ch. J, or at 
leaft on reading the remainder himfelf. The 
Earl of Bath v. B&therfea , 5 Mod, 9. Cilht 
LawofEv* 51 Ed . 3. unlefs the part reao 
be merely to fhew the incompetency of a 
witnefs as interefted in the event of the 
caufe. Spar in' v. Drax , Mitt* 27 Car . 2. 
Hull* N. •£* 238 , 2d ed« An anfwer indeed 
Jseing created as the admilTion of the party 
II 


again II whom it U rend, it doc* A-rm re* for- 
able that toe whole admiilion Hi 0 old be read 
to the Jury for the purpofe of (hewing un- 
der what imprrfiions that atimiflien was 
made, though feme parti of it be only Hated 
upon bfurjay and Ithef l&K whether the 
gartv apjonll whom the anfwer is read be 
entitled to have fucb parts of it as are not 
expreMy (worn to left to the jury as evi- 
dence (however flight) of any fa£t, does no; 
appear to have been hitherto decided. 
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contefted at the trial. Had it been contefted I fliould have thought • t8oi. 
the Court bound to fetid the <yife down to a new trial. ’Upon the r oe . ex 
whole however, I am difpofed to concur with my Lord and my 4 ^ E t j L o*hm 
•brother^, that there ought not to Jbe a new trial in this cafe. „ ra - 

Rule difcharged. 


M‘Connell v . Hector. 


AW. 23 d* 


J^akshali. Serjt. fhcwed caufe againft a rule for pleading fe- 
deral mattc'i's to a declaration in trefpafs for taking goods ; 
the picas flverc, ift, not guilty; and, 2diy and ^dly, two fpecial 
'juftilications under t’.v’o of the a&$ of Parliament refpe&iiig bank- 
rupts; he Hated that this was an a£lion dire&cd by the Lord Chan- 
cellor to try a queftion of bankruptcy, and that therefore the plea 
of not guilty, putting in ifTuc the taking of the property, would 
only hamper the plaintiff at the trial, and prevent the parties from 
litigating the real fubject of the iffiie. 

BeJI Serjt in fupport of the rule infilled, that as the pleas were 
not inconfiftent, the Court would not interpofe. *• 

Lord Alvanlf.y Ch. J. feemed to think that the Court ought 
to reflrain the Defendant from pleading a plea which would tend 
to embarrafs the trial of the only queftion which the Lord Chan- 
cellor wiflied to have tried. 

9 * 

But the reft of ihc Court were of opinion that as the pleas were 
not inconftficnt, the Defendant ought to be permitted to plead 
them, and the Plaintiff ought to apply to the Lord Chancellor to 
prevent the Defendant from taking advantage at the trial of any 
tfcing which went to fhut out the real point at ifiue. 

Rule abfolute (*r). 


In an a&icn 
of trefpafs 
direthd by 
th* Lord 
Chancellor 
to try a 
queftion of 
bankruptcy, 
the Court of 
C. B. will 
not relirain 
the Defend- 
ant from 
f leading the 
general iflue 
together with 
fpecial juftj- 
fixations. 


(/a) Vide Shaw v. Ei'tritt , arte. vol. I, 1 Leckmere v. Riee, ante, p, 12. and 
p. 222. Angerjlcin v. Vaughan , ibid, in nctit* I Toting, ante , p^7 2. 
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Pennett v . Francis. 


Where tr. fl- 
uey is paid 
.into Court 
generally up- 
on a declara- 
tion in con- 
tract, ic is an 
ad million of 
the evidence 
of a contract 
in every 
tran faction 
which is ca- 
pable of be- 
ing converted 
into a con- 


^ ssumpsit for goods fold and delivered, money lent and ad- 
vanced, money paid, money had and received, and on an ac- 
count ftated. The Defendant pleaded generally to the declaration, 
1 ft, nbn affumpfit as to all except 4 1. 3J., upon which plea ifTue was 
joined ; idly, a tender of the laid 4/. 3/., and paid this fum into 
Court generally. The Plaintiff admitted the tender and took the 
money out of Court. 

The caufe was tried before Chambrc J. at the Guildhall Sittings 
after laft Eqfter Term, when it appeared that the aiStion was 


tr?£l by the 
aflent of the 
parties. 
Therefore 
where a De- 
fendant who 
had poffefTed 
himfelf of 
goods be- 
longing to 
the Plaintiff, 
and had fold 


brought to recover the value of four out of fix hides belonging to 
the Plaintiff, which had come to the hands of the Defendant. 
Two out of the fix hides had been returned by the Defendant; 
one had been fold by him for 1 /. 12 s. but the money had not 
been paid over to the Plaintiff ; and the three others remained in 
the Defendant’s poffellion. The Plaintiff conceiving himfelf en- 
titled to the value of all the hides, fent in a bill of parcels to the 


part and kept 
the refid ue in 
fpecie, paid 
money into 
Court gener- 
ally upon a 
declaration 
containing a 
count for 
good si fold 
and deliver- 
ed, it wa* 
held that be 
had thereby 
admitted the 
tranfa&ion to 
have been 
converted in- 
to a con trad, 
and tha: the 
Plaintiff was 
entitled to 
recover the 
value of all 
the goods 
under the 
count for 
goods fold 
and deliver- 


Defendant, in which he charged for the four which had not been 
reftored to him as follows: “ One hide at 2/. 10 s . ; two ditto 3/.; 
“ one ditto 1 /. I2.r., total 7/. 2 j.” The Defendant did not dis- 
pute the Plaintiff’s right to the value of one hide which had been 
fold, but claimed the other three as his own. The Jury being 
fatisfied that all the fix hides belonged to the Plaintiff, gave him a 
verdidl for 2/. J<js., which, together with the 4/. 3-f. paid into 
Court, made up the value of the four hides for which the Plaintiff 
had not received any thing. The learned Judge in making his 
report obferved, that the 4/. $s. tendered and paid into Court was 
more than the value of the fingle hide which had been fold by the 
Defendant, and for which the money had not been paid over, and 
that indeed it did not precifely appear to what it was intended to 
be applied. Leave was given to the Defendant to move to enter 
a nonfuit, if the Court ihould be of opinion that the Plaintiff could 
not recover in this adlion. Accordingly a rule tuft for this pur- 
pole having been obtained on a former day, 

Bejl Serjt. now fhewed caufe. In a cafe of this kind, though 


a tort may have beenTommitted by the Defendant, yet the Plain- 
;tiff is at liberty to wave the tort and bring his adlion as upon a 


4 


contrail. 
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•contract. The value of the goods being proved, and the receipt 
of them by the Defendant, it cannot he permitted to the hitter to 
fay that he obtained them wrongfully in order to avoid the con- 
trad by virtue of which the Plaintiff alleges him to have received 
them. In fupport of this propofition may be cited Fell bam v. 
Terry, cit. Coup. 415, 416. 4.19. and 1 Term Rep. 387. where 
goods having been taken and fold under an execution upon a con- 
viction which wa,s afterwards quaihed, the Plaintiff was allowed 
to maintain an adion for money had and received, though a tref- 
pafs had been committed. So Lord Mansjicld in Humbly v. Troll, 
Coup. 375. when fpeaking of the adions which are maintainable 
againft an executor, teems to hold the fame dodrine ; he fays, “ in 
mod if not. in all the cafes where trover lies againft the teftator 
another adion may be. brought againft the executor which would 
anfvvcr the fame purpofe.” Indeed he obferves, that an adion on 
the cuftorn of the realm againft a common carrier is for a tort and 
fuppofed crime, yet ajfumpjit, which is another adion for the fame 
caule, will lie ; and that if a man take a horfe from another and 
•bring him hack again, though trefpafs will lie againft him/yet an 
adion for the ute and hire of the horfe will lie againft his executor. 
Though Mr. juftice Bulla-, , in Birch v. Wright , 1 Term Rep. 386. 
deemed to doubt the authority of a cafe there cited as decided at the 
Launccjion Aflizcs, when Mr. Juftice Gould was at the Bar, in which 
it was held that ufe and occupation might be maintained for the va- 
lue of premifes held after the time of the demile laid in an ejedment 
tried at the fame Affizcs,*yet he expreftiy recognizfcd the authority 
of Fell bam v. Terry as deciding that the tort might be waved and 
an adion maintained for the money due. It is true that in Liu - 
don v. Hooper, Coup. 414. where the Plaintiff had paid money 
for the releafe of his cattle which had been wrongfully diftrained, 
the Court held that he co.uld not maintain an adion for money had 
and received, but that trefpafs or replevin was the proper remedy. 
Put the ground of that decilion was, that the Defendant would be 
laid under great difficulty by the form of adion adopted by the 
Plaintiff, lince he could not be prepared to make his defence 11 n- 
lefs the Plaintiff’s right was Hated upon record, which it would be 
in trefpafs or replevin. But the. fame objedion does not apply to 
the prefent cafe, where the Defendant learns nothtng more of the 
Plaintiff’s right from the pleadings in trovefr than he does from 
the pleadings in ajfumpjit. And indeed the Defendant in the latter 
Vol. II. 7 C form 
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1801. form of adion is entitled to an advantage, viz. that of a fet-off, of 
Bennett which • he . could not avail himfelf in the former. At any rate, 
FraTcis. ^ owever J the payment of money into Court amounts to an admit- 
fion on the part of the Defendant that the tranfadion between the 
parties, though originally a tort, had been converted into a con- 
trad : it is therefore no longer competent to the Defendant to ob- 
jed to the form of the adion. It was contended at the trial that 
the, money paid into Court could only apply to the money adual- 
3 y received by the Defendant : but in anfwer to this it may be o!>- 
ferved, that the Defendant has paid into Court 4/. 3/., whereas if 
he had intended to confine his payment to the tranfadion refped- 
ing the money received, he would only have paid in the e*xad turn 
received, viz. il. 12s., and would have fpecifically applied the 
payment to the count for money had and -received. In Burrongb 
v. Skinner , 5 Burr. 2639. which was an adion brought by a pur- 
chafer to recover back the depofit from an audioneer in confe- 
quence of an objedion to the title, the queftion was, whether the 
audioneer was liable, and the Court held that having paid money 
1 into Court he had acknowledged himfelf liable to the adion. So 
in Watkins v. Towers , 2 Term Rep. 275. it was held, that giving 
evidence of a rule of K. B. for payment of money into Court was 
a fufficient compliance with an undertaking, to give evidence of 
fome matters in ilTue ariling in MidMcfcx ; bccaufe it admitted the 
caufe of adion and fuperfeded the ncceflity of all that proof which 
the Defendant muft otherwife have given. Lord Kenyon likewiie, 
in Baillic v. Cazalet, 4 Term Rep. 579. fays, “ where a Defendant 
pays money into Court on fome of the counts only, it is faying in 
-other terms, that he admits the Plaintiff lias a caufe of adion 
againfl him to a certain extent, but that he means to defend him- 
felf againfl the charges contained in the other counts;” from which 
it may be inferred that if the money had been paid in generally, 
his Lordfhip would have conlidcred it as an admiUion of a caule 
of adion on all the counts. Indeed in Gutleridge v. Smith , 2 //. 
BL 374. it was exprefsly decided that payment of money into 
Court generally in an adion on a bill of exchange difpenfed with 
the neceffity of proving the handwriting of the drawer. It is true 
that payment of money into Court does not admit an illegal de- 
mand beyond the fum adually paid in, Cox v. Tarry, 1 Term Rep . 
464. ; arfd that if paVt of the Plaintiff’s demand be legal and part 
illegal, the Court will not allow the money paid in to be applied 

4 to 
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to the illegal part. Ribbons v. Crickett, ante, vol. l . p. 264. But 1801. 
thefe two latter cafes will not ?<ffed this cafe, where the bbjedion Bennett 
is not to the legality of the demand, but merely to the form of the Fra ^‘ C is. 
adion. 

Vaughan Serjt. conlrh, was defired by the Court to confine him- 
felf to the laft point. — Payment of money into Court admits a 
caufc of adion to the extent of the money paid in, and no further. 

This pofition is* exprefsly eftabliflied by the cafe of Cox v. Parry: 
and in Gutteridge v. Smith, Eyre Ch. ]. fays, that on the authori- 
ties there is nothing to (hew that the caufc is not in all material 
refpeds in the fame fituation after payment of money into Court 
as before. With refped to the cafe of Urn-rough v. Skinner, the 
only qucftlon which there arofe was this, Whether the Defendant 
or fome other pcrfon*were liable on the Plaintiff’s demand ? and 
the Court thought that the Defendant, by paying fomething into 
Court, had acknowledged himfelf to be the perfon liable : but no 
objedion to the nature of the demand was railed : and the cafe of 
Watkins v. Towers only goes the length of (hewing that payment 
of money into Court is an admiffion that fomefhing is due on the 
contrad dated in the declaration, but does not decide that it 
amounts to any admiffion of the contrad beyond the fum paid. 

If the dodrinc contended for on the other fide were to be admit- 
ted, this abfurd confequcncc would follow, that in an adion upon 
contrad where money has been paid into Court generally, the 
Plaintiff would be at liberty to give in evidence cvfcry fpecies of 
injury upon which he might he entitled to receive a compenfation 
from the Defendant, though it ffiould confift of a trefpafs or even 
an affault, and the Defendant would be precluded from objeding 
by his fuppofed admiffion that the caufc of adion was not a tort 
but a contrad. With refped to the amount of the fum paid into 
Court in the prefeut Cafe, there can be no reafon for fuppofing 
that it was not intended to be applied to the money adually re- 
ceived by the Defendant, fmcc it is always ufual for Defendants 
on fimilar occafions to pay in rather more than is really due. 

Cur. adv. vult. 

On this day the opinion of the Court ". as delivered by 

Lord Alvanley Ch. J. who after dating the cafe, proceeded 
as follows : At the trial it was contended for the’ Plaintiff, that he 
was at liberty to give in evidence, in order fo increafc the damages 
beyond 4/. 3*. not only the value of the (kin which had been fold, 

and 
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aad for which the money had been received by the Defendant, 
but alfc^ as on a contract for goods fold and delivered, the value ot 
the.fkins which ftill remained in the Defendant’s pofleflion. On 
the other hand, the Defendant infilled that he was not at liberty to 
give in evidence the value of thefe laft (kins on a count for goods 
fold and delivered, fince nothing had paficd between the parties 
reducing the tranfa<5tion into a contrail of that fort 5 and that as 
to thole . {kins the Plaintiff could only proceed in trover. The 
learned Judge however admitted the evidence, referving the point 
.for the confideration of this Court ; and the only queftion now is, 
Whether, as the cafe flood at the time of the trial, the Judge did 
right in admitting the evidence upon this count for goods foid and 
delivered ? When the cafe came on before this Court, a wide field 
of argument was entered into on this queftion, namely, wnethei 
in all cafes where a party has converted goods of another to his 
own ufe, it is competent to the Plaintiff to change the tranfadlion 
into a contract for goods fold and delivered ? we thought it right 
to flop the counfel for the Defendant, being of opinion that the 
cafe would not turn on that point.: and 1 dp not now intend to 
give any pofitive opinion -upon -it. But thus far I will fay, that it 
does appear to. me monftrousto carry the caffes to any fuch extent 
as'that which has been contended for, and that they do not warrant 
the conclufion which has been drawn from them. The cafes cited 
■were Humbly v. Trott, Undon v. Hooper % and Fcltham v. Terry. 
Lord Mansfield. , in the cafe of JLrdly v. T> ■>//, confines the doc- 
trine to the cafe. of money had and received; and I do not find 
that the judges in any of the cafes have gone fo far as to hold that 
a tort may, at the option of the Plaintiff only, be converted into a 
contraa. In the cafe of money had and received, where nothing 
more than the money adually received can be recovered, no injury 
can arife to the Defendant : and indeed he derives fome advantage, 
fince he becomes entitled to avail himself of a fet-off. But where 
any inconvenience may arile to tnc Defendant, the Court will not 
allow the principle to be extended, even in the cafe of money had 
and received ; and therefore in the cale o- Lindon v. Hooper , where 
the Plaintiff had paid money for the releafe of his cattle, which 
had been diflrained by the Defendant for damage feafance, The 
Court refufed to allow the former tb maintain an a&ion for money 
had and received. All.that is to be colle&ed from the cafes is this, 
that if the ’goods be converted into money, the Court will allow 

the 
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the Plaintiff to wave the tort and bring an adion, in which he can 
recover nothing m6re than the film adually received. But if it 
were competent to the Plaintiff in a cafe like this to wave the tort, 
and convert the tranfadion into a contract, it might involve the 
Defendant in great difficulties. Goods are demanded of a perfon 
who claims them as his cwn, and infills on keeping them. Now 
if the party demanding the goods be at -liberty to convert this # into 
a contract for goods fold and delivered, the confequence would be, 
that on proving his property in the goods the other party would 
be obliged to pay the value of them, though poffibly to his utter 
ruin: whereas if the former had declared in trover, nominal da- 
mages only would prpbably be given, and the goods would be re- 
flored (a). For thefc reafons, it is my private opinion, and I be- 
lieve that the reft of the Court agree with me on this head, that 
the general propofition contended for on the part of the Plaintiff 
cannot be fupported. But although it be true that the Plaintiff 
cannot at his option alone convert this tranfadion into a contrad 
for goods fold and delivered, yet it was hardly contended but that 
by confent of both parties it might be converted into l’uch a con- 
trad. If goods be demanded by the Plaintiff, upon which the De- 
fendant refufes to give them up, but lays that if the Plaintiff* will 
prove his property in them, he the Defendant will pay for them, 
that will turn the tort into a contrad. And the queftion there- 
fore is, Whether payment of money into Court on a declaration 
in contrad, docs not amount to a confent upon *the part of the 
Defendant that the tranfadion fliall be treated as a contrad ? and 
we arc of opinion that it docs. With refped to the effed of pay- 
ing money into Court, feveral modern cafes have been cited. In 
Cox v. Parry , the Plaintiff* won Id have been entitled to recover 
nothing if the Defendant had not paid money into Court, the po- 
licy being illegal : but Mr. J. AJbburJl oblerved, that the Defendant 
having paid money into Court he had thereby admitted that the 
Plaintiffs were entitled to maintain their adion on the policy to the 
amount of the l'um paid in. And in Baillie v. Cazalet Lord Kenyon 
fays, “ where a Defendant pays money into Court on fome of the 
counts only, it is laying in other terms that he admits that the 
Plaintiff has a caufe of adion againft him to a certain extent : but 
that he means to defend himfelf againft the .charges contained in 
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1S01. the other counts.” Now from thefe words I collect the opinion 
bIT^ett °f Lord Kenyon , that the payment of money into Court is an ad- 
„ v * million of a caufeof a&ion on every count, in every cafe in which 

Francis. 

a caufe of adion in its nature applicable to any of tl;e counts can 
exift : wc are not therefore obliged to admit the abfurd ctmfcqueuce 
that evidence may be received ot trefpais or battery, for fuch tranl- 
adions are not capable in their nature of being converted into a con- 
trad. In the cafe of Watkins v. Towers , Mr. Juftice HJlshurfi and 
Mr. Juftice Grofc were of opinion, that evidence of payment of mo- 
ney into Court was a compliance with the rule to give material evi- 
dence, becaufc it amounted to an ad million of the con trad in the de- 
claration. It is true that in Guttcridgc v. Smith y Lord Chief Juftice 
Eyre docs throw out fome doubts relpeding the ciFed of paying 
money into Court, but my brothers Heath and Hooke were of opinion 
that it amounted to fuch an ad miflion of the validity of the bill there 
declared upon as to preclude the neceffity of proving the handwrit- 
ing of the drawer. It is alfo obfervable, that in the cafe of Ribbons 
v. Crickctt , which was pofterior to that of Guttcridgc v. Smith, Lord 
Chief Juftice Eyre in giving the opinion of the Court that money 
paid into Court could not be applied to an illegal demand, docs ad- 
mit that it amounts to an acknowledgment of any legal demand 
which according to the nature of the declaration the Plaintiff could 
have on the Defendant. Then without carrying the effect of pay- 
ment of money into Court to the extravagant length which has been 
objeded to, we arc of opinion that fuch. a payment on the whole 
declaration, is an admiftion of a contract on every count, in every 
tranfadion upon which fuch a contract can a rife. Let us however 
conlidcr whether the Defendant had fufticicut notice of the tranf- 
adion for which the action was brought: for certainly we would 
not fufler him to be entrapped. Here the declaration was for 
goods fold and delivered, and for money had and received : and it 
may be faid that it does not lpecify the tranfaction in queftmi* 
But it may be obferved, that by the modern practice of the Court, 
if the Defendant be at a lefts :o afeertaiu the caule of the Plaintiff's 
demand, he tnay apply for a bill of particulars. The Defendant 
here mu ft have known that he had made no contrad with the 
Plaintiff except what might arife but of the tranfadion relating to 
the fkins. If he had applied for a bill of particulars he would 
have been informed that the Plaintiff meant to charge for the va- 
lue of the fkins not fold, and the money received on account of 

l 5. that 
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that which was fold. But he, chofe to pay money into'Court ge- 1801. 
nerally. If therefore at the trial any evidence were given from Bennett 
which a contract under any circumftanccs might arifc, it was com- v ‘ 
petent to the Plaintiff to infill that the Defendant had admitted 
fuch a'contra£l. I mean therefore to be undcrltood to fay, that 
although an attion of trover cannot at the option of the Plaintiff* 
only be converged into an action for goods fold and delivered, yet 
that an action for goods in the cuffody of the Defendant, may by 
contract be converted into an action for goods fold and delivered : 
and that under the circumftances of this cafe it was competent to 
the Plaintiff to give in evidence the payment of money into Court 
by the Defendant, *as evidence that the tranfadion between the 
parties had been converted into a contract ; which reduced the dif- 
pute to a mere queftion, whether fuflicient had been paid to cover 
the value of the (kins unfold and the money received upon that 
which had been fold. Wc are therefore of opinion that in this 
cafe there ought not to he a nonfuit. 

Per Curiam , t Rule difeharged (#). 


’ ( c ) So if a Plaintiff declare zgainft a car- 
rier upon a contra# to carry certain goods 
fafely, and the carrier pay 5/. into Court, 
he will not be at liberty to give in evidence 
a notice by which he declares that he will 
not be liable for any lufs beyond 5/., for 


by paying money into Court he hassdmit- 
\ • • 
ted the contra# as dated, and (hall not be 

at liberty to fet up any exception to it, but 

mull pay fj much as the damage fuftained 

by the Plaintiff actually amounts to. Yaie 

v, iniHam, 2 Eafi. 128. 


Cator v . Hosts, 


Xov. 24th, 


'*t”'his was an application calling on the Plaintiff* to fhew caufe 
why the bond and warrant of attorney, and all other fecuri- 
ties of an annuity granted by the Defendant to the Plaintiff* ffiould 
not he delivered up to he cancelled, and why a fum of money le- 
vied under an execution in this caufe ffiould not be reffored to the 


At the time 
of exec u ting 
an annuity 
deed, one R . 
W, the agent 
of J . C. the 
grantee en- 
tered into an 


Plaintiff', and all further proceedings he ftaved. The obje&ion to 
the annuity arofe from the mode in which an agreement for a 
power of redemption had been memorialized. From the affidavits 


agreement for 
redemption, 
beginning 
thu?, “ Me- 
morandum, I 
undertake 


in fupport of the application it appeared that* the annuity*had been ^ an^con* 

eluding, 

*• Witnef* my hand, R. W. agent for J. C.” The memorial ftated that J. C. entered into the agree- 
ment by R, IV, his agent* and that it was witnefied by ti . //■. Meld that the memorandum was fufti- 
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purchafed and the confideration money paid by one R. Woodgatc 
as agent for the Plaintiff at the time of the execution of the fecuri- 
ties by the Defendant, Woodgatc alone being prefent and attefting 
the deeds, and that an agreement was entered into at that period in 
the following terms: “ Memorandum, I undertake and agree that 
“ in cafe the laid D. Jlojlc of, Idc. Hull be defirous of repurchafmg 
“ the* annuity granted by him for his life to J. Cato r of, SsV.” (it 
then preceded to fct out the terms on which the redemption was 
to be effeded, and concluded) ; “ witnefs my hand this 30th day 
“ of September 1795. R- Woodgatc , agent for J. Cator Efquire.” 
The manner in which this claufe was noticed in the memorial was 
as follows: “ And silo of a memorandum, bearing dat;e tlie 30th 
“ day of September 1795, whereby the faid J. Cator , by R. Wood - 
“ gate his agent, undertook anu agreed, that in cafe the faid D. 
“ Hojle Ihould be delirous of repurchafmg the annuity,” Idc. (fet- 
ting out the terms as in the memorandum, and concluding) “ or 
“ the faid memorandum was to luch purport or effed; and which 
“ faid memorandum is witnefled by the laid R. Woodgatc Hence 
it w-as objeded that the agreement was not truly fet forth in the 
memorial, it being there deferibed to be an agreement and under- 
taking by the Plaintiff, whereas it was an agreement and under- 
taking by R. Woodgatc , and though faid to be witnefled by him, 
was in fad figned by him not as a witnefs but as the contrading 

P art y- 

Bejl Serjt. now fhewed caufe and argued that the agreement was 
in fubftance truly memorialized, inafmuch as Woodgatc , though 
the contrading party, contradcd on the behalf of his principal, 
not on his own behalf ; and that it was not necefiary that the 
agreement fhould have been witnelfed at all. 

Praed Serjt. in fupport of the application contended, that it was 
not fufficicrit to ftatc the fubftance of the agreement in the memo- 
rial, but that the form alfo mufl be purfued ; that it had been con- 
fidcred by the Court that the objed of the annuity ad was to pre- 
vent men from entering into inch improvident engagements, and 
therefore was conftrued ftridly in fupport of applications like 
the prefent, Ex parte Anfcil , ante, vol. 1. p. 64. ; that in this 
cafe Woodgatc and . not Cator was the contrading party, the 
grantor pcflibly having preferred the undertaking of the former; 
that the true flatement of mere formal matters had been required 
by the Courts, as for inftance the precife manner in which the 

70 confideration 
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•confidcration money had been paid (a), and the precife hand by 
which it had been paid (/$). , 

Lord Alvanley Ch. J. I do not think the objection to this 
annuity can poflibly prevail, notwithftanding the rigorous extent 
to which the provifions of the annuity ad have been carried. 
Whatever my opinion npight have been originally, I mull now ac- 
quiefce in the determination that the hand by which the confe- 
deration money is paid muft, be ftated. But that ftatemens is not 
mere matter of form, for the reafon upon which that decifion pro- 
ceeded was that the Court, by having before them all the dramatis 
perforue^ might be able to afcertain all the particulars of the tranf- 
adiori Indeed according to the letter of the aft, fuch a ftatement 
does not ‘appear ncceflary. Undoubtedly a claufe of redemption 
muft be truly ftated; becaufe it is part of the confideration of the 
annuity. But it does appear to me that the memorial in the pre- 
fent cafe has very, truly ftated the agreement for redemption. What 
was the prefcnt tranfadion ? Woodgate as agent for Cator fig ns 
the contract for the annuity, and then enters into the agreement 
for the repurchafe .of the annuity on which 4he prefent’ queftion* 
turns. He muft therefore be taken to have entered into the agree- 
ment as agent only for Cator , and the agreement muft be confider- 
ed as fubftantially Cator $ and not JYoodgale* s. The former only 
is liable on this undertaking and not the latter. With refped to 
the oblervation that it is laid to be figned by JYoodgate as a wit- 
nefs, when in fad it was figncd.by him as an agent; the anfwer is 
that it was not neceffary that it Ihould be w’itneflcd. 

Heath and Rooke Js. exprdled themfelves of the fame 
opinion. 

Ciiambre J. The names of the witnefies are required to be 
ftated, in order that evidence of the tranfadion may at any time 
be obtained. But that reafon docs not apply to this cafe, where 
the only perfon prefcnt is ftated in the memorial, but whether 
prefent as witnefs or agent is the linglc point in difpute. If in- 
deed this mode of memorialifing the agreement had a tendency 
to millcad, that might be a ground for the application, but we 
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(a) Rumhall v. Murray , 3 7 i rm Rep. 29$. | and G,aJJe v. Meant , : 7 \ 390. But this rule 
Sre alfo Ex parte Fallon 4tVx. 5 Term Rep* | applies to the deed only, not to the memo* 
203. and Kelfe V. Ambrose % 7 Term Rep. rial, per Eyre, Ch. J, Ex parti Anf ell ^ anti* 
551 vol. i, p. t?j. # note a 

(£) Dalmerv . Barnard , 7 Term Rep, 24S, 

Vol. II. 7 E ought 
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x8oi. ought to extend the rules adopted with refpedl to memorials no 
■ 'cZtoil 1 further than juftice requires. 

Hosts. Rule ^charged. 


iVov. *4tb. Wheeler Demandant, Hill Tenant, and Heseltinf. 

and Others Vouchees. 


Amendment 'jlfiiLiAMs Serjt. moved to amend a common recovery by in- 
bylnfertin^ ferting in the writ of entry “ the parifh of Charles The 
in"the wrif 1 recovery was fuffered in Hilary Term, 25 Geo. 3. of lands 'in the 
affidavit of° P ar ‘^ °f $t. Andrew, in the county of Devon, by the tenant in 


the original 
intent of the 
parties to in- 
clude all 
their proper- 
ty within the 
county, and 
of theaffent 
of ail perfons 
Interefted at 
the time of 
the amend- 
ment. 


tail, with reverfion to himfelf in fee. The deeds to lead the ufcs 
conveyed “ all thofe two fields or clofes of land called * Sherwell's 
Fields ,’ in the parifh of St. Andrew in Plymouth f in the county of 
Devon , and all other the hereditaments wherein M. T. was feifed, 
of aay eftate of inheritance in Plymouth or elfewhere in the county 
of Devon.” After the recovery had been fufftred it was difcover- 
ed that the clofes called ** Sherwell's Fields” were fituate in the 

c 

parjfli of Charles in Plymouth , and not in St. Andrew. • It was 


now ftated by affidavit to have been the intention of all the par- 
ties to the recovery that all the eftates of M. T. fituate in the 


county of Devon , fhould be included therein, and that all the iflue 


of the tenant 'in tail were of age and confented to the prefent ap- 
plication. He cited Watfon v. Cox , 2 Bl. 1065. 

Lord Alvanley Ch. J. hefitated much in acceding to the ap- 
plication, and faid that he would not have concurred in the 
amendment if all the parties whole interefts might be afie&ed had 
not affented to it. 


Per Curiam , 


Amendment allowed (a). 


{e) Vid. Croft v. PtaJ, amt, vol. i. p. 137. tnd the notes to that cafe. 
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1801. 


St-ovin One, &*c. v . Perring and Another, Sheriffs Nov. 2^tb, 

• 7 

of London . 


a ction on the cafe. 

The fir'd count of the declaration ftated that one John Pugh 
being indebted to the Plaintiff for work and labour, the Plaintiff 
fued and profecuted out of the Court of our Lord the King of Com * 
mon Bench , a wit of attachment of privilege, directed to the De- 
fendants as Sheriffs of London , whereby they were commanded 
that they fhotlld attach the faid John Pugh and have him before 
the King's Juftices at Weftminfer on Saturday next after eight days 
of St. Hilary , to anfwer, lie. ; that the writ was duly indorfed for 
bail and delivered to<he Defendants, who did arreft the faid John 
Pugh, but that the Defendants afterwards fuffered the faid John 
to efcape ; and that the Defendants fo being Sheriffs of London as 
aforefaid had not the body of the faid John before our faid Lord 
the King upon or at the day mentioned in the laid writ, and fo 
thereby appointed for the return thereof as aforefaid, according to. 
the exigency of the faid writ, and the rules and pra&ice of the faid 
Court of our faid Lord the King of Common Bench on that behalf. 

The fecond count, after fiating the delivery of the writ to the 
Defendants as in the firft count, averred that the faid John Pugh 
after fuch delivery, and before the return of the faid writ, to wit, 
on, life. and on divers other days and times between that day and 
the return day of the writ, was within the bailiwick of the De- 
fendants, and might and could at any or either of thofe days and 
tidies have been arrefted. Yet that the Defendants did not, nor 
would at any or either of thofe days or times, or at any other 
time whatfoever before the return of the laft mentioned writ, take 


In an action 
againft the 
Sneriff for an 
efcape on 
mefne pro- 
cefs, it is 
fufficient to 
aver that the 
Sheriff bad 
not the body 
at the return 
of the writ, 
without ne- 
gativing the 
appearance of 
the part/ or 
his putting 
in bail. 

If the wril 
iffae from C. 
B . and the 
declaration 
for an efcape 
aver that the 
Defendant 
“ had not the 
body before 
our faid Lori 
the King” 
on the returi 
day, it is ba< 
on fpecial 
demurrer. 


or arreft the faid John at the fuit of the Plaintiff, under and by 
virtue of the faid laft-mentioned wrir, but wholly refufed and ne- 
glcGed fo to do, neither had they the body of the faid John before 
the Juftices of the faid Lord the King of the Common Bench upon 
or at the day mentioned in th« faid laft-mentioned writ, and 
thereby appointed for the return thereof according to the exigency 
of the faid laft-mentioned writ, and the rulesr and pra&icg of the 
&id Court of the faid Lord the King of Common Bench in that he- 
ro half, 
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half, but fo to do wholly negledted and omitted, and therein failed 

t* 

and made default, to wit, at, Ut. by means whereof the Plaintiff 
was delayed in the recovery of his debt. 

To this declaration there was a fpecial demurrer afligning for 
caufes “ that it is not ftated or alleged in or by the faid firft count 
of the faid declaration, that the faid Defendants as fuch Sheriffs of 
, London had not the body of the faid John Pugh before our faid 
Lofd the King’s Juftices at Wefiminjicr at the* return of the faid 
writ in that count mentioned, but only that they the faid Defen- 
dants, fo being Sheriffs of London as aforefaid, had not the body 
of the faid John before our faid Lord the King upon or at the day 
mentioned in the faid writ in that count mentioned, which, inaf- 
much as the faid writ in that count mentioned was iffued out of 
and returnable in the Court of our Lord the King of the Common 
Bench at Wejlmmjlcr , they were not commanded or requefted to 
do. And alfo that it is not ftated in and by the faid firft count, 
nor in any other part of the faid declaration, that the faid John 
Pugbd id not appear or put in bail to the faid writ in that firft 
count mentioned in the faid Court of our 'Lord the King of the 
Common Bench at WcJImiuJitr at the return of the faid writ, accor- 
ding to the exigencyithereof.” And as to the laft count “ that it 
is not in or by that count of the faid declaration, nor in any other 
part of the faid declaration, ftated or alleged that the laid John 
Pugh did not appear or put in bail to the faid writ, in the laid laft 
count mentioned, in the faid Court of our Lord the King of the 
Common Bench at IVeJhninJIer on the return of the faid writ, accor- 
ding to the exigency thereof. And alfo that the laid declaration 
is in various other refpe&s uncertain, iulufficient, and informal,” 
fcfr. 


Vaughan Serjt. having admitted, upon a qncflion being put to 
him by the Court, that the firft count was not maintainable, 

Letts Sctjr. was now called upon to fupport the objedion to the 
foeor.d count. He contended that it was not fuflicient for the 
Plaintiff to allege that the Sheriff had not the body at the return 
of the writ, without negativing that the party appeared or put in 
bail, for that he might have voluntarily iurrendered himfelf and 
put in bail without any arreft;«and he cited Hawkint v. P/omer t 
2 Bl . 104b. to (hew that it is fuflicient if the Defendant appear at 
the return of the vtfrit, and that in adions for efcape on mefne 
procefs the writ fhall furmife that ad largum ire permi/it et non 

1 S compernit 
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comperuit ad diem , though on procefs iii execution ad largum ire 
permijity is quite fufficienr. 

Vaughan Serjt. for the Plaintiff infilled that if the party appear 
and put in bail, it is a compliance with the writ and will negative 
the allegation that the Sheriff had not the body ; for that if the 
Sheriff*be ruled to bring in the body, putting in good bail fatisfies 
the rule, Wolfe v. CoWhgwood, i Wilf 162 . That with refpedt 
to the diftin&ion between adions on mefne procefs and on pi»dSTs 
of execution, though it be hot fufficient in the former cafe to fay, 
ad largum ire permifit , yet it is not neceffary to allege both that the 
Sheriff had not the body, and that the party did not appear at the 
day, which are fynonymous allegations, though indeed it be neceffary 
that one of them ffiould be added ; that the command of the writ 
is that the Sheriff have the body to anfwer, &c. and that it is there- 
fore fufficient to allege a breach in the words of the writ. 

Lord Alvanley Ch. J. I can entertain no doubt that the 
Plaintiff has alleged a fufficient breach of duty in the Sheriff to en- 
title himfelf to an a&ion for the damage which has enfued. If the 

party had appeared at the return of the writ, the Sheriff wouldt 
• • 
have had the body. 

Heath and Rooke Js. concurred. ) 

Chambre J. It feems to me to bo fufficient in this caffe to 
follow the language of the writ ; though 1 confefs that I do not 
like to depart from the eftabliihcd forms of pleading (a) for which 
there often arc reafons which do not at firfi: occur. In the prefent 
infiance however it dqes appear to me that the breach is fufficient- 
ly ftated. 

Judgment for the Plaintiff cn the fecond count. 



«! V - 

Perking 
and Another/ 


(«) In Herne's P leader , p. 129. there is ft 
precedent of k declaration h cafe for an 
tfcape, in which the allegation of the 
debtor's non-appeararce on the return day 
ft like iheone adopted in the principal caff, 
viz. “ did fuller freely to go at large vvhi- 
thcr he would, and the (aid before the 
laid Juftices of the fstd King at Wcftminjler 
sforefaid at the find morrow of All Souls, 
according to the effeft of the faid writ, he 
had 001.” But in Toone v. Theobald, IMl. 
Ent . to. where the averment is tbat«the 
Sheriff negleftcd to have the body on the 


retorn day, it is followed by an allegation 
that the debtor “ was not committed to the 
Marlhal of the Marjhai/ea, nor put in any 
baiL" The modern pradlice is to allege 
t hat the debtor did not appear according to 
the exigency of the writ ; which fingle alie« 
gation negatives both his having put in bail, 
and that the Sheriff had hia body. In this 
foim are moil of the MSS. precedents. See 
alfo Went*w. Plead . v. 8. p* 456 ; though in 
the fame volume, p. 482. thtre is a prece- 
dent fimilar to theone adopted in the prin* 
cipal cafe. * 


7 f 


VOL. II. 
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Nov, 25th. 


K. , 

Redit Gent. One, &c, v. Broomhead. 


Au attorney's 
clerk, though 
not clerk to 
the Defend* 
ant’fi attor- 
ney, cannot 
become bail 
above. 


'T'he bail in this cafe, being about to juftify, were oppofed by 
*“ Williams Serjt. on the ground of one of the bail originally 
put in being clerk to an attorney, in whofe room one of the now 
bail had been fubftituted, and notice given that the bail thus added 
would with the other original bail juftify. He obferved that the 
bail put in at firft being a nullity, becaufe one of them was,clerk 
to an attorney, it was impoflible to add any bail to whaf did not 
exift. 


Bayley Serjt. contra infilled that the bail originally put in not 
being clerk to the attorney of the Defendant in the a&ion, did not 
fall within the reafon of the rule, which had been at firft adopted 
with refpeft t<? attornies only, and fubfequently extended to their 


tlerks. 

But The Court (not without much hefitation on the part of Lord 
Alvanley Ch. J.) finding |he pradtice had been uniform (a) not to 
allow attornies clerks to become bail, rejected the bail ; and Heath , 


Rooke , and Chambre Js. exprefled themfelvcs clearly of opinion 
that the rule was a very beneficial one, and had with reafon been 
extended to all attornies’ clerks. 


(«) Vid. Boulogne V. Vautrin, Doug. 467, any ftr/tn praQifing at /neb” Where My 
in notii. Laing v. Cundall, 1 H. BL 76. and perfoo within the prohibition of this rule is 
Ctrnijb v. Ro/s, 2 H. Bl. 350. Indeed the put in as bail, the Plaintiff may take an af- 
words of the tiftcMicb. 6 Geo . 2 . on which fignqientof the bail bond, Fenton r. RuggUs , 
the pradice is founded, are very Itrong, viz. ante, vol. 1. p. 356. and IValLut v. Arrow- 
•• no attorney of this or any other court, or /mitb, ante, p. 49. 
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1801. 


Nov* 26 th. 


ssumpsjt . The firfi: count of the declaration ftated “ that A. beinye- 
heretofore and before the making of the agreement, promife, under a. leafe 
and undertaking hereinafter mentioned, to wit, on the 4th day oj^venant^by 
May 1793, at Sali/bury, in the county of Wilts , the Defendant’be- 
came and was tenant to the Plaintiff of a certain mcffuage and bound to 

fetch ^ * 

farm of the faid Plaintiff, in the parifh of Handley, in the county buftieisof 
of Dorfet , by virtue of a certain leafe and demife thereof then and C p^j t f '° s ™ Vt 
there made by the faid Plaintiff to the faid Defendant, fora certain 8nddeI '*er 
term of years, to wit, for the term of 14 years then next following, manfion- 

7 ° houfc of the 

wherein the faid Defendant amongft other things covenanted with lauer, and 
the faid Plaintiff that he the faid Defendant, his executors and ad- him wi^haT 


miniftrators, (hould*and would yearly and every year during the wheat a°°he 
continuance of the faid leafe, fetch 75 bulhels of coals from Poole , ftt ' u!d want 

7 ^ 1 in his family 

and all the peat, turf, and other fuel which the faid Plaintiff fhould al five &«!-* 

® pgr 

want to make ufe of,*and deliver the fame at hid manfion-houfe buihei; it 
gratis; and alfo fhould and would during thb faid term fupply the betwe^n^ 
laid Plaintiff with as much good wheat as ft fhould want to exn [J a c “ [J £ 


pend in his family at 5-r. per bufhel, and as much good barley and | | arrc " n d ( J r ; 
oats as he fhould want for his horfes, pigs, and dogs at one guinea new one 
^quarter; that thereupon, afterwards and before the end and SmiSg the 
expiration of the term of 14 years ‘above mentioned, und during nantl^A * 
the continuance of the leafe aforefaid, to wit, on the 27th day of ■«*!«** *»« 

, 7 J accordingly 

May 1796, at Sali/btiry, in the county of Wilts aforefaid, it was executed, and 
agreed mutually by and between the faid Plaintiff and Defendant, timeVn^ 
that the leafe fo granted as aforefaid fhould be furrendered up and t^eniTred 
cancelled, and that the faid Plaintiff fhould grant a new leafe to ^ tr a ’*^ eby 
the faid Defendant for the term of twelve years, to commence jMthV Uut 
from the then preceding 29th day of September , and which faid fetch and 
new leafe fhould not contain any covenant on the part and behalf dwening! he 
of the faid Defendant, his executors, or adminiftrators, to fetch 

sffigns 75 

buihei* of coals yearly for t 2 years (the term of the new leafe), and yearly fupply B. his heirs and 
a iggn*, with a* much good wheat at he fliould want in his family at five (hillings per buihei. B. 
having parted with his reveriion in the farm, and alfo quitted the manfion-houfe in which he redded at 
the time when the agreement was made, heW that he was not entitled to maintain an action again It A. 
for refuting to deliver the wheat at the iiipulated price ; that the agreement being entire, mull receive 
one uniform conftruftion, and as it was clearly local in refpeO to the delivery of coals, it could not be 
deemed perfonalin refpeft to the wheat. Held alfo that no.pftol evidence could be admitted to ex- 
plain the agreement, there being no latent ambiguity. • 

10 yearly 
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I Sot. yearly and every year during the continuance of the faid new leafc 

€0^7^ 75 bufltiels of coals, &c. (followfng the words of the former covc- 

J°‘ nant) ; and that it was then and there further agreed by and be- 
g«y. ' e 0 J 

tween the faid Defendant and the faid Plaintiff, that the faid De- 
fendant and his executors fhould fetch and bring to the dwelling- 
houfe of the faid Plaintiff, his heirs and affigns, 75 buftiels of. 
coals from Poole yearly and every year during the term of twelve 
Vv - / wars from the 29th day of September then laft paft, and all the 
peat, turf, and other fuel, and alfo fuppty him with 'Wood for his 
fencing and hedging his lands gratis , when reafonably required, 
and alfo permit the faid Plaintiff, his heirs and affigns to winter 
two rother hearts with ftraw in the backfides or ftraw bartons, with 
the milch cows belonging to faid Defendant, his executors and ad- 
miniftrators gratis , and permit and fuffer the pigs to go out to 
bubble with the pigs of the faid Defendant, his executors and ad- 
miniftrators gratis ; and alfo yearly and every year during the 
faid term, fupply the faid Plaintiff his heirs knd affigns, with fo 
much good wheat as he or they ftiould want to expend in his or 
their family at 5/. per bufficl, and alfo fo much good barley and 
oats as he or they might want for his or their horfes, pigs, and 
dogs, at is. 7 \d. ^cAbuffiel; and in failure of the performance 
thereof, or any part mereof, to pay to the faid Plaintiff, his heirs 
and affigns, the fum of too/, in lieu and l'atisfaclion thereof ; that 
in confidcration that the Plaintiff promifed the faid Defendant 
to perform the faid agreement in all things on his part to be per- 
formed, the Defendant protniled to perform the fame in all things 
on his part to be performed ; that afterwards, to wit, on the fame 
day and year laft aforefaid, at, fc. the faid firft mentioned leafe 
was lurrendercd up and cancelled, according to the faid agree- 
ment; and that afterwards, to wit, on the fame day and year laft 
aforefaid, at, &c. he the faid Plaintiff did execute a new leafo to 
the faid Defendant, according to the faid agreement fo made as 
aforefaid, and did do and perform all things in the faid agreement 
contained on his part and behalf to be done and performed, to wit, 
at, &V. ; yet the Defendant had not yearly from the faid 29th of 
September to the fuing out of the original wrir of the Plaintiff, 
fetched and brought to the* dwelltng-houfe of the Plaintiff 75 
hulhels of coals from Poole afordfaid, fcfc. (negativing the Defend* 
ant’s performance of any of the terms of the agreement) ; by rea- 
fon whereof, and according to the tenor of the faid agreement, the 

IS faid 
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find Defendant became liable to ,pay to the Plaintiff the fom of 
loo/, when requefted, &c. 

The Defendant pleaded Non ajfumpjlt. 

The caufe was tried before Graham Baron, at the laft Summer 
Affizes at Salifbury , when it appeared that the firft leafe ftated in 
the declaration was furrendcrcd, and a new one granted in the 
manner therein mentioned, and that the agreement therein 
mentioned was executed on the fame day as the new leafe ; that 
the Plaintiff at the time when the new leafe and agreement were 
executed, was poffeffcd of two manfion-houfes in the parilh of 
Handley , flne called Stricklands , the other called Williams's , in the 
former of which he then refided ; but that he afterwards fold 
Stricklands , together with the reverfion in the Defendant’s farm, 
and from that time refided in Williams' s ; that from the time when 
the Plaintiff quitted, Stricklands , the Defendant had omitted to 
perform the agreement, and that the action was brought to recover 
damages for fuch non-pcrformance. The learned Judge was of 
opinion that the written agreement was to be cortfidered indepen- 
dent of the leafe, and that although fuch parts of the agreement as 
required a local delivery or local performat/ce could not be en- 
forced after the Plaintiff had quitted Stricklands , yet that as fome 
parts of it did not require fuch local delivery or performance, the 
Plaintiff had ftill a right to infiftupon the Defendant’s compliance 
with thofe parts, though the latter, was no longer tenant to the 
Plaintiff. He therefore dlrc&ed the Jury to coniider what damage 
the Plaintiff had fuflained hv the Defendant’s refufal to fupply him 
with a fack of wheat, which had been demanded, at the price men-* 
tioned in the agreement. The Jury found a verdict for the Plain- 
tiff, damages 20 drillings. 

A rule having been obtained calling on the Plaintiff to fhew 
caufe why this verdift ihould not be fet afide, and a new trial be 
granted, 

Bejl Serjt. diewed caufe. It was agreed between the parties 
that the covenants of the old leafe in favour of the landlord diould 


567 

1801. 

Coker 


be excepted out of the new leafe, and the evident reafon why this 
was done was, that the landlord # being about to quit the premifes 
on which he then refided, wiflied to make the undertaking of the 
tenant perfonal to himfelf, and thereby fecun; to himfelf <hofe ad- 
vantages which would otherwife have paffed to his affigne’e. From 
the terms of the agreement it appears indeed that fome of the co- 
Vgl, II. 7 G ‘ venants 
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Tenants were only to be performed while the Plaintiff refided in 
his then dwelling-houfe ; but the ftipulation refpe&ing'the wheat 
is not to be fo reftrained; for the agreement is general that the 
Defendant fhall fupply the Plaintiff with fo much wheat at fo 
much per quarter, which implies this provifion, vis. if the Plaintiff 
(hall demand the fame of the Defendant, which demand muft be 
‘"'Ttxuje at the Defendant’s refidence. Nor is there airy reafon why 
the tenant fhould be relieved from fuch ftipulation, for he of 
courfe has had a valuable confederation for it in the amount of his 
rent j and if the prefent Plaintiff cannot maintain this a&ion the 
defendant will be altogether difcharged ; for whether the Plain- 
tiff or his aftignee of the reverfion be entitled to the benefit of 
the agreement, the action muft be brought in the name of the 
Plaintiff. 

Lens Serjt. contra was flopped by the Court,, 

Lord Alvanley Ch. J. I cannot conftrue this agreement in 
any other way than as referring to the relation of landlord and te- 
nant fabfifting between the parries, and that it was meant to con- 
tinue between the Plaintiff and Defendant only fo long as that re- 
lation fhould exift bet ween them ( a ). The words “ heirs and 
alligns” being introduced throughout clearly fhew that it could 
not be intended as a mere perfonal agreement. Indeed many of 


(a) But it fhould feem that if the Plain- 
tiff had parted tfith his inrereft in the land* 
drmifed to the Defendant, or even with hi* j 
efbte in the manfion-houi;* called Stritk- 1 
but bad continued to refide in the 
lauer fo as to be capable of deriving a be- 
nefit there f|pm the performance oftne j 
agreement, he might have maintained his 
action. For where a pnrfon covenanted 
with R . £ . who was tenant by the curtefy 
to find a prieft to perform divine fervice in 
the houle of R, B. every Saturday in the 
y?ar during the life of the foid R . J?. and 
afterwards/?. B. furrendered his effcuc to the 
reverfioner, and took back a term for years, 
it was held that the covenant was not ex- 
tin t\, and that R. B, might maintain an ac- 
tion for non-performance of the covenant, 
6 H. 4. I. 1 Roll. Ab ^ Covenant 0 . pi. 1. 
fol. 522. 1 Rac. Ab, Covenant G. fo, 540* 
ed. 1736* 6 *Vin. Ab . Covenant O, 60 
where the covenant was to perform divine 
fervice in the chapci of D . not defcribirg 
•it as beloogiug to the manor, it was held 


that the heir of the covenantee might main- 
tain the ^ttion, though, in confluence of 
mtfne alienation*, he was not feifed of the 
manor in his own right, but in that of his 
wife, for the cover. «i.t being jerfonal tie- 
Iccndcd upon the heir of the covenantee, 
and not upon the pure haler of the manor; 
but in that cak itjeemr. alfu to have been 
holdcn that if the chapel had been deftribed 
as belonging to the manor, the heir after 
alienation could not maintain the a<5iion : 
nor even the alienee (adds Broke), as it 
fhould feem, for he is not privy in blood, 
2 //. 4* 6 &r 0. Air, tir. Covenant, pi. 17. 
Fitz Abr , tit. Covenant, pi. 13. But this 
latter pofition of Broke is contradificd by 
42 Ed. 3. 3. alfo abridged by Broke, tit. 
Covenant, pi. 5. There the covenant was 
to chaunt in the chapel of fuch a manor for 
the lords and their fervants, and it was ad- 
mitted that the purchafer of the manor 
might maintain an .iftion on the covenant, 
though not privy as heir to the covenantee; 
for the covenant went with the land. 


I 
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the covenants are fuch as could not poflibly be performed to any 
given aflignee of the Plaintiff’s lining at any diftance whatfoever 
from, the demifed premifes, but Only to fuch aflignee as fhould 
ifucceed to the Plaintiff’s dwelling-houfe Stricklands, and ftand 
in all refpeds in the fame relation as the Plaintiff himfelf did at 
the time the agreement was entered into. It is obfervable 
that thefe words “ heirs and*afligns” are ufed in the ftipulation 
refpe&ing the wheat as well as the other ftipulations, and we muff 
give one uniform and entire conftrudion to the agreement, and 
not hold fome parts of it to be perfonal and others not fo. The 
parol evidence in this cafe cannot vary this conftrudion. I am 
therefore of opinion that we are bound to confider the Defendant, 
as having executed tins agreement in the capacity of tenant to the 
perfon who fhould continue to fuftain the character of landlord. 

Heath J. I«am of the fame opinion. In the firft place, it 
appears to me that no parol evidence can be admitted unlefs there 
be a latent ambiguity in the agreement itfelf (<r/). It is coptended, 
however, that the Agreement itfelf is perfonal*; but many of the 
ftipulations in the agreement are clearly hlcal, and not to be per- 
formed at a diftance from the premifes. I The covenant to ferve 
the Plaintiff’s family, muft mean his family in that place, and not 
wherefoever they may happen to refide. 

Rooke J. Had this agreement been reverfed in its order, and 
the ftipulations refpeding the vvh%at been placed at the beginning, 
there might have been fome ground for the Plaintiff’s argument. 
But here the agreement begins with a provifion that the Defendant 
ihail bring coals to the Plaintiff’s dwelling-houfe, and then goes 
on to ftipulate that the Defendant fhall furnifh fuel and alfo wood 
fpr fencing his lands ; then follow other provifions refpeding the 
Plaintiff’s cattle, and then the ftipulation to fupply the Plaintiff 
with as much wheat as he fhould want in his family. Now the 
meaning of the term family muft be his family redding upon the 
premifes. Every agreement muft receive its conftrudion from its 

• own terms, without the introdudion of any evidence dehors the 
agreement, unlefs there be fome latent ambiguity. 

Ghambre J. If there be any ambiguity refpeding the parti- 
. cular articles mentioned in this agreement, we muft look to the 

* whole of the agreement in order to afcertaiil tire fenfc of it. It is 

(a) Vidt etiam Prtfttu v. IMtrceau, 2 Bl. u jg. 


admitted 
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1S01. 


Core R 


Guy. 


admitted that fome of the articles Can only relate to the fituation 
of landlord and tenant ; but it is concluded that the ftipulation 
refpe&ing the wheat is to be 1 feparated from tlte reft, and to 
be conftrued as a perfonal agreement: but 1 find nothing in 
the language of the agreement which calif upon us to divide any 
jtai^of it from the reft. The heirs and afiigns mentioned in the 
agreement muft either mean the heirs and afiigns’ who fliould be 
entitled to the eftate in leafe to the Defendant, or the heirs and 
afiigns who fliould be entitled to the houfe in which the Plaintiff 
refided : but in either of thefe calcs tire prefent Plaintiff would be 
precluded from maintaining his a&ion. 

Rule abfolute. 


Ku-v. 26th. 


Slade ct Ux. Tenants v. Dowlaxd Dentantlant ; in 

Falfe Judgment. 


Jf a demand- 
an: in a writ 
of right count 
upon the 
feifin of his 
anccftor in 

dominico Juo 
ut defeouo , 
omitting et 
de jure , it 
ieems to be 
bad. 

If the de- 
mandant in 
deducing his 
title through 
a female, dc- 
icrl be her as 
filter and heir 
of J. and 
it appear 
upon the face 
of thr count 
that J. S. 
left a fon who 
furvived his 
aunt, it is 
fatal ; al- 
though it 
alfo appear 
that upon 
failure of 
iflue of the 
fo>, ths iflhe 
of the filler of 
J, S. became 
his heirs. 


■^lyniT of falfe judgment direded to the Sheriff of Dorfd/l/irc , 
commanding him jeo go to the Court of the Manor and I ; o- 
reft Manor of Gillingham, and there caufe to be recorded a plaint 
between the Plaintiffs and the Defendant of a pica of land, where- 
in the Plaintiffs complained that falfe judgment had been given. 
The Sheriff returned that he had recorded the plaint and let out 
the proceedings, viz. a writ of right dole; and the count founded 
thereon, which was as follows : “ Thomas Dowhmd by ain^uflin 
John Maybe w his attorney, demands againft William Made and 
Elizabeth his wife, 18 acres of land, 18 acres of meadow, 18 acres 
of pafture, and 18 acres of furze and heath, with the appurten- 
ances fituate, lying, and being in the tithing of Bourton. , in the 
manor of Gillingham, in the county of Dorjel, and within the jurif- 
didion of this Court, and whereof he fays that Thomas Gamlyn was 
feifed in his demefne as of fee, according to the cuftom of the 
manor aforefaid in the time of peace, in the time of the Lord 
George the fecond, late King of Great Britain , c tfc. and within 
fixty years now laft paft by taking the efplees thereof to the value, 
Idc. and died thereof feifed, leaving one Elizabeth his wife him fur- 
viving, and from the 'fa it d Thomas Gamlyn the right to thefaid tene- 
ments, with the appurtenances, defcended and came to one William 
Gamlyn , as brother and heir of the faid Thomas Gamlyn , fubjed to 

10 the 
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'the eftate of free bench of the faid Elizabeth therein, according to 
the cuftom of the manor aforeiaid, and from the fame William 
Gamlyn the right to the faid tenements, with the appurtenances, 
fubjedt to the faid eftate of the fold Elizabeth Gamlyn , defeended 
and came to one Hannah Howland , as eldeft coufin and heir of the 
laid William Gamlyn , according to the cuftom of the faid manor, 
that is to fay, as eldeft daughter and heir of Hannah Ball, wha^wrfS 
the only filler and heir of one other Thomas Gamlyn , who was the 
father as well of the faid firft mentioned Thomas Gamlyn as of the 
faid William Gamlyn , which faid Elizabeth Gamlyn died in the life- 
time of the faid Hannah Howland ; and from the faid Hannah 
Howla'nd the right to the faid tenements, with the appurtenances, 
defeended'and came to one Thomas Howland, as fon and heir of 
the faid Hannah Holland; and from the faid Thomas Howland, 
the fon and heir of the (aid Hannah Howland, the right to the faid 
tenements, with the appurtenances, defeended and came to the faid 
Thomas Howland the now demandant, as fon and heir of the faid 
Thomas Howland, the fon and heir of the faid Hannah Howland , , 
and that this is his. right, he the laid Thomas 'Howland the now 
demandant oilers,” Eye. \ 

Several imparlances followed at the prayer of the tenants, -and 
then a general demurrer ; after which other imparlances at the 
prayer of the demandant, and a joinder in demurrer. Then came 
a judgment for default of the tenant’s appearance, that the premifes 
demanded ftiould he taken into the hands of the lord of the ma- 
nor ; and a precept to the bailiff of the manor to take the fame in- 
to the hands of the lord, and to make known the day of the cap- 
tion at the next court, and fummon the tenants to hear the judg- 
ment : at the next court the bailiff returned that the precept came 
to his hands too* late for him to execute it before the next court : 
and therefore the fame •judgment was given, and precept awarded 
as before. At the next court the tenants again made default, and 
the bailiff returned that he had taken the premifes into the hands 
of the lord, and that he had fummoned the tenants to hear the 
judgment; whereupon judgment was given that the Demandant 
Should recover his feifin of the tenements, with the appurtenances, 
againft the tenants j and the demandant prayed a precept to the 
bailiff to qaufe him to have his full feifin thereof, which jvas grant- 
ed, and at the following court the bailiff returned that he had 
«caufed the demandant to have full feifin. Upon this record the 
Vol.IL 7H prefent 
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prefent Plaintiffs afligned errors thus : “ And hereupon the fa id 
William Slade and Elizabeth his wife fay, that the record aforefaid 
is vicious and in many refpeds defective, and that falfe judgment 
is given againft them in the proceedings aforefaid in many in- 
ftances, that is to fay, in this, that is to fay, that no feifin of right 
of the premifes in the faid count mentioned, is in the faid count 
alleged and averred in Thomas Gamlyn , who is therein alleged to 
have* been laft feifed, and from whcjm the faid Tbomajs Dowland 
deduces his title, and that the right is in that count alleged to have 
defcended to the feveral perfons therein named in fucceffion from 
the faid Thomas Gamlyn , who for any thing which appears in the 
faid count, had no right, and that the title is attempted to 'be de- 
duced to the faid Thomas Dowland from an anceftor who is not 
alleged to have any right, but for any thing which in the faid 
count appears might have been feifed of wrong, and the right have 
been in thofe who had been feifed of and held tjhe fame premifes 
fmee the death of the faid Thomas Gamlyn , and that the right is 
ftated to defeend from one who no right had, and that the root 
'of the faid Thomas Dowland' s title is erroneoufly, imperfectly, 
and defectively alleged ;^and alfo in this, that fuppofing. the faid 
Thomas Gamlyn the laft feifed to have had any right, no right is 
deduced from the faid Thomas Gamlyn to the faid Thomas Dowland , 
inafmuch as the faid Hannah Dowland is in the faid count alleged 
to be the heir of the faid William Gamlyn , and the right to the pre- 
mifes in the faid count mentioned to have defcended to the faid Han- 
nah Dowland as the heir of Hannah Ball, which faid Hannah Ball 
muft therefore have died before the faid William Gamlyn , or the 
right have defcended from the faid William Qatnlyn immediately to 
her the faid Hannah Dowland, and yet the faid Hannah Ball is 
in the faid count ftated to have been the fitter and*heir of Thomas . 
Gamlyn the father, who muft therefore have .died in the lifetime of 
the faid Hannah Ball, and to which faid Thomas Gamlyn the father, 
William Gamlyn his fon who furvived the faid Hannah Ball muft 
have been heir, and to which faid Thomas Gamlyn the father Han- 
nah Ball never could have been heir, if it be true as is in the faid 
count alleged, that the faid Hannah Dowland was heir to William 
Gamlyn at the time of his death, %nd that the right defcended 
immediately from -him to her; and alfo in this, that no cuftom of 
the faid manor is any where alleged, whereby it appears that eldeft 
daughters and eldeft female coufins are entitled to be heirs alone, 

and 
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and exclusively of their younger fillers; and alfo in this, that 
judgment in the plea aforefaid if given for the faid Thomas Dow - 
land againft the faid William Slade and Elizabeth his wife, when 
by the law of the land judgment in the plea aforefaid ought to 
have been given for the faid William Slade and Elizabeth his wife 
againft the faid Thomas Dowland ; and alfo in this, that judgment 
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is given in the plea aforefaid without any regard to the matter of-', 
law before the court on the proceedings, by the demurrer to* the 


faid count and joinder thereto ; and fo the faid William Slade and 


Elizabeth his wife fay, that in the faid court of the faid manor faife 


judgment hath in divers inftances been given againft them upon 
the proceedings aforelaid, and they pray that the faid judgment 
for the faid 'defeats, and for others in the faid record appearing, 
may be reverfed, annulled, and utterly made void, as being faife 
and erroneous, and that the faid William Slade and Elizabeth his 


wife may be reftored to every thing which they have loft on occa- 
fion of the faid judgment, and that the faid Juftices here may pro- 
ceed to the examination of the faid premifes.” The Defendant 
joined in error thus : ** And the faid Thomas Dowland fays, that 
the judgment aforefaid ought not to be reveiVed, neither ought the 
faid William Slade and Elizabeth his wife to be reftored to any 
thing which they may have loft thereby, becaufe he fays that in 
the record aforefaid there is not any error, nor is any faife judg- 
ment given in the faid court of the faid manor and foreft manor, 
upon or in any of the proceedings aforefaid ; and this the faid 
Thomas Dowland is ready to verify, and he prays that the Court 
here may proceed to the examination of the premifes aforefaid, 
and that the judgment aforefaid may be in all things affirmed, and 
adjudged good and fuflicient to .remain in its full force.” 

The cafe was argued on the laft day of laft Trinity Term ; when 
Williams Serjt. for the Demandant was defired by the Court to 
begin. With refpeft to the firft obje&ion it is fuflicient to ftate 
in the count that the party was feifed in his demefne as of fee, 
without adding the words “ and of right.” Every feifin in fee 
implies a right to that feifin ; and the court will not intend that 
the party came to his eftate by difleifin. It is enough if it appear 
that the anceftor of the demandant was adually feifed in fee 
iimple, that being the only eftate which can be recovered in a writ 
of right, Fitz. N. B. 1. 5. Dally v. King* 1 IF 'fiL 1. Now in this 
cafe the demandant has alleged that his anceftor was feifed in his 

iq demefne 
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demefne as of fee ; which is a more apt way of pleading in the cafe 
of an *eftate in poiTeffion than ,to lay, “ as of fee and right” 
which rather applies to an eftate in reverfion. Thus in Wrotcjley 
v. Adams,, Plow:/. 187 .a. the eftate in fee fimple i.n pofleffion is 
defcribed in dominico fuo ut de feodo, but the fee fimple expedant 
on an eftate for years ut de feodo ct jui;e, fo. 187. b., and this dtf- 
tindion was approved by the Court, fo. 19 1. a. If however it be 
•contended that the feifin in this cafe may haver beep obtained by 
wrong, it maybe anfwered that in fome cafes fuch a feifin may be 
fufficient to maintain a writ of right, as appears from Co. Lilt. 2801 
b. 281. a . ; arid if there be any cafe in which fuch a feifin will 
fupport the adion, it cannot be eilential to ftate that the lei fin was 
of right. But independent of general reasoning, this mode of 
pleading is fupported by precedents. In 'RaJlaC s Entr. title Falfe 
Judgment , pi. 9. fo. 323. b. ed. 1566. the count runs thus: lit 
unde dicunt quod ipfimet fuerunt feifiti de mefuagiis terris Id pra-diclis 
cum pertinent its in dominico fuo ut de feodo tempore pads tempore Do- 
mini Regis nunc capiendo , &c. In Rafai Ent. tit. Formedon in 
Remainder {a), ffl. 3. fo. 347. b. the words de jure are alfo omitted, 
and fo in the bar to a| count in a writ of right dole, Co. Entr. tit. 
Fqlfe Judgment , pi. 2, fo. 306. b. 2dly, With refped to the re- 
pugnancy in deducing the title, the introdudion of the word 
“ heir” in deferibing Hannah Ball , muft be taken to have no other 
effed than to point out the relationfhip in which file flood to 
Thomas Gamlyn the father. Irwould not have been fufficient to 
have defcribed fier as eldeft fifter, fince that defeription would not 
have excluded the exiflence of a brother. But the word “ heir” 
imports that the perfon to whom it is applied is the perfon through 
whom the fucceffion to the eftate , is derived ; and net that fuch 
perfon ever flood in the fituation to claim the eftate hcrfelf kg 
having furvived Thomas Gamlyn to whom’ {he is defcribed as heir. 
In Hemes' Pleader , tit. Formedon in Reverter, fo. 501. b. ed. 1657, 
there is a precedent to which the fame objedion would have ap- 
plied. There Richard the demandant makes title to the land as 
the right heir of E . F. the donor thus : “ and from the fame S. 
and A. (the donees), for that they died without heirs of their 
bodies begotten, the right reverted by form, Sdc. to the fame 


(«) Therf are alfo three! precedent* in j L4..338. 6 . pi. 13. and 340. b. pi. 16. where 
Ct. Ent. tit. 'Ear me don, viz,, fo. 328. b, pt, the wordiVr jure arc altogether omitted. 


Richard, 
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Richard, who -now demands as coufin and heir of the faid E. F. to 1801 . 

wit, fon of S. B., fon and heir* of L. F,, fon and heir of W \ F., 

brother and heir of the faid E. F. the donor, and which after the et Ux * 

death,” Ss fc. Richard the demandant therefore was heir to the Dowlawd; 

in Falte 

•donor at, the time of the death of the donees without iflue, and judgment, 
confequently S. B. L. F, *and W. F. through whom he claimed, 
muft all have been dead at that time. In this indeed there is no 
repugnancy# But the plea fltews that J. and A. the donecs’were 
the daughters of the donor: if therefore W. F. the donor’s brother 
died before them, he could never have been heir to the donor. 

This is precifely the fame objection as that which is now raifed : 
and had it been confidered of importance would probably have 
been taken advantage of in the former cafe. In the cafe of a li- 
neal defeent it may be incorreS to deferibe a perfon as heir to an- 
other who furvived him ; but in deferibing a collateral defeent, 
the word “ heir” *is ufed to fhew that the anceftor to whom it is 
applied would, if living, have been heir to the perfbn laft feifed. 

If however it fhould be thought that the objection has any weight, 
yet as Hannah Dowhind is properly deferibed as'coufin and heir of 
William Gamlyn , and the fteps by which her title is deduced, arc 
Rated under a fcilicet, the Court may reje<$ the latter part as utape- 
ceflary (tf), or confider the word “ heir” as furplufage. Indeed the 
proceedings in a Court of this defeription are not to be canvafled 
with the fame accuracy as the judgments of the Courts in Wejlminjler 
Hall, as appears from AJb v. Rogle*and the Dean and Chapter of Saint 
Paul's , 1 Vern. 367. Show. Par. Caf. 67. where a common reco- 
very in a Court Baron was fupported, though erroneous, not 
merely on the ground of its being a common aflurance, but be- 
caufe it was fuffered in a Court Baron. 

• [The counfel Tor the Plaintiff intimated that he fhould not infift 
upon the third obje&idn, and the Court obferved that there was 
nothing in it.] 

Lens Serjt. for the Plaintiff. Undoubtedly thefe obje&ions are 
very nice. But the Court muft confider them as if taken upon a 
fpecial demurrer : for as there has been a general demurrer in the 
Court below to which the ftatute refpeding fpecial demurrers does 
not extend, the afiignments of errors upon the writ of falfe judg- 

(«?) Bat it feem* that it weald not have manner (he was heir. See i /Jf. pi. i$. 
been fnfficient to deferibe the Demandant where this doftrine was laid down in a writ 
as coufin and heir, without flawing in what of mtrdanctfler. 
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ment are in the nature of fpecial caufes of demurrer, ift, It is 
not fufficient in a writ of right fo.* the demandant to fet forth a 
feifin only j he mud fli.ew that he has the mere right. The iflue 
;■ is not taken upon the feifin but upon the right ; and urdcfs an al- 
legation of the right be made no iflue can be taken. The patfages 
cited from Fitzherbert only (hew under tvhat circmtfftances a writ 
of right may be maintained ; but do not point out what particu- 
lar allegations are necelfary to be made in the count. * So the cafe 
of Dally v. King only lays down that an allegation of an a&ual 
feifin is neceflary, but does not fay whether or not that feifin mult 
be alleged to be of right. With refpedt to the cafe of Wrote/ley v. 
Adams , though it was there faid to be correct to deferibe'a feifin 
in reverfion •** as of fee and right,” yet it was not there Holden that 
in a writ of right it would not be necelfary to deferibe a feifin in 
pofieffion as “ of right” alfo : that was not a cafe of a writ of 
right ; and the diftinftion there taken was between a feifin in de - 
mefne as of fee , and a feifin as of fee and right, the former of which 
, was thoyght rather to apply to a feifin in pofieffion on account of 
the word “ demefne,*’ and the latter to a feifin in reverfion. As 
to the paflage in Co. Litt ., though it be true that a feifin com- 
mencing by difieifin may in fome cafes be fufficient to maintain a 
writ of right, becaufe the tenant may be precluded from difputing 
it, yet it by no means follows that fuch a feifin mull not be al- 
leged in the count to be a feifin of right. The entry in Raflal, tit. 
Falfe Judgmeht , pi. 9. is indeed* an authority in fupport of this 
count ; but in that cafe as the parties joined iflue on the fa&, the 
objection could not arife ; befides which it may be obferved, that 
although the words “ dejure ’ are omitted in the deferiprion of the 
feifin, the demandant at the beginning of the count claims the efiate 
“ as his right and inheritance,” which in this cafe the demandant 
has omitted to do. As to the other entries cited from Rajlal , tit. 
Formedon, and Co. Entr. tit. Falfe Judgment , it may be obferved, that 
>the former is no authority in a writ of right, and that the omiffion 
-of the words** de jure" in the latter was not in the count but in the 
bar {a). With the exception of the precedent in Raflal \ tit. Falfe 


(4) Indeed in Formtdon tbe general iflue,. general iffo* dm dtdit, Co. Entr. tit. Form e- 
ia not joined upon the, mere right, aa in a don, pi. 5. 14. 16. fa. 322. t>. 329. 1. 341. 
writ of right, tpt upon the gift pf the donor, a. Raft. Entr. tit. Formtdon, pi. 3. 14. 16. 
For the efiate Remanded and Recovered in fo. 322. d. 329. i. 341. 4. Raftal. Entr. 
.Formtdon it not the mere right, i. t. 'he fee tit. Formtdon in Remainder, pi. 1,2. fo. 347. 
Ample, but an efiate tail. See Booth on tit. Rt/ctit in Formtdon , pi. 3. fo. 349, a. 
'Hal A&iont, fo. 88. See the form of the 
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Judgment , pi. 9. the entries will be found univerfally to have the 1801. 
words “ de feodo etjure To this?effe£t are the entries in Rajtal , tit. '’sTITT* 

JDroy/ pi. 1. fo. 233. pi. 5. fo. 234. b. ed. 1566, and another in ^ ct Ux * 
the fame book, title Copyhold, pi. 1: fo. 129. in which laft cafe it Dowland; 
appears tq have been thought necerfary in an adion in the manor judgment, 
court in the nature of a writ of right patent, for the copyholder to 
allege his feifin in dominico fuo tit de feodo etjure ad voluntatem 
domini jhcundum confuetudimm , *&c. . 2dly, If there be any incon- 
fiftency in the llatement of the demandant’s title, that part wlsich 
creates the inconfiftency, though under a videlicet , cannot be re- 
jected, for it is perfedly clear that in a writ of right all allegations 
of title are material allegations, for the title mud be regularly fet 
out, and proved as laid. Now if any thing appear upon the face 
of the title which could not by poffibility be proved, the title be- 
comes defedive : and in this cafe had the parties gone to trial, it 
would have been ifrrpoffible to prove that Hannah Ball ever was 
the heir of Thomas Gamlyn. The demandant could not have re- 
forted to any other mode of deriving bis title than that fet forth 
upon the record, and’by that it appears that Hannah Ball died be- 
fore William Gamlyn t who was the heir of Thomas Gamlyn. 

Williams in reply infilled that a writ of falfe judgment could not 
be confidered in the nature of a fpecial demurrer, but was to be 
compared to a writ of error on which nothing but defe&s in fub- 
ftance can be taken advantage of : and that one precedent in point 
was fufficient to induce the Court in a caufe of this fe/rt to fupport 
the judgment given below. 

Cur. adv. vult. 

On this day the opinion of the Court was delivered by 

Lord Alvanley Ch. J. We are to decide whether any of the 
errors afligned upon this record are fatal ; for if any of them pre- 
vail judgment muft be given for the tenant. The errors afligned 
are three in number. The ift obje&ion is, that it is not alleged 
that Thomas Gamlyn , from whom the demandant deduces his title, 
was feifed in his dcmefne as of fee and right . Upon this point we 
do not mean to decide the cafe. But thus far I will lay, that the 
obje&ion appears to me fatal, for all the precedents, with the fingle 
exception of one cited by my brother Williams , contain the above 
mentioned allegation. It was contended that the word ** right’' was 
unneceiTary, except where a reverfion is deftnbed, but that is not 
the cafe, for an eftate in poficffion muft be averred in the fame 
manner as an eftate in reverfion, except that in the latter cafe the 

words 
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i8or. words “in his demefoe” Ihould be omitted. The Court however 
do not intend to give judgment upon that point, being clearly of 
«rUx. opinion that the fecond objection is fatal. The fecond objection 
Dovu«d; is, that no right is deduced from Thomas Gamlyn to Thomas Dow - 
Judgment, land the demandant, inaftnuch as Hannah Dowland is alleged to 
be the heir of William Gamlyn , and the eight to have defcended to 
the faid Hannah Dowland as the heir of Hannah BaU> which faid 
Hanhab Ball mufl therefore have" died before ' the .faid William 
Gamlyn y or Hannah Dowland could not have been heir to William 
Gamlyny or the right have defcended from William Gamlyn imme- 
diately to her, and yet Hannah Ball is Hated to have been filler 
and heir of Thomas Gamlyn the father, who mull therefore have 
died in her lifetime, and to which Thomas Gamlyn the father, 
William Gamlyn the fon, who furvived Hannah Ball mull have 
been heir, and to which Thomas Gamlyn the father Hannah Ball 
never could have been heir, if it be true aff* alleged that Han- 
nah Dowland was heir to William Gamlyn at the time of his 
death, <and that the right defcended immediately from him to her. 
No doubt there ‘ is a complete blunder in' the mode of dedu- 
cing the title ; and it is equally clear that if the title be not ac- 
curately deduced through a feries of anccflors properly de- 
lcribed, the demandant mull fail. Now we are of opinion that 
this being a real a&ton, though originating in a manor court, ali 
the forms of proceeding mull be as llridly oblerved as if it had 
been a writ of right originally Commenced in this Court, and that 
the tenant has a right to avail himfelf of any inaccuracy which the 
demandant may have committed in the courfc of the proceedings. 
The coniequence is, that there mull be judgment for the tenant, 
and that the demandant take nothing by his writ. 


Ntv . a6tb. Dowse Gent. Demandant, Lloyd Tenant, and 

Reeve Vouchee. 


Writ of entry 
and fubfe- 
<}uent pro • 
ceedings in 
a recovery 
•mended by 
inferring the 
word * 44 nil 


qayley Serjt. moved on the part of the vouchee, to amend the 
writ of entry and fubfequent proceedings in a recovery fufFer- 
ed in Michaelmas Term, 39 Geo. 3. by inferring the words “ and 
all and all manner of tithes whatfoever yearly arifing, growing, or 
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renewing from and out of the faid premifes.” It appeared by the 
affidavit of the demandant that the grandfather of the vouchee by 
his will, dated the 14th of OEiober 1785, gave and devifed all and 
every his freehold manors,' mefluag'es, farms, lands, tenements, and 
hereditaments, fituate in the counties of Suffolk , Kent, Berks , or 
elfewhere within the kingdom of Great Britain , thereinbefore un- 
devifed, to the ufe of his grandfon J. P. Reeve and the heirs of 
his body j that the faid J. Pi Reeve by bargain and fale, dated the 
26th day of November 1798, for the purpofe of making a tenant 
to the pracipe, conveyed to J. Lloyd all that farm called Grayberry's 
Farm , with the feveral clofes, pieces, and parcels of arable, mea- 
dow, paftqre, and wood land thereto belonging, containing, £sV. 
fituate in the parifh pf Eton Bridge , in the county of Kent, and 
all other the manors, mefluages, lands, tenements, and heredita- 
ments of him the faid y. P. Reeve , and which were theretofore 
the eftate and inheritance of J. Ptumjled , late of, £sV. fituate in the 
leveral parities thereinbefore mentioned, together with all rights, 
privileges, advantages, hereditaments , and appyrtenances * belong- 
ing or appertaining or to or with the fame then or at any time 
theretofore held, ufed, occupied, poflefled, or enjoyed, or accented, 
reputed, deemed, taken, or known as part, parcel, or member 
thereof, or as belonging thereunto refpe&ively j and all the eftate, 
right, title, intereft, ufe, truft, pofleffion, property, claim, and de- 
mand whatfoever of him the faid y. P. Reeve, of, in, to, or out 

V § 

of the premifes, to hold to the faid J. Lloyd \ his'heirs and affigns, 
for the purpofe of enabling him to fuffer a recovery to enure to 
the ufe of the faid y. P. Reeve , his heirs and affigns ; that a re- 
covery was accordingly fuffered of lands in Eton Bridge , but that 
in the faid recovery no mentfon was made of tithes, the demand- 
ant, who was concerned as attorney for J. P. Reeve the vouchee, 
not being apprifed that the faid j. P. Reeve was entitled to the 
tithes of the eftate, but that he had fince difeovered that J. Plum - 
Jled was feifed of the tithes of the eftate, and that the fame pafled 
by his will to the laid y. P. Reeve the vouchee. The affidavit 
further ftated that it. Was the intention of the faid y. P. Reeve and 
of the demandant, that the faid bargain and fale and recovery 
Should comprife ail the eftate and intereft of the faid y. P. Reeve, 
•in the parifh of Eton Bridge , which had pa(fed to him by the will 
«of the laid Plumded the teftator. 
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j$pi. : Bay Icy ,Serjt. relied on a cafe of Milbanke v. JoUiffe, , decided in 

V o ^ the Court of Pleas at Durham^ 2$$ July 1772, with the concur- 
*• rence of the late Mr. Juftice and Mr. Juflice tVil/es, who 

were conlulted upon it (0). 

The Court, after foine hefitation on the part of Lord Alvanley 
Ch. J. allowed the amendment. 


(a) The following is a note of that cafe, or deanery of Chefter ft Strut, with the *p- 

Ati&anhev. JclliJ'e. In the Court of Pleas purtenanccs, £*fr. (deferring the premises 

at Durham. in the fame words as ufed in the fettle* 

On the i ithof January 1704 Ralph Ued- ment), and all other hi* lands, tenements, 

worth Efq. by his will devifed to his fon coal-mines, tithes, and hereditaments what* 
John Hedkxiorth Efq. and his heirs, all his j foever, to A . B. as tenant to th e f recipe for 
manor of Chefter deanery, with the ap pur- ; fuffering a recovery to the ufeof himfelf in 
tenances, and all his mdluages, lands, and j fee. Tne recovery was fuffered on the 2d 
hereditaments whatfoever in the county of Oflater, 1 1 G$o. 1. of the manor or deanery 
Durham , and all other his real efbtes. On of Chefter le Street , with its members and ap- 
the 27th and 28th Au^uft 1714, by leafe purtenanccs, 30 meffuage*, 120 cottages, 1 
and releafe (on the marriage of John Hed~ dovehoufe, 10 garden, 5, 1300 acres of land, 
worth with Svfannah Sophia Pelf ant) he con- 1400 acres of meadow, 1300 acres of paf- 


veyed to truftces all thf t the manor or lord* j 
(hip, or deanery of Chefter le Street , with the 
appurtenances, and diveia lands, (fc. (as 
deferibed), , and all other the mefiuages, 
lands, tenements, and hereditaments what- 
fbevcC'Of him the faid John Hsdwortb in 
Chefter h Street, or el&wh?re in the county 
o( Durham , wherein he had any eflate of 
freehold or inheritance, together with all 
hereditaments , rights, members, and appur- 
tenances, to the faid manor, lordihip, or 
deanery, and premises belonging, enjoyed 
therewith, or reputed as part thereof, (ex- 
cepting tithes *nd .mines), to the nfe of 
himfelf and his heirs until the marriage, | 
then to himfelf for life, remainder to the 6rft ! 
and other fons of the marriage in tail mate, 
remainder to himfelf and the heirs male of 
his body, remainder to (he daughters of the 
marriage in tail, remainder to his own right 
heirs. There was ifluc of this marriage 
one daughter only, Eleanor , married to Sir 
Richard Hilton , and mother of Mrs. JoUiffe. 
The faid John Hed-worth (previoufly to bis 
marriage with a fecond wife, the mother of 
Lady Millanke ), being tenant in tail under 
the above fettlement, barred the limitations, 
to the daughters of the firil marriage, by J 
recovery fullered in coofequence of a leafe 
and releafe, dated the 4th and 5 th September 
1724, whereby 'he granted, bargained^fold, 
and releafed alt that the manor or lordihip, 


tore, 20 acres of wood, 200 acres of furze 
and heath, 400 acres of moor, and alfo 
mines of coal and common of pafture for all 
cattle, with the appurtenances in the parifit 
of Chefter in the Street. On the 15th Dt* 
ember 1746 John Hedworth by his will de- 
vifed to Sir Richard Hilton and Sir Ralph 
Milbanke, and their heirs, all that his deane- 
ry, prebend, reftory, and vicarage of the 
collegiate church and pariih of Chefter in 
the Street , and the manor and royalties 
thereof, and all tithes, fsfr. thereunto be- 
longing, and all other his mtiluages, lands, 
and hereditaments in truft as to one moiety 
thereof for his daughter Eleanor , Lady Hil* 
ten (mother of Mrs. JolliJft), and the heirs 
of her body ; and as to rhe other moiety for 
his daughter Elizabeth (the mother of Lady 
Milbanke), and the heirs of her body* with 
remainders to the heirs of his body. The 
teftator gave his copyhold eftates upon the 
like trutts, and in bisdevife thereof direded 
that if hie daughter Lady Hilton Ihould 
make any other claim upon them than un- 
der his will, every devife in her favour con- 
tained therein ihould be void. On the 26th 
and 27th June 1754, Sir Richard and Lady 
Hilton conveyed all that moiety and all other 
the part and (hare of Ledy Huron of and 
in the manor or deanery of Chefter le Street * 
with the appurtenances, and theadvowfon* 
donation, and right of prefcatauon of, in, 

and 
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and to the church, curacy, or donative of 
Cbefter aforefaid, and of all thofe farmholds, 
tithes, £f fc* late of the faid John Hedwrthf 
tfc, to a tenant to the praecipe for* fufFering 
a recovery, to the ufes therein mentioned. 
The recovery then fuffered was of a moiety 
of the manoc or deanery of Cbefter % t&c. and . 
alfo of all and all manner of titles, fiff. 
and alfo of the advowfon, donation, and 
Tight of prefentation of, in, and to the 
church of Cbeflfr in the Street . Sir Ralph 
and Lady Milbanke afterwards iuffered a re* 
covery of the other moiety by the fame de- 
fcription. 

On the 31ft of March 1772, Mr. Jotliffe 
contefting \he alternate right of prefen ra- 
tion derived through Lady Milbanke, a rule 
was obtained in the Court of Pleas at Dvr- 
ham, on behalf of Sir R. Milbanke and his 
cldeit fon by Elisoabetb his wife dcceafed, 
calling on Mr. Jollffe and Eleanor his wife 
to (hew caufe why the writ of entry of the 
recovery fuffered by John tdedworfh, id 
October, 11 Gee. i, (hould not be amended 
by inferring the words, “ etc etiam advoca- 
tionem, fre/entationem, donationem, nomina- 
tiouem, libtram difpefitionem et jus patrenatus 
ecclefue de Cbefter le Street, at eiiam adw 
cationem , prejentationem, donationem, liber am 
difpofitiontm et jus patronatns de curat 'tone de 
Cbefter le Street,” next after the words 
quadragiut. acras morse j and why the writ 
of feiftn and the record of the recovery, and 
exemplification thereof, and all entries and 
proceedings relating to the fame recovery, 
(hould not alfo be amended accordingly. 

On the pan of Mr. and Mrs. Jotliffe it 
was infilled, that by the fettlement of the 
27th nod 18th o lAugufi 1714, the curacy 
of Cbcjler It Street paflfd under the general, 
Void hereditaments, and was properly fettled 
to ufes, and remained fo fettled/there being 
no words in the recovery proper for a reco* 
very to pafs the nomination to the curacy, j 


confequently that Mrs. Jollifte^ z\ heir of 
the body of John Hedworth by Syfanna So- 
phia his firft wife, was folely entitled to the 
nomination* The amendment to the re- 
covery therefore was oppofed as affecting 
the right of Mrs JoHiffe. 

On the part of Sir Ralph Milbanke and 
his fon it was urged, that it appeared from 
the whole cafe, and particularly from the 
devifes in the will of John He/hworth of the 
15th of December 1746* that it was *his in- 
tention by the fettlement of 4th and 5th 
September 1724, and the recovery fuffered 
thereupon, to include the advowfon ; and 
the recovery fuffered by Sir Richard and 
Lad y Hilton in 1754, was alfo relied upon 
to ihew that they did not confide* them* 
felves entitled to more than a moiety ot the 
advowfon. It was therefore contended that 
as the intention of John Hrdwortb to include 
the advowfon appeared, if the recovery did 
not contain proper words to cffe&uace fuch 
intention it was amendable. 

The matter having bttn argrfed before 
the Juilices of the Court of P|$as on the 
16th April 1772, if was referred to Mr. Juf- 
tice Gould and Mr. J office Wilhs f the tem- 
poral chancellor of the county palatine of 
Durham, and both of them juffices Of .the 
Court, for their opinion thereupon, who 
wire defired to appoint the parties to attend 
them by their counfel, if they thought pro- 
per, in order to have the faid matter of law 
>fully argued before them 4 and the faid 
Juffices were requefted to certify their opi* 
nion to the faid Court. 

The certificate was as follows. 

u We are of opinion that the recovery 
ought to be amended by inferring the words 
in the manner prayed by the motion. //. 
Gould 0 Eo Willet . Serjeants Inn, June 
1772 ” 

On the 23d of June lyyz, after hearing 
counfel on both iides, the Court of Pleas 
made the rule for cite amendment abfoluse.. 
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iiartshorn ana Another, Aiiignees of Wright, a 
Bankrupt v. Mary Slodden. 


jtuuzcs iur Awn, oerore l^ord Kenyon, and a verdidt found 
for the Plaintiffs for 90/., with liberty to the Defendant to move 
to have a nonfuit entered, if the Court fhould think him entitled to 
do fo under the following circumftances. The bankrupt tfeing in- 
debted to the Defendant in 150/. for which lie had given his pro- 
miffory note, was applied to by her on the loth of September 1 800 
for a further fecurity, upon which he gave her a bond for pay- 
ment of the debt with intereft in fix months. After this, hearing 
that the bankrupt was in failing circumftances, the Defendant on 
the 29th of November in the fame year defired the bankrupt to let 
her havi fome of the goods out of his {hop, which was a Ihop for 
the fale of earthen ware, and full of goods, in payment of her debt. 
The bankrupt having agreed to this, a perfon on behalf of the De- 
fendant went to the bankrupt’s houfe about 3 o’clock in the afternoon 
of the fame day, and began packing up and fending away to the De- 
fendant’s a confiderable quantity of Stafford/bire ware. The packing 
up lafted till after it was dark, and fome of the goods were re- 
moved in the dark, but no privacy in the tranfa&ion was attempt- 
ed. The bankrupt made out a bill of parcels to the Defendant, 
in which he charged the goods at 90 l a which was more than their 
value, and an indorfement was made upon the bond for the receipt 
of 90/. in part payment of the debt. The quantity of Stafford/bire v 
ware removed was confiderably more than the Defendant could 
have any life for in her family, and (he was not in trade. On the 
5th or 6th of December following, the bankrupt was arrefted, and 
on the 9th, while in prifon, executed an alignment of all his ef- 
fects, which conftituted the a<ft of bankruptcy. It being contended 
that this was a fraudulent preference on the part of the bankrupt, 
becaufe the bond was not due at th^time the goods were required 
by the Defendant . and delivered to her, Lord Kenyon advifed the 
Jury to find a verdi& for the Plaintiffs for 90/. the amount of the 
charge ha the bill of parcels, in order that the . point might be 

8 brought 
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brought before the Court, and no further expence be incprred, if 1801. 
they fhould think fuch a verdi^could be maintained in law. Hart'hc*n 

Accordingly a rule nifi for entering a nonfuit having been ob- and Another 
tained on a former day, * Slooden. 

Befi and Praed Serjts. now Ihewed caufe. If the transfer of 
the property in queftion $ as made in contemplation of an a& of 
bankruptcy, it was clearly void. Now the nature and quantity of 
the goods, sis well as the time and manner of removal, equally 
fhew that the tranfa&ion was not in the ordinary courfe of trade ; 
and indeed the demand of the goods was founded on a knowledge 
that the bankrupt was in failing circumftances. It cannot be faid 
that the transfer was. made under any threat or fear of legal pro- 
cefs. fince the Defendant was not in a fituation to threaten the 
bankrupt, the original debt being extinguifhed by the bond, and 
the bond itfelf not being due. The tranfadtion therefore muft be 
taken to be a voluntary transfer in contemplation of bankruptcy, 
for the purpofe of giving the Defendant a preference over the 
other creditors. In Alder/on v. Temple , 4 Burr. 2239. Lord • 
Mansfield conftders the queftion, whether a transfer made upon 
the eve of a bankruptcy be void or not, as depending on this, Whe- 
ther it be done in the ordinary courfe of ^bufinefs ? And in iRufi 
▼, Cooper , Cowp. 633. Lord Mansfield fays, where a fale of goods 
is fraudulent, and done with no other view whatfoever but to de- 
feat the equality of the bankrupt laws, it is void on account of 
fuch intended fraud ; aqd he alfo relied on the (jircUmftance that 
the Defendant in that cafe never bought or dealt in the kind of 
goods transferred. The cafe of Smith v. Payne , 6 Term Rep . 152. 
is no authority in the prefent cafe, becaufe there the Jury exprefsly 
negatived any fraudulent preference, whereas here the queftion of 
fraud is left open for the Court to decide. Befides, in that cafe 
the debt was due {a) at the time when the goods were delivered to 

the creditor. p 

Shepherd Serjt. in fupport of the rule. The only queftion is. 

Whether the circumftance of the bond not being adually due at 
the time when the goods were delivered, will make that delivery 
void, which would cleariy have been good had the bond been 

(«) Indeed In Singleton and Othtrt , Af- Eldon partly diftinguUhed the cafe from that 
Rgnut 0/ Howell v. Butler , ante, p. 2S3. of Smith v. Piiyht, by obfemng that in the 
where payment of a note was defeated on latter « the fccurity was taken for a debt 
the ground of fraudulent ptefetence, Lord equally due. 
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1S01. over-due'? A bond is debitum in prafcnti , though folvendum in 
11a rts horn future ; and if the obligor, upon application from the obligee, pay 
and Another jj e f ore the day 0 f payment exprefled in the bond, there 

Siouoew. can be no ground to impute fraud. The cafe of Tbompfon v. Free - 
man , i Term. Rep. 155. is decifive of this point, For 'there the 
Defendant having joined with the bankrupt in two bonds, the 
latte*- before the bonds became due, or the Defendant had been 
damnified, fent for the Defendant in confcquence of & letter inti— 
mating his failing iituation (which letter he by miftake conceived 
to have come from the Defendant’s agents), and propoled to him 
to take out his debt in goods; to which the Defendant acceded, 
and a warrant of attorney was given, upon which the goods were 
taken; and the Defendant was held to be entitled to Tetain the 
goods. 

Lord Alvanley Ch. J. The cafe of Tbompfon v. Freeman has 
•fatisficd the only doubt which I entertained. 'The impreflion of 
the cafe upon my mind was favourable to the Defendant, and I 
‘ only Wifhed for £ti authority to fan&ion my opinion : luch an 
authority has now been produced, for the cafe of Tbompfon v. Free - 
man , as far as principle is concerned, is decifive of the prefent. 
In this cafe a debt vus‘ bond fde due from the bankrupt to the De- 
fendant upon a promiffory note ; and the latter finding that the 
former was in failing circumftanccs, applied for a better fecurity, 
and received a bond, w-ith a condition that it fhould be void on 
payment of the<debt in fix months. Though it be clear in point 
of law that this bond extinguifhed the debt, and that it did not 
give any new right of a&ion until after the lapfe of fix months; 
yet the parties probably knew nothing of all this ; and for any 
•;thing that appears they may have luppoled that the Defendant had 

s- 

the fame right to enforce the bond by a&ion which fhe had be- 
fore to enforce the debt. Soon after the Defendant began to 
fufpecl that the bankrupt’s circumllances were growing worfe; 
•upon which fhe demanded a further fecurity for her debt, namely, 
a delivery of goods, which demand was accordingly complied 
with. It is admitted that a trader cannot in contemplation of 
bankruptcy difpofe of his goods of his own accord without appli- 
cation on the pjirt of his creditor! But it is not fufHcient to avoid 
the delivery of goods by * trader that filch delivery be made vo- 
luntarily *on his part, and that an aft of bankruptcy enfues ; it 
mull; alfo appeal that he had the ad of bankruptcy in contempla- 
tion 
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■lion at the time of the delivery. Nin has \t ever been held that i8ot. 

if a creditor prefs for paymenf « his debt, and thereby obtain 
.goods, > that the intention* of the bankrupt flaall be called in aid to Another 
fet afide the transfer. If the goods be delivered through the Sl'odoek 
urgency of the demand, or the fear of profecution, whatever may 
have been in the contemplation of the bankrupt, this will not 
vitiate the proceeding. The cafe which has been cited diredly 
applies. Mr. Joftice Buller there left it to the Jury to coqfider, 

“ whether the means which the bankrupt put into the Defendant’s 
hands to pay himfelf were fraudulent or not ; for if (he had exe- 
cuted the warrant of attorney from neccflity in order to fave her- 
fclf, thftugh perhaps ading by miftakc, or under a fake apprehen- 
sion that *the Plaintiff was taking due means to enforce his de- 
mand upon her, it was certainly a legal ad ; but if fhe had aded 
•with a view to favour the Defendant, and give him an unjuli 
preference, it %vas*void.” Prom the report of Lord Kenyon we 
are certainly not to conlider this as a cafe of fraud, except lo far as 
fraud is to be inferred from the circumftance of the bond not being 
due. The cafes of Aldcrfon v. Temple , ana. Harman t. Fi/her ,• 
.proceeded on the ground of the transfer of property not being 
completed ; and therefore do not apply to this cafe ; but it has 
been eftablilhed by fublequent decifions, that it is competent to a 
creditor to prefs his debtor for a further fecurity at any time pre- 
vious to the bankruptcy ; and if a fecurity be bond Jide given under 
the imprelfion of an obligation, .and not fpringing from the vo- 
luntary ad of the bankrupt, fuch fecurity is good. And the cafe 
of Thompfon v. Freeman completely fatisfies me, that the circum- 
ftance of the bond not being enforceable by immediate arreft 
miikes no difference. Here the Defendant demanded a further 
. fecurity for tho debt previous to any ad df bankruptcy .; and we 
are not to prefume that the delivery was voluntary on the part of 
the bankrupt, fmee we muft underftand from the report of the 
noble and learned Judge, that if it had not been for the queftion of 
law refpeding the bond not being adually due, the Jury would 
have found a verdid for the Defendant. 

Heath J. I*am of the fame opinion. It appears to me that 
there is not only no fraud found in this cafe, but no ground from 
which the Jury could have inferred fraud. A bankrupt has the 
difpofition of his property till the moippat when be commits an 
•ad of bankruptcy ; and unlefs he difpofe of it in fraudem legis, 

* * his 
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his transfer will be good, Ivaud ^indeed changes the complexion 
of things both in civil and crimn^l cafes. Thus if thieves under 
pretence of legal procefs pcrfuade thofe within the houfe to open 
the door, and then rulh in . and rob the houfe, it is nevertheless 
burglary, for the law will fupply the breaking, becaufe tjie device 
by which they entered was in frandem legis. But it is not fufficient 
to impeach a payment that the debtor voluntarily pay his creditor, 
unless at the time he fo pay him he has an aft of bankruptcy in 
contemplation. If a father advance portions to his children, fuch 
advance is voluntary, but not fraudulent, unlefs in contemplation 
of bankruptcy. 

Rooke J. I entirely concur in opinion with the rerf of the 
Court in thinking that a nonfuit ought to be entered. There may 
perhaps be fome circumftances in the report leading to a fufpicion 
of fraud ; but 1 have no doubt that if the whole cafe had been 
left to the jury, a verdift would have been found for the Defendant, 
and the imputation of fraud would have been negatived ; for Lord 
Kenyon a t dvifcd the Jury to find a verdift for the Plaintiff, merely 
for the purpofe of bringing the queftion of law before this Court. 
The queftion, exclufive of fraud, is this, Whether the Court muft 
neceffarily imply this tranfaftion to be illegal from the fingle 
circumftance of the bond not being due ? It is true, that by giving 
the bond, the nature of the debt was changed, and the payment 
of it could not have been enforced at the time when thefe goods 
were given. «But I do not hold that every bond fide payment of a 
debt, to which the party could not be abfolutely compelled, is 
-neceffarily a fraud upon the bankrupt laws. Though the pay- 
ment be fo far voluntary that it could not have been enforced, yet 
it is not therefore void, unlefs made collufively between the parties 
in CQntemplation of bankruptcy. In the prefent inftance the pay-* 
ment was by way of anticipation of a debt not then aftually en- 
forceable. Now the cafe of Thompfon v. Freeman is in point to 
fhew, that fuch a payment may be good if made at the requeft 
of the creditor. There is alfo a cafe of Hajfel v. Simpfon y Co. B. L. 
85. (a) in which Lord Mansfield feems to hold the fame doftrine. 
The bankrupt there having conveyed to the Defendant (who had 
become furety for him in a bond which the Defendant was not 
called upon to pay* till after the bankruptcy) a copyhold ellate and 
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•all his (lock in trade, and penfetm eflate. Lord Mansfield fays* 

4 ‘ if he had -conveyed only the/ copyhold, and that at the requeft Ha&tshork 
of the furety, it would have been good.*’ This cafe appears to me 
ftrongly to corroborate that of Thompfin v. Freeman. On general 
principles Hkevvifc a trader has as much right to pay his debts be- 
fore they become a£tua!ly due as any other perfon ; and the cre- 
ditor is not to Jofe the benefit of luch payment becaufe a jjank- . 
ruptcy enfues, unlefs it be made with a view to defeat the policy 
of the bankrupt laws. 

Cii AM'BRE J. The payment of a debt before it is recoverable 
may be* a material circumftance from whence a Jury may infer, 
together with other clrcumftances, that fuch payment was fraudulent. 

The rule appears to*me to be this. Any paym'ent made by a 
trader before an aft of bankruptcy, and in contemplation of fuch 
ad, and with a view on his part to give a preference to a particu- 
lar creditor, is void. This dodrine indeed is new, and has been 
introduced within our own memory,; but affords a good rule, be- 
caufe founded in equity. In this cafe however the qu£ftion is,* 

Whether the circumftance of the debt not being payable is of itfelf, 
and in point of law, fufficient to avoid the .payment altogether as 
fraudulent? I cannot think that it is. It is perfedly clear that the 
Defendant in this cafe fought for payment of her debt, becaufc 
{he was apprehenfive of a bankruptcy ; judgiug.from appearances, 

Hie thought her debtor in had qircumftances, and therefore ufed 
due diligence to obtain payment of her debt, as any fair creditor 
might have done. But we cannot fay that the fingle circumftance 
of the bond not being payable at the time is fufficient to make the 
payment fraudulent. Perhaps it might have been as well if the 
whole queftion had been left *to the Jury; but 1 underftand from 
the report, that if this point had not occurred, the verd'uft muft 
have been for the Defendant ; *and indeed I think it ought to be 
for the Defendant notwithftanding this point. Great ft refs has 
beeu laid on the late delivery of the goods, but although that cir- 
cumftance (hews, that the Defendant was under apprehenfion, it 
does not prove frayd ; for.it appears that the perfons who retnpved 
the goods began early, and we c«fa only infer therefore that they 
were unwilling to leave the work imfinhhed. Ipdeed, if a fraudu- 
lent preference had been intended, the bankrupt would have paid 
-ofF.the whole debt, for the ftiop was full of goods, and thole re- 
moved by the Defendant conftituted only a fmall part of the ftock. 

Vol.IL 7i M . B efide^ 
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Befides tfte bankrupt made a v$fJpod bargain, for in making out 
Hahtshorm ^is bill of parcels he charged thv Defendant a higher price than 
aod Another goods were worth. It is true that the Defendant could not 
hare put the bond in fiat at that time, hut Hill Hie might have in- 
jured the bankrupt’s credit by being clamorous for her debt, and 
perhaps have prevented him from continuing his trade. It appears 
to me therefore that if the cafe had been left entirely to the Jury, 
the weight of evidence was fo much in the Defendant’s favour, 
that they muft have found for her; for I do not perceive any cir- 
cumftance from which fraud can be inferred. Con fidering indeed 
that the payment of the bond at a time when it was not, capable 
of being enforced by adiion was the only point referved, I think a 
nonfuit ought to be entered. 

Rule abfolute. 


Nov. 27th, 


FOOTT V. COARE. 


If the Plain— 
tilf in an ac- 
tion ofaffault 
having reco- 
vered only 20 
fhillings da* 
mages, 
whereby he 
is entitled to 
no more than 
20 (hilling* 
coils, bring an 
adion on the 
judgment, 
and obtain* 
ingjodgment 
by default in 
that a&ion 
enter it up 
for debt and 
cods, the 
Court on 
affidavit of 
the Defen* 
dant being 
refident in 
the city of 
London, and 
liable to be 
fummoned to 
the Court of 
Requelfa, 
will, under 
the 39 and 
40 Geo. 3, 
c. 1*04., let 
afide the 
judgment aa 
10 cods. 


nr -his was an application to fetafidc the judgment entered up in 

, this cafe as to the cofts. The circumftances under which 
» • 

the application was made were as follow. In Hi/ary Term laft the 
Plaintiff commenced an a&ion of a (fault in this Court again ft the 
Defendant, and at the Guildhall Sittings after thajt.Term obtained 
a verdi<9: for so fhillings, whereby he became entitled to no more 
cofts than damages. The Plaintiff then brought an adion of debt 
upon the judgment, upon which the Defendant’s attorney tender- 
ed to the Plaintiff* s attorney his 40 fhillings, and gave him notice 
that if he took a judgment by default and entered it up for cofts, 
the Court would be moved to fet that judgment afide as to the* 
cofts. This tender was refufed, and judgment being fuffered to 
go by default, was figned by the Plaintiff's attorney for debt and 
cofts in Trinity Term laft, and an execution iffued thereon in the 
vacation following. To found this application there was an affi- 
davit on the part of the Defendant, ftating that he was an inhabi- 
tant and refident in the city of London t and liable to be fummoned 
to the Court of Requefts in that cify, and that the debt fued for 
and recovered by ‘the Plaintiff amounted to no more than 40 fhil- 
lings. 

A rule nift had been obtained on a former day, at which time 
the Court were referred to the 39 and 40 Geo. 3. c. 104. repea 1- 

• H injr 
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ing fo much of the ftatutes of \jc, t.c. 15. and 14. Gm.'i. c. to. 
as confined thejurifdi&ion of the Court of Requefls to 40 fhillings, 
and extending that jurifdi&ion to, j/. The 12th fe&ion of the 
aft enads, “ that if any a&ion or fuij fhall be commenced in any 
other court than the faid # Court of Requefls for any debt not ex- 
ceeding the fum of 5/. and recoverable by virtue of the flatutes of 
y$c. 1. and Geo.* 2. and of tips ad or any of them, in tbe^faid 
Court of Requefls, then and in every fuch cafe the Plaintiff or 
Plaintiffs in fuch adion or fuit fhall not by reafon of a verdid for 
him, her, or them, or otherwife, have or be entitled to any cofls 
wbatfoever.” 



Bcjl Serjt. now fhewed caufe, and relied in the firft place on an 
affidavit, ftating, that Vrhen a plea was demanded of the Defendant’s 
attorney, the anfwer given was, that the Plaintiff might take a 
judgment if he pl^afed : 2dly, He infilled that the application was 
made too late, for that the Plaintiff figned his judgment in Trinity 
Term lafl, at which time the Defendant ought to have applied to 
the Court, and not have fuffered the Plaintiff totfake out execution’ 
before he made any complaint (<2) : 3dly, He argued, that as this 
was the cafe of a judgment by default, the Court would not attend 
to the application, and cited Brampton v. Crabby 1 Sir. 46. : and, 
4thly, That the words of the 39 and 40 Geo. 3. being, ** by reafon 
of a verdid ot^Dtherwife/* this cafe did not fall within the provi- 
fion, being a judgment by default 

Shepherd Serjt. in Purport of the rule obferved, that even fup- 
pofing the Defendant to be late in his application, ftill that objec- 
tion could not apply to a cafe like the prefent, where the ground 
of the application was, that the judgment for the cofls was void, 
|he Plaintiff being deprived of cofls by the provifions of 39 and^o 
Geo. 3. ; but he contended that the application was made as early 
as poffible, the execution having only been taken out in the vaca- 
tion (till which time the Defendant had no reafon to fuppofe the 
Plaintiff would attempt to enforce a judgment contrary to law) and 
the Court being moved early in this Terra. He alfo contended, that 
under the words “ Uy verdid or otherwife,” a judgment by default 
was clearly included, unlefs the, words “ or otherwife,” were to be 
deemed altogether inoperative. 


(«) Bat the judgment in thii cafe being win v. Parry, 4 Term Rtp.% 77. Jtajiy <r. 
defective, not irregular, the latenefa of the Wilfn, 5 Term Rtf. *54* 
application could not care the defeft. Gw/-/ 


Chambre 
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i8or« Ch ambre J. at fir ft exprefle^fjfo me doubt, whether aftions of 

debt upon judgment were not local, ancf therefore not within the 

CoTr* provifions of the 39 and 40 3. 

But on canfideriog the words of the ad, which are (a), “ all 
debts, whether upon fimple cbntraft orotherwife,” and that the 
only exception, of ipeciilty debts was (2), “ any debt by fpecialtr 
which, /hall not be for the pay merit of a fum certain,” .and that 
adions on. judgments were not within the exception, 

‘The whole Count wasof opinion that the prefent cafe fell within 
the provifions of the ad, and that it would be moft vexatious if 
.every 'Plaintiff.obtaining a finall fum by way .of damages mould be 
at liberty to bring an adion of debt upon the judgment in the iu- 
perior court, and harafs the Defendant with additional cofts. 

Rule abfolute. 

c 

(*) s. .*» (£) s. 11. 


avv. 27th. ,• Lawson v. McDonald. 


Affidavit to 
hold to bail 
made by A. 
k refped of 
a debt due ta 
B. before hit 
difch&rge un- 
der an infol- 
vent aft, 
whereby B>'% 
'eft ate became 
veiled in the 
Clerk of the 
Peace* and 
negativing a 
tender in 
bank notes 
to the know- 
ledge or be* 
lief of A > 
held fuffi- 
eient, the 
Court allow- 


V-pHE Defendant in this cafe was holden to bail upon the affida- 
■*“ vit of Jonah M'-Ewin, who depofed that jtkfc Defendant was 
juftly indebted to the eftate of Andrew M'Ewin, formerly of, &c, 
late of \&c. and alfo late a prifoner in the Kings Bench prifon, and 
difeharged therefrom under the late infolvent aft, 41 Geo . 3. , in 
the fum of 41/. gt. 6 d. for goods fold and delivered by the faid 
Andrew M'-Ewin to the Defendant before the til of March laft, 
and before his taking the benefit of the faid aft/ that the Defend- 
ant was commander of a /hip bound for Jamaica , and that he was 
about to fail for Jamaica on Saturday then next, as the deponent 
Bad been informed and belie ved ; that by virtue of the faid aft the 
legal eftate of and in the effefts of the faid Andrew M'-Ewin, 
which before the ift of March laft he was poflefled of or entitled 


jJ g by fob?* t0 * became v cfted in the Plaintiff, the clerk of the peace for the 
queot affida- county of Surry in truft for the benefit of the creditors of the faid 
Andrew M'-Ewin, under and by virtue of the faid aft, as the de- 
ed P 00601 been informed and believed; and that no tender or 

neb when # ’ ■' 

out of town, nid that >t toe time when the affidavit to hold to bailwa* tnadr, B, wa» out of town tod 
that an immediate atrfft wai neceflary, ai the Defendant wtt about to fail oa a voyage, * 
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offer had been made to pay thtWid fum of 41 /. 9*. (d. or any 
part thereof, in notes of the Grr/vernor and Company of the Bank 
•of England, expreffed to be payable on demand, to the knowledge 
or belief of the deponent. . 

A rule niji was obtained for difcharging the Defendant upon a 
common appearance, on the ground of the tender in bank-notes not 
being properly negatived, inafmuch as it did not appear that Jonah 
M'Ewin the deponent had any connexion with the parties to the 


59 * 

i8or. 


Lawson 

*u. 

M‘Donau>, 


adion, and as lie only negatived the tender to his knowledge or 
belief. 

Shepherd Serjt. now fhewed caufe, and produced affidavits of 
Jonah M'Ewin, anti alfo of Andrew M l Euin the infolvcnt, the 
former of whom ftated that he was the father of the infclvent; 
that he was in the habit of tranfadting his fon’s bufmefs when he 
was out of town, and that having heard that the Defendant was 
about to fail, he made the above affidavit for the purpofe of hold- 
ing him to bail : and the latter Hated that he was out of town at 
the time when the ajrreft was made, and added that theliebt was* 
due, and that no tender in bank-notes had been made to him. 
He contended, that although no fupplemental affidavit could be 
admitted for the purpofe of fupplying any defedt in the original 
affidavit relative to the tender in bank-notes, yet that it was com- 
petent to the ^Plaintiff to produce affidavits to explain the fituation 
of the Deponennn the affidavit to hold to bail, and to fliew the 
reafons which entitled him to make fuch an affidavit ; that it now 
appeared that the infolvent was not in town at the time when the 
arreft became neceflary, and that his father had the management 
of his affairs when be was out of town, which therefore enabled 
him to make the. affidavit j and that if he was entitled to make 
the affidavit, it could' .not be neceflary that he fhould do more 
than fwear to his knowledge and belief. He infilled that in thefe 
cafes the affidavit mull in general be made by fome perfon different 
from thp original creditor, fince the infolvent himfelf is feldom to 
be found ; and-that the clerk of the peace could not be required to 
make it, fince although the property be veiled in him by law, he 
can know little of the affairs. t He cited Cbatterley v. Finck, ante , 
390. to Ihew that an affidavit explanatory of the deponent's fitua- 
tion might now be received, and to proven ’.that where *tbe princi- 
pal is not in town the affidavit may be made by another perfon 
who has cognizance of the circumltances ; alfo the Mayor of Lon- 
Vol. II. 7 n * don 
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1801. don v. Dias, i Eaft. 237. to ffie^jjat where the affidavit may be 
Lawion made by any perfon but the princfyU, it is fufficient if he negative 
M'Dohald. a ten ^ er t0 d** beft b** knowledge and belief. 

Beft Seijt. contra relied upon "Bolt v. Miller , ante % 420. to ffiew, 
that no fuch explanatory affidavits as had now been produced 
ought to be received, and alfo that at all events theinfolvent ought 
to have joined in the affidavit (a) ; obfcrving that it did not appear 
hut that a tender might have been made to him previous to the 
1 ft of March , when the affignment of his effe&s took place. 

Lord Alvanley Ch. J. In a cafe circumftanced like this, it is 
impoffible to expert a pofitive affidavit. But there muft be rea- 
fonable evidence appearing upon the face of the original affidavit 
that no tender was made ; and no fupplemental affidavit as to that 
point can be admitted. But an affidavit may be admitted to ihew, 
that the deponent was in fuch a fituation as to entitle him to ne- 
gative the tender to the beft of his knowledge 'and belief. The 
beft evidence muft be obtained which the cafe will admit of. In 
this cafe the infolvent was out of town at the time of the arreft, 

I ‘ 

and if the arreft had not been made then, the Defendant would 
have failed, and the opportunity of arrefting would have been 
Joft.‘ * 


Heath J. Every thing having been done in this cafe which 
could be done, I think that the arreft ip good. 

Rooke and Chambre Js. concurred. 

Rule difcharged. 


(a) Had he been in Londtn when the affi- and the tender mail then, ai it ftiould feem, 
davit was made, this would have been ne- have been exprefsly negatived, ibid, and 
cedary, according to the cafe of Belt v . Miller, Elliott v. Duggan, 2 Eaft. 24, 
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1801. 


Whitbread v. MAY.^nd Another. Nov, a8tb. 


npHiS was an iffue directed by the Court of Chancery under j devifcd 
a decree made by the Mailer of the Rolls, to try, Whether 
the feveral laads (iituatc in the* feveral parilhes of Hcarne , ChMct , the county of 

T ... n i r r J y Witts, and 

W xnjboroughy Starr Rc culver ^ and Swacliffe ) which the Plaintiff lUame and 
contracted to fell to the Defendant, paffed by the codicil to the the county of 
will of the teftator Samuel Whitbread (the Plaintiff’s father), bearing foa'in fee.*"* 

date the 2 4 t)i of June, 1795 ? tuL'dl™* 

The caufe was tried .before Lord Eidon , Ch. J. at the Guildhall h * d lands 

• J m the panlh 

Sittings after Hilary Term laft, when a verdiei was found for the of/fr«r«,and 

° .. r alio in the 

Plaintiff, damages 20 /., lubjett to the opinion of the Court on the feveral pa- 
following cafe. fr.,s.,R., 

On the part of the Plaintiff it was proved, that Samuel Whitbread , “ n h kh h* U 
Efq. deceafed, the father of the Plaintiff, being feized it* fee of ^“^ 0 a n f '^ 7 
very confiderable real eftates fituate in different parts of the king- from one 
dom, by his will, dated 24th June 1795, deviled all and every his EfedTo' ”1 
freehold eftates and hereditaments whatfoever and wherefoever 
(except as therein was excepted) unto certain truftees therein named, 
and their heirs, upon the trufts in the fa id will fpecified, and eihce a^z«/. 
amongft others^ truft for his fon Samuel Whitbread, Efq. th £ and alio a ,a 
Plaintiff and his afligns, for life, with divers remainders over in 
ftrid fettlement, and by a codicil to his faid laft will and teftament, £?** 
dated the 24th day of June 1795, the faid teftator deviled as fob 
lows: “ And whereas I have in and by my faid will given, de- death, and at 
“ vifed, and bequeathed, all and every my freehold eftates and he- hifdMth°he 
«< reditaments whatfoever and wherefoever, except fuch of them f n a ^^* te 
« a8 are included in my Ton’s marriage fettlement, and fuch parts ■* in 
<« of my brewhoufe as are freehold, unto my fon-in-law James thepariihe. 
“ Gordon , jun. and my nephews Jacob Whitbread and John Win - w.‘T!r.J 
« gate Jennings , and. their heirs, to the ufe of my fon Samuel an |f/ whe . 
« Whitbread i or life, with remainder over as therein expreffed ; and 
«* j s m y will and defire to give part o! my eftates, and herein- beadmiffi- 
u after mentioned lands, unto tny fon aoiOiUtciy : now I do here- dencetoftievr 
« by revoke my faid will fo far as rentes to my feveral eftates at talor j n tend* 
<l Lujhill in the county of Wilts, and Hear tie, and Buck]and \ in the 

the federal 

pariflies of C., ^ S,, R., and as well at that in the parifli of Htarntf 
5 , “ county 



594 

i8oi. 

Whit- 

bread 

*v. 

May 

and Another. 


CASES IN MieriAEI.MA.S TERM 

“ county of Kent } and I dq hereby give, devife, and bequeath, 
“ the fame eftates at Lujb'tl l, HeV^e, and Bucklahd \ unto my faid fon 
“ Samuel Whitbread^ his heirs and affigns, for ever, in order that he 
“ may immediately fell the .fame if he thinks proper.” 

On the part of the Plaintiff was alfo read in evidence a general 
rental of all the teftator’s eftates made out regularly in a book by 
his private clerk ; and it was proved by that clerk that the teftator 
way in the habit of conftantly looking into and examining that 
book, in which was contained the following entry relating to the 
eftates mentioned in the declaration in this caufe, and referred to 
by the faid will and codicil. 


“ Kent. 


Hearne , See. Hearne Bay eftates, 

Purchafed of Sir George Colebrooke Bart, and his truftees, 30th 
June 1773. 

Confifts of lundries, as under, expedant on the death of Gilbert 

Knottier Efq. in failure of iflue by his wife Barbara ; and after 

r his death fubjed to the payment of 230/. per annum , part of 350/. 
» * 

per. annuni) her whole fettlement payable to the faid Barbara du- 
ring her life, provided fhe furvives the (aid Gilbert Knowler. 

Viz. 

The manors of Underdowns and Lotting. — A capital manfion-houfc 
and garden, with coach-houfe and (tables, aryl- other appur- 
tenances; now in the occupation of Mr. Knowler , with the fol- 
lowing lands, viz. 

Pafture ground adjoining the houfc - £. 40 o 0 

Hop ground - - - - 700 

Wood ground about - - - < 5 o o o 


£. 107 o 

Nine meffuages and tenements, being 4 farms and 
5 cottages, with arable and pafture lands, in the 
parifhes of Hearne , Chiflct y WinJborougb y Sturry t 
Reculver y and Swacliffe, amounting to about 433 o 


£560 o o” 

And the Plaintiff alfo produced in evidence a memorandum 
book, all in the teftatdt's handwriting, containing a particular 
of the faid eftate purchafed by him from Sir George Colebrooke 

3 Bart. 
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Sart. and his truftees; at the top, of each ^age whereof in the 
'faid teftator’s writing, are the wcpds “ Hearne eftate.” 

The eftate in thefeveraf parishes of Hearne , Chijlet, Winjborough, 

■Starry, Reculver , and Swaclijfe, called by the faid teftator in his an d Anoth«^ 
daid books) “ the Hearne ” or “ Hearne Bay eftate,” confills of the 
reveffion or remainder exp’edant on the deceale of Gilbert Knowler 
Efquire, of and in premifes fituate in the parifh of Hearne , and 
alfo in the fafd feveral parishes of Chijlct , Winjborough , Slurry ^Re- 
culver, and Swaclijfe, the whole of which were purchafed in one 
contract from Gilbert Knowler Efquire, by Sir George Colebrooke , 
and from, him and his truftees by the teftator; and it was proved 
that the teftator ufed to fpeak of the whole together as the “ Hearne 
eftate but the fame is not called or deferibed by the name of the 
“ Hearne Bay eftate,” in any of the title-deeds belonging to the faid 
premifes. The eftate at Lvjhill, devifed in the codicil with the 
Hearne eftate, confills of the manor of Lujhill, and between goo and 
600 acres of land in the parifh of Cajlle Eaton and Hannington, i«t the 
county of Wilts, and was fold by the teftator in^his lifetime, after • 
he had made his faid will and codicil. The teftator had no eftate 
at Bucliland ; but the Buckland eftate, alfo mentioned in the codicil, 
confifted of a meffuage and about 10 acres of land, all in one farhi, 
called Buckland farm, in the parifh of Winfoorough, and was alfo fold 
in the teftator’s lifetime, after he had made his faid will and codicil. 

The teftator at "Ms deceafe had no eftate whatever in the county 
of Kent, except the reverfion of the faid eftate i ji the parifhes of 
Hearne, Chijlet, Winjborough, Sturry, Rcculvcr, and Swaclijfe above 


mentioned. 

The queftionfor the opinion of the Court is, Whether the evi- 
dence above ftatqd to have been produced on the part of the Plain- 
tiff ought to have been admitted at the trial of this caufe, 4 nd 
whether the verdid of the Jury is iupported by that evidence ? 
If that evidence ought to have been admitted, and the verdid of 
the Jury is fupported by it, the verdid to fland. If it ought not 
to have been admitted, or does not fupport the verdid of the Jury, 
a verdid to be entered for the Defendant. 

This cafe was argued in Trinity Term laft. 

jBg/?Serjt. for the Plaintiff. Upon the principles^doptedin the de- 
termination oi Lord Walpole v. Lord Cholmoftkley, 7 Term Rep . 138. 

Vol.IL 7 ° * the 
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the evidence in quefttan was properly admitted at the trial. In that 
cafe Laurence J. fays, “ That in <^rder to let in parol evidence, the 
Court mud feel, that, if the evidence pretpofed be admitted, it will 
raife an ambiguity.” Novv.k is impoflible to contend, that the 
evidence introduced into this cafe does not raife a doubt whether 
the teftator did not, by the terms of hia codicil, mean to deferibe 
all that property which he ufually called his “ Hearne eftate,” and, 
not -fnerely thofe lands which lay irnthe parifli of Hearne. Indeed 
it is very improbable that the teftator fhould have had the inten- 
tion of feparating a fmall part of that entire eftate which he had 
purchafed of Sir George Colebrooke from the refidue. His intent 

appears to have been to pafs all the lands of which he was 'polIeHed 

* « 

in Kent; and accordingly he mentions by name his Buckland eftate, 
becaufe that not being part of the lands purchafed from Sir George 
Colebrooke , did not fall within the defeription of his Hearne eftate. 
The cafe of Doe d. Clements v. Collins , 2 Term Rep. 49S. is appli- 
cable to the prefent cafe in two refpe&s ; ift, To fhew the admif- 
fibility of evidence, to prove that premifes not falling within the 
'words of a will are to be annexed to thofe which do fail within the 
words of the will ; and, 2dly, To Ihevv that arguments of incon- 
venience arifing from the feparation of property, which has ufually 
gone together, are entitled to great weight in conftruing the in- 
tention of a teftator. So in Bryan v. Wetherhcad , Cro. Car. 17. 
the Court received evidence to (hew, that a buildjpg'adjoining to a 
mefluage, palled under the words “ the mefluage called Key/lsams 
cum appurtcnentiis ,” and they were of opinion that it did not 
there pafs, bccaufe it had not been reputed parcel of the houfe, 
and that cafe arofe on the conftru&ion of a deed, yet Hobart con- 
ceived “ that in a devife peradvent,ure it might pafs.” The ex- 
preffions of the teftator refpe&ing this eftate are ftronger evidence* 
in the conftruftion of this devife than any which could refult from 
-common reputation ; and indeed it would be *abfurd to fuppofe 
that he meant to give his fon the power of felling only a fmall 
part of a particular eftate, at the fame time that he was tying up 
the remainder in ftrid fettlement. 

Heywood Serjt. contra. The evidence in this cafe was improperly 
admitted ; and even if it was properfy admitted, flill the verditt as 
found by the jury is not fupj>orted by that evidence. The cafe of 
Lord W jlpoli v. Lord Cbohnondeley has eftablUhed the true diftin&ion, 


t n%. 
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viz. that parol evidence is notadmiffible, unlefs, if admitted, it would 
raife a doubt to what the worjls of the will apply. If it only raife a 
conjecture, it is not fufftcient. Now, in the prefeat cafe, the premifes 
in queftion were defcribed by the teftator as the “ Ilearne Bay 
eftate,”, and the “ Hearne eftate but the words in the codicil 
are “ my eftates at Lujhill , Hearne , and Buckland.” The teftator 
had lands in the parifli of Hearne fufficient to fatisfy the words of 
the will ; *if, therefore, evidence be admitted to ftiew that lands in 
five other parities were intended to pafs under the words of the 
codicil, it will not be admitted in explanation, but in contradiction 
of the codicil. It is true, that in Godbolt 1 6. under a devife of a 

houfe and lands called “Jacks? it was held that ioo acres of lands 
paffed ; but the reafon given by Anderfon Ch. J. for that decifion 
was, “ that Jacks was the entire name of the houfe and lands ? 
whereas Hearne is not the entire name applicable to the lands in 
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queftion, fince the greater part of them lie in parifhes bearing 
other names. So in Wyndham v. Wyndham , I And. 58. the Court 

admitted evidence to (hew, that a meffuage, defcribed to be the 

• . • 

meffuage Ricardi Cotton at H. in a deed of feoffment, was fo 
named by the feoffor by miftake, he having no meffuage at H. but 
one which belonged to Thomas Cotton. *If the verdiCt of the 'Jury 
is to ftand, their decifion in effeCt will be, that thefe lands lie 
at Hearne , when in faCt they do not lie there. Nothing appears 
upon which ehfher the Jury or the Court can raife a doubt; and 
indeed no cafe can be. cited in which a will ha* befen explained by 
evidence, where there has been fomething upon which the words 


of the will could operate. 


Cur. adv. vult. 


On this day Lord Alvan*ley Ch. J. faid — There is a difference 
of opinion upon the Bench as to the admiflibility of the evidence 
in this cafe ; and in confequence of that difference of opinion no 
conclufive judgment can be given in this Court. We have there- 
fore communicated with the Lord Chancellor, before whom the 
caufe was tried, upon the fubjeft, and his Lordfhip has declared 
himfelf ready to put his feal to a bill of exceptions as if tendered 
to him at the trial, in order to fenabie the parties to take the opi- 
nion of another Court. The queftion will be, Whether the words 
« t h e fame eftates at Lujhill \ Hcarne> yul Buckland? are fo de- 
feriptive of locality as to preclude the admifllbility of evidence 

15 that 
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I Sot. that the teftator intended to ufe them in any other fenfc ? In this 
Whit^ Court judgment pro forma muft of c^urfe be given for the Plaintiff. 
B “ A * , Judgment for the Plaintiff 

Mat 

end Another. 


■Nov. 28th. Cu’NNIngham v. Mackenzie and Another. 


If in the deed 
Securing an 
annuity it be 
declared, that 
the judgment 
to be obtain- 
ed under a 
warrant of 
attorney 
given at the 
fame time 
(hall be only 
a collateral 
fecurity (or 
the regular 
payment of 
the annuity, 
and that no 
execution 
ftisli i/Tue 
thereon till 
default made 
in the pay- 
ment for 14 
drfyr, and the 
memorial 


'JpHis was an application to the Court to fet afide a judgment 
entered up on a warrant of attorney given to fecure an an- 
nuity, and to have the warrant of attorney delivered up to be can- 
celled. 

The principal obje&ion to the annuity was, that in the inden- 
ture by which it was fecurcd it was declared that ‘the judgment to 
be obtained under the warrant of attorney was* to be only a colla- 
teral fecurity for the regular payment of the annuity, and that it 
was agreed that no execution fhould be ifiued or taken out there- 
on until default toould be made in the payment of the annuity by 
the fpace of fourteen day§, whereas the memorial in fetting forth 
the deed, did not fpecify any fuch declaration or agreement ; and 
in fetting forth the warrant of attorney, it only Hated generally 
that fuch warrant of atorney was “ executed for the better focur- 
ing the payment of the annuity, as in the above Hated deed is par- 


(kes not no- t j cu i ar iy mentioned.” 

tifpincabovc ' 

declaration, Shepherd Serjt. fhewed caufe and contended, that it was appa- 
tiog forth the rent upon the face of the memorial that the warrant oi attorney 
attorney only was given as a collateral fecurity for the payment of the annuity ; 
aiTyttfat"" an( ^ if it were a collateral fecurity it followed that no execution 
" f«h war- could be taken out until default made in payment of the annuity : 
ney wasexe- that a provifo of this fort did not refemble a provuo of redemption, 
better fecur- which is an efiential part of the defeription of the annuity granted, 
mentof P thV a redeemable annuity being a diftindt thing from an annuity 
the above* w hi c h I s irredeemable; whereas the provifo iq the prefent cafe 
a»ted deed on ]y related to the mode of obtaining a remedy in cafe of default 

it particular- 
Jy mention- 

Cwirt will Serjt^on the ot^er fide*was flopped by the Court# 

•fetahdetbe % 

anauity far fuch defeft in the memorial. 

Lord 


being made in payment. 


11 
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Loyd Alvanley Ch. J. The ground on which the Court of 1801. 
King's Bench proceeded 19 the dafe of Sawyer v. Bance (a), was 
that the claufe of redemption being for the benefit of the grantor, 
it was right that he ihould have an eafy accefs to it. If fo, how Mackenzie 
does the jirefent cafe vary in point of principle ? Undoubtedly the 
claufe omitted to be noticed in the memorial is a claufe introduced 
for the benefit o£ the grantor. 

Heath J. I fee no diftin&ion between this cafe and thofe 
in which annuities have been fet afide becaufe the claufe of re- 
demption was not noticed in the memorial. Poffibly the grantor 
of this annuity never would have enteied into the engagement 
which he has done, if this claufe reftraining the ifluing any exe- 
cution againft him fona certain period had not been introduced. 

Rooke J. I am of the fame opinion. 

Chambre J. This daufe in favour of the grantor appears to 
me more neceflary to be inferted than the claufe of redemption, 
becaufe this is to regulate the annuity while it fubfifts, whereas the 
other is only to put an end to it. 

However, Lord Alvanley Ch. J. expreffing a with to have an 
opportunity of looking into the cafes before the point was finally 
decided, the cafe Rood over till this day,* when his Lordfhip and 
the reft of the Court retaining the opinion thrown out by them 
when the cafewas argued. 

The rule was made abfolute. 


(0) E. 3;. G. 3. B. R. Hunt on Attnof- 
ties, f. 1./. j. p. 74. Ei. 9, cited 6 Ttrm 
Rtf. 737. See alio Sudmtm v, Purtbejt, 


6 Ttrm Rtf. 737. Harrit t. Stafltfax, 7 Ttrm 
Rtf . 305. tad m furtt Jtyiil, tout, vol. 1. 
p. 62. 


V6i» IL 


7 r 
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1801. 


AW. a8tb. Gogdright on the feveral demifes of George Earl o( Bucking- 
bamjbire , and Albinia his Wife, Sir Charles Stewart and 
Ajsn e Louisa his Wife, John Earl of Wejlmoreland, and 
Thomas Fane, 

v. 

Arthur Marquis of Downjhire, and Mary his Wife. 


17 JECTMENT for one third part of a moiety of lands in Cbijle- 
•*“' bur ft, Mottingbam , and Bromley , in the county of Kent. The 
caufe was tried at the Maidftohe Summer Affizes 1800, and a ver- 
dict was found for the Plaintiffs, fubjeft to the opinion of the 


A . drvifed 
certain 
eftates to 
J8. for life 
remainder to 
his Tons and 

daughters in Court 00 the following cafe. 

drift fettle- * 
ment, re- 
mainder toC. 
for life, re- 
mainder to 
his fons and 
daughters in 
like manner, 
remainder to 
his own right 
heirs, and 
died. 3' 
being feifed 
of the above 
eftates as te- 
nant for life, 
and alfo en- 
titled to one 
fixth of the 
revcriion as 

right* heir? of i!t*de h?s will, whereby he gave to his wife for life, all fuch freehold and copyhold 
lands as he had purchafed or, was feifed of in fre-firople, or in exchange for other lands in Kent, and 
tbeh after reciting that he had granted a leafe for years .to D . of the lands whereof he was tenant for life 
onder A’s will, declared that in cafe fuch perfons as (bould be tenants for life of otherwise of that eltate 
by virtue of AS* will (bould not molefl D. in the poff'/fioo ^of the faid lands as leafed, and at the 
expiration of the icafc fliould grant a new ieafe to bis BS$, wife for her life, then he deviled hi* lands 
ourchafed of £. and F, and all lands that he thru had or might have a right to, both freehold and copy- 

f . . .. , , ■ r i t ~ r n _ . _ » wT j. .4 Li i 


I 1 

Thomas Farrington of Cbijleburjl in the county of Kent, Efq. 
being feifed in fee-fimple (amongft others) of certain eftates in 
Chijlehurjl , Mottingbam \ and Bromley , in the faid county (which 
eftates are of the tenure of Gavelkind ) duly m«de and publilhed 
his laft will and teftament, which bears date the 13th day of Ja- 
nuary 1758, and is attefted by three witneffes^ and he thereby 
gave and devtfed t all his manors, meffuages*. lands, tenements, here- 
ditaments, and real eftates whatfoever and wherefoever, which he, 
tdc. unto and to the ufe of his nephew Lord Robert Bertie , and 
his affigns, for his life, remainder to the ufe of truftees and their 
heirs during the life of the faid Lord 1 Robert Bertie in truft, to pre- 



meoded bis wife to give the furniture which belonged ty the houfe on the eftate* left by A. to wbon* 
foever night be living to enjoy it j but in c»fe futb perfons as fttould be tenants for lift or otherwise 
by virtue of A.’t will fliould refufe to giant fuch leafe, or fltiAild diflurb D , then he gave to his faid 
wife and her heirs all his freehold and copyhold lands and houfe? which he had before deviled to her lor 
life only. And all the rrft and refidue of his real eiUie whatfoever, and alt the reft and yefitfue of hit 
nerfonal eftate of what nature br kind foever'dJ bherffoever, he gave to hia faid wife and her heir*, exe- 
rus'ors, adminiftrators, and affigns forever. D. was not molrfted. and a new leafe was granted to the 
wife of eft. for her life. Held that the wife of B. waa entitled to the one fixih of the irn rfioe under 
the refiduary cUufe ia S.’a will. 
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fcrve contingent remainders, with remainder to the ufe of the firft 
and other fons of the faid-Lord Robert Bertie , and the heirs of their 
todies federally and in fucceffion; and in default of fuch iffue, to 
the life of the firft and other daughters of the faid Lord Robert 
Bertie , and the heirs of jheir bodies feverally and in fucceffion ; 
and for default of fuch iffuc, to the ufe of his coufin Charles 
Townjhcnd, Efq; for his life, with remainder to the ufe of troftees 
and their heirs during the life of the faid Charles Townjhend in 
truft, to preferve contingent remainders, with remainder to the 
ufe of the firft and other fons of the faid Charles TownJhend t and 
the heir* of the bodies of fuch fons feverally and in fucceffion; 
and in default of fuch iffue, to, the ufe of the firft and other 
daughters of the faid Charles TownJhend> and the heirs of their 
bodies feverally and in fucceffion ; and in default of fuch iffue, 
then he gave and # devifed all and every his faid manors, meffuages, 
lands, tenements, hereditaments, and real eftate aforefaid, unto his 
own right heirs for ever. 

The faid Thomas Farrington died feifed of the faid eftates in the 
month of February 1758, leaving the defendants of his deceafed 
fifter, Albinia the wife of the Duke of Ancafler , that is to fay, Lprd 
Vere Bertie , Augufla Bertie and Frances Bertie the only children of 
Lord Montagu Bertie then deceafed, and Lord Robert Bertie 
named in the* will of the faid teft^tor, the faid Lord Vere Bertie , 
Lprd Montagu Bertie , and Lord Robert Bertie beiyg the fons of 
the faid Albinia Duchefs of Anca/ler > and his tfie teftator’s other 
fifter Mary Selwyn , his heirs according to the cuftom of gavel- 


1801. 


G^ddright 
ex dim. 
Earl of 
Bucking- 
hamshire 
and Others 


'*u. 


Marquis of 
Downc hire 
et Ux. 


kind. 

Upon the death of the faid Thomas Farrington , the faid Lord 
.. Robert Bertie entered upon and took pofleffion of the faid eftates 
in Chijlehurft , Mottingham , and Bromley , and continued to receive 
the rents and profits thereof until the time of his death, which 
happened on the 10th of Match J782. 

The faid Lord Robert Bertie left no iffue, and on his deceafe the 
faid Charles Townjhend entered upon and took pofleffion of the 
faid eftates, and continued to receive the rents and profits thereof 
until the time of his death ; and he died on the 10th day of Augujl 
1 799 without leaving any iffue. 

The faid LoxdVere Bertie died in the year 1770, leaving Albinia t 
now the wife of George Earl of Buckittgbamjbire t and Ann Louifa , 

8 


now 
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1801. now the® wife of Sir Charles Stewart , his daughters and coheirs 
Coobmoht according to the cuftom of gavel kihd. . . • 4 , 

Earf'of The faid Augujla, one of the daughters of the fa id Lord Mon- 
Buckinc- tagu Bertie, intermarried with Lord Bergherjh, and died on the 
amjochv* third of January 1766, leaving John, now Earl of Wcjtmor eland. 
Marquis of aad the Honourable Thomas Fane \ heir fone and coheirs according 
r> °et N u" iRE t0 cu ^ om °f gavelkind ;, and the faid Frances, the other 
daughter of the faid Lord Montagu Bertie , died in or before the 
month of February 1771, leaving the faid John JEarl of Wcjl- 
tnoreland, , and the faid Thomas Fane, her nephews and coheirs ac- 
cording to the cuftom of gavelkind. 

The faid Lord Robert Bertie at the time Of his death, which 

r. * 

happened on the 10th March 1782, as before dated, left the faid 
Albinia , the wife of the faid George Etrl of Buckingbamjhire, Ann 
Louifa , the wife of the faid Charles Stewart, John Earl of Wejl- 
moreland , and Thomas Fane, the leflbrs of the Plaintiff, his heirs 
according to the cuftom of gavelkind. 

‘ The laid Lord Robert Bertie being in poffeilion of tfae.faid eftates 
in Cbj/lcburjl, Mottingbam, and Bromley , deviled to him by the laid 
will of the faid Thomas Farrington, and being feifed in fee-fimple 
of certain other freehold eftates in Chifleburjl aforefaid, which he 
had purchafed or taken in exchange, duly made and publilhed 
his Jaft will and teftament in writing, which bears da/e the 7th day 
of March 178 2, and is attefted Jay three witnefies; and he there- 
by gave and deviled unto his dear wife and her aftigns, during her 
life, all fuch freehold and copyhold lands which he had purchafed, 
and which he was feifed of in fee-fimple, or in exchange for other 
lands in Kent', and he thereby alfo gave and devifed in manner 
following; that is to fay, “ And whereas I have ‘granted a leafe, 
of bbijleburft boufe, gardens, meadows, and other lands in hand, 
and alfo of Holbrookwood, to the Honourable t Mrs. Ann Maria 
Blundell, for the term of eleven years from Lady Day 1778, at the 
yearly rent of 84/. 1 s. ; which lands and woods were valued by 
Richard Bujby of Cbijleburjl, fteward to the Eight Honourable 
Thomas Town/bend, and James Wijfin of Cbijleburjl, my ileward, 
at the yearly value of 4/. is.' %w my wall and meaning is, 
that in cafe fuch of my relations as (hall be tenant 01 tenants ior 
life or lives iof the Cbijlchur^ eftate, by virtue of my uncle Mr. 
Thomas Farringtons will, fliall not moleft the faid Honourable 
Mrs. Ann Maria Blundell, in the quiet pofleffion of the faid boufe 

• • and 
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and lands fo leafed to her, and (hall at the expiration of the laid 1801. 
leafe grant a new leafe of the faid houfe and lands to* my wife' 

Lady Robert Bertie for the term of eleven years, if (he my faid 
wife (hall fo long live, and renew it as often as ftie may require, Bucking 
under tlje fame covenants, and at the fame rent, fo that flic may and Otter* 
enjoy it during her natural life ; I do then and in that cafe give Marquis of 
and devife my lands and houfes purchafed of William RuJflclL ’, and 
lands purchafed* of Lord Camden , with the houfes thereon, iftid all 
lands that I now have or may have a right to, both freehold and 
copyhold, arifmg from exchange of lands, ads of Parliament, or 
otherwife, in Kent y devifed to my wife for her life, to go with 
and be ihbjed to the fame entail, as the eftates at Chiflehurjl , left to 
me by my uncle ‘Thomas Farrington , are or may be fubjed to by 
virtue of his faid will, to take effect immediately after the deceafe 
of my faid wife ; and then and in fuch cafe I do recommend and 
defire my faid wife to give the furniture which now belongs to 
the houfe and farm to whomfoever may be living, to enjoy the 
Chiflehurjl eftate after her deceafe ; but in cafe Charles TownJhenJ 
Efq. or fuch of my relations as (hall be tenarft or tenants for life, 
or otherwife entitled to the Chiflehurjl eftate, by virtue of the faid 
will, (hall refufe or negled from time to time to grant fuch leafe 
or leafes in manner aforefaid, or difturb the faid Honourable Mrs. 

Ann Maria Blundell or her afiigns, or my wife or her affigns, in 
the pofleffio'n of the faid houfe or premifes during her life, then 
and in fuch cafe I give and devke to my faid wife % her heirs, and 
afligns for ever, all my faid freehold and copyhold houfes and 
lands, which I have before devifed to her for her life only, and all 
the reft and refidue of my real eftates whatfoever; and all the reft 
and refidue of my perfonal eftate of what nature or kind foever or 
* wherefoever, I* give, devife, and bequeath, to my faid wife, her 
heirs, executors, adminiftrators, and afligns, for ever.” 

The Honourable Mrs. Ann Maria Blundell , named in the will 
of the faid Lord Robert Bertie , was not molefted in the quiet 
poffelTion of the houfe and premifes, of which he had granted her 
a leafe. She died on the iGth of November 1798, and at or before 
the expiration of the faid leafe, *the faid Charles Townjhend being 
then the tenant for life of*the Chiflehurjl eftate, by virtue of the 
faid will of the faid Thomas Farrington granted a leafe of the 
faid houfe and premifes to Lady Robert I 3 erlie y the .widow of the 
(aid Lord Robert Bertie , as directed by his faid will, under which 

Vol.IL 7^ (he 
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1801. 


Goodright 
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hamshire 
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fhe enjoyed and had the pofleflion of the faid houfe and premifes 
fo long as fhe thought proper. 

The faid Lady Robert Bertie died on the 13th of April 1798, 
leaving Mary , the wife of Arthur Marquis of Downjhirc , her heir 
according to the cuftom of gavelkind. . , 

The premiles for which this ejedment was brought were part 
of the e dates devifed by the will of the faid Thomas Farrington , 
and the queftion for the opinion of«the Court was. Whether the 
leflors of the Plaintiff or any of them were entitled to recover the 
pofleflion of the premifes in queftion in this adion, or any part 
thereof? And if this Court fliould be of opinion that the leffors of 
the Plaintiff, or any of them, were entitled to .recover, the verdid 
was to be entered according to fuch opinion : but if the Court 
fliould be of opinion that the leflors of the Plaintiff, or any of them, 
were not entitled to recover, then a verdid was to be entered for 
the Defendants. * 

This cafe was argued three times ; ift, In Eaflcr Term laft by 
Shepherd Serjt. for the Plaintiffs, and Beft Serjt. for the De- 
fendants j r idly, By Lens Serjt. for the formef, and Baylcy Serjt. 
for the latter ; and now again in this term by Shepherd Serjt. for 
the Plaintiffs, and Williams Serjt. for the Defendants. 

Arguments for the Plaintiffs . — Admitting that the refid uary 
claufe in Lord Robert Bertie's will be fufficiently comprehenfive to 
carry the ultimate reverflon of the eftates devifed £>y Mr. Farring- 
ton's will to which he was entitled, yet if it appear to have been 
his intention not tS include fuch reverfion in the refiduary claufc, 
it w ill not pafs under that claufe, though no exprefs mention was 
made of it in the former part of the will. Strong v. Tcatt, 2 Bur . 
912. 1 Bl. 200. The queftion therefore turns upon the intention 
of the teftator, as it is to be collcded from the fituation of the 
parties, and from the will. From the fituation of thefe parties, 
and the intereft of Lord Robert Bertic\ it appears «not only that he 
meant to give this reverfion, but the rcafon is plain why he did fo. 
Lord Robert Bertie had a power over the whole eftate for his life ; 
but in cafe he died without children, his whole intereft (cxcluflve 
of his fhare in the ultimate, reverfjon) became extinfl. The next 
in remainder was Mr. C. Townjbendy to whom the eftate was 
limited in ftrid fettle ment. The object therefore of Lord Robert 
Bertie was after bis death*fo fedure to Mrs. Blundell the quiet en- 
joyment of the houfe and lands at Cbifleburjl during the conti- 

3 nuance 
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nuance of the leafe granted by him, and a renewal df the leafe i8of. 
upon the fame terms oq the dkpiration thereof, to his wife for her Goeoright 
life. In order therefore to induce. Mr. C. Tovmjhend and his iffue, “ 
and the heirs of Mr. Farrington (of which Lord Robert Bertie was Buckino- 
but one) to acquiefce in thefe views, he declares, that provided aoTo'hera 
they do fo, all the lands over which he has a controul, and which 0 f 

he has deviled. to his wife for life, (hall go in the fame lineras the 
eftates left fo him by Mr. Farrington's will, to take efFedt immedi- 
ately after -the deceafe of his wife. And though indeed he ufes 
the expreffion “ fubjedt to the fame entail,” vet the meaning of 
that expreffion muft be underftood to b<?, that they fhall be fubjed 

to the faSte fort of limitation, in which cafe the ultimate limita- 

• 

lion to the heirs of Mr. Farrington will be included ; arid Lord 
Robert Bertie's lhare of the reverfion, inftead of going to his wife, 
will go among the heirs of Mr. Farrington. The manifeft in- 
tention of the tellator appears to have been to fecure to his wife 
for her life every thing over which he had no control ; and in or- 
der to effectuate that intention, he was willihg»to give every thing 
over which he had a control to the perfons in whofe power it 
might he, as entitled to the Farrington eftates, to contravene. his 
intention in favour of his wife. This appears ftrongly from the 
recommendation to his wife to give the furniture belonging to the 
Uhifiehurjl houfe to the perfon who Ihould be living to enjoy the 
houfe after her ddteafe, provided (he were permitted to continue in 
it during her life. It *an fcarcely be fuppofed to have been the 
intention of the teftator to give this remote reverfion to his wife by 
the refiduary claufe, when the manifeft objeft of the will appears to 
have been, to lecurc a provifion to his wife for her life ; and when 
it is confidcred tjiat the lands which he had himfelf purchafed /ire 
only given to her in fge, in cafe fhe ihould not be permitted to 
enjoy the Farrington eftate for her life. Befidcs, conlidering that 
Mr. C. Townftcnd, who was the next in the entail, avas only 
thirty -fix years of age, whereas Lady Robert Bertie was fixty-. 
four (*.), the probability was, that ihe would never enjoy the 
reverfion during hetvlife. It feems^ indeed to have been decidedly 
the teftator’s wifli, that the Farrington eftate and his own eftates 

(«) The refpeftive of Mr. Charln cafe a/ter thVfocond argument at the tiefire 
7 ‘twnjktnd and Lady Rtbtrt Emit tat the of the Court, and are llated by Lord Al-van- 
date of Lord Rtbtrt Rtrtit'% will, together Ity Ch. J. in the beginning of the judg- 
with fotne other fafikr, were added to the ment. 


ihould 
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i8ot. fliould be. enjoyed together, and go in the fame line, which objedt 
GoodrToht w °uld be altogether defeated, by holding that the ultimate rever- 
Ear/of ^ 10n * n the former paffed to Lady Robert Bertie under the refiduary 
Bucking- claufe, while the latter are exprefsly limited to follow the entail of 
and Otheri the Farrington eftate, and muft therefore go to the heirs of Mr. 
Marquis of Farrington. If then it appear to have been the intention of the 
D Tux". IRE teftator that the reverfion fliould go according to the limitation of 
the Farrington eftate, the words in the will are fully Tuflicient to 
effeffc that purpofe. For the teftator firft gives to his wife for life 
all the eftates of which he was feized in fee- Ample; and he after- 
wards direfts that all lands in Kent , both freehold and copyhold, 
arifing from exchange of lands, a£ts of Parliament, or' e otbcrwiJe 
devifed to his wife for life, fliall go with and be fubjeft to the fame 
entail as the Farrington eftates. Now the words “ feifed in fee- 
fimple,” in the firft devife to his wife for life, are fufficient to in- 
clude the reverfion ; and the words “ or otherwife,” in the fubfe- 
quent limitation, will alfo include the fame whether it came to the 
teftator by defeent from Mr. Farrington , or by the devife in his 
will ; and the words “ fliall go with,” will carry the limitation to 
the heirs of Mr. Farrington , even fuppofing the words “ fubjed to 
the fame entail’* to be inadequate to that purpofe. It is not ne- 
ceffary to contend that the right heirs of Mr. Farrington would 
take as purchafers ; for though they fliould be entitled to take 6 y 
defeent, yet the mention of tbetn in the will as devifees, is fuffi- 
cient to exedpt «the eftate devifed out of the refiduary claufe. 
Smith d. Davis v. Saunders , 2 Bl. 736. and Amejbury v. Brown , 
coram Lord Hardwicke y cit. ibid. If however it can be fuppofed 
that the reverfion was altogether out of the contemplation of the 
teftator, then it neither paffed by the fpecial limitations or by the 
refiftuary claufe ; and it muft therefore defeend to the Jeffors of 
the Plaintiff as the heirs of Mr. Farrington. 

Arguments for the Defendants. — Unlefs this reverfion can be held 
to pafs by implication under the limitations in the former part of 
the will, it will pafs under the refiduary devife to Lady Robert 
Bertie ; for although this particular reverfion may not have been 
in the contemplation of the teftator Lord Robert Bertie , yet as it 
appears to have been his intention that every thing to which he 
was entitled fliould ppfc tc^ his wife, and the words are large 
enough to include the reverfion, it will Accordingly pafs. Freeman 
v. The Duke of Cbandos y Cowp. 360. 363.. Suppoflog Lord Robert 

» £ Bertie 
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‘Bertie not to have been aware that’he was entitled to devife this i-Sor. 
tevcrlion, it clearly would not p^fs under the fpecial limitations in GoommTht 
his will ; on the other hand, fuppefing him to have been aware p* 
that he was- entitled to devife-it, he has not ufed expreflions ealeu- Bvckjng- 

1 1 • . r . _ _ . „ HAMIHlufi 

latcd to convey it to the heirs of Mr. Farrington ; for the liinita- and 
tion of the ultimate revefiion in Mr/ Farrington s will had no Marquis of 
operation, fince that will only directed that the reverfion fhould u” 1 "* 
go to thofe very perfons who Would take it by defeent. Mr .Far- 
ringtons will therefore • created nothing hut eftates for life and 
eftates in tail, confequently when Lord Robert Berth: directs that the 
reverlion Ihall go according to the entail in Mr. Farrington & will, that 
devife canN^xtend no farther than the eftates created by the will to 
which he alludes. There is nothing upon the face of Lord Robert 
Bertie & will to fhew that he had this reverfion in contemplation, 
for though the words u feifed in fee fimple’’ in the firft limitation to 
his wife for life arts fufficient to include the reverfion, provided 
an intention to pafsit be manifeft, yet thofe words feem rather to 
deferibe eftates in pofleffion ; and if the reverfion was nor,included, 
in the firft limitation, it cannot be included in the fecond, which is 
exprefsly confined to the eftates before devifed for life to Lady 
Robert Bertie . In the next place, it does aot appear to have been 


in the contemplation of Lord Robert Bertie that the heirs of Mr.‘ 
‘ Farrington could have it in their power to moleft his wife, but 
only the perfons elaiming under the will ; it is not therefore to be 
prefumed that any thing was giveft as a reward for aljftaining from 
fuch moleftation, to any perfons but thofe whom he thought en- 
titled to moleft her ; for Lord Robert Bertie fpeaks only “ of te- 
nant or tenants for life, or otherwife entitled to the faid Chiftehurft 
eftate by virtue of the laid wiH.” It has been contended that the 
teftator muft have intended to devife the reverfion to the heirj of 
Mr. Farrington , becaufe otherwife the lauds which he had himfelf 
purchafed would go in a different channel ; but that is not fo, for 
under the word “ entail” neither the one nor the other deicription of 
-lands were limited to any perfons but the lineal defendants- of Mr* 


C. Townfend. It is npt to be prefumed that the teftator was ignorant 
of the meaning of the word “ entail,” but that he knew the law as 
■well as any other perlon. Pttrefoy v. Rogers^ 2 Saund, 384. If the 
•devife of the reverfion be extended to the^right heirs of Mr. Far - 
ringhn, yet it cannot gojwith and be fubjed to the.fame entail, 
Tor in one cafe the heirs, of Mr. Farrington would take a different 
-VoL.II. 7 R , fpecie * 


l 
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1801. fpedies of eftate from that which they would take in the other- 
GoodrTokt The Farrington eftate they woul^ take by defcent, the reverfion 
Earl of the 7 mu ^ take by purchase. The Farrington eftate -if it defcended 
Bucking- among daughters might be hfeld in coparcenary, whereas the re- 
and Other* verfion muft be held by them in joint-tenancy or tenancy m com- 
Msrq-ui* of mon - The former would be held in gavelkind, which could not 
°°etUx. ,RE be the cafe with the latter, that fpecies of tenure only applying to 
lands coming by defeent. From the words uled in*the devif'e to 
the perfons entitled to the Farrington eftate it further appears, that 
the teftator could not intend to include a remote reverfion, fince 
he directs that immediately upon the tleceafe of his wife the lands 
fhould go to the devifees, which (hews that filch lan^s were in- 
tended as might pafs all together, whereas reverfionary lands 
might or might not be in a ftate to pafs according to circurnftanccs. 
A3 to the dire&ions refpeding the furniture it might be rcalonable 
for the teftator to advife*that his wife fhould give that at her de- 
ceafe to the perfons who would then he entitled to the eftates in 
.poffeflion, the furniture being of a perifhable nature, and not like- 
ly to laft till the reverfion in the lands fhould fall in ; but the re- 
verfion itfelf being a permanent thing, there was good reafon for 
including it in the refiduary devife to Lady R. Bertie , fir.ee her 
heirs might enjoy it though fhe herfelf lliould not lurvive the per- 
fons entitled to the particular eftates. The Court there fore can nor 
hold that the ultimate reverfion puffed to the hews of .Mr. Barring- 
- ion under Lord R. Bertie's, will,’ without coping violence t<> the e.\- 
preffions of that will, and poflibly defeating the intention of the 
teftator. 

Cur. adv. vn!t. 

On this day the opinion of the Court was delivered by 
Lord Alvanley Ch. J. After this cafe had been argued thS 
’ fecond time at the bar, the Court expreffetf a defire to be informed 
of the ages of Lady Robert Bertie and Mr. CBarlcs To zvtjhcnd at 
the time when Lord Robert Bertie made his will, and a!fo whether 
Lord Robert Bertie had any eftates in poffeflion except his eftates 
in Kent. This was done with a view to afeertain the intent of the 
teftator refpc&ing the annexation of the eftates, and the effect of 
•the refiduary claufe. It had been argued that Mr. Charles Towtif- 
bend was fo muefi yoijn^er ^han Lady Robert Bertie , that the tef- 
tator could jiever have thought of guarding his wife againft any 
thing which was to happen after the dea % th of Mr» C, T’ownjbend 

, without 
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without iffue; but it now appeafs that at the time when he made 1801, 
his will Lady Robert Bertie was 64 years of age and Mr.’C. Town/- gooTrToht 
bend 49, and unmarried.* There was therefore only 15 years d if- 
ference between their ages ; and as Mr. C. Townjbend had no iflue, Bucking-. 
the pofybility of the event taking place was not very remote. It and Other* 
alfo appears that the teflrator was feiled of a fee farm rent in Mid- M ir *Ji s of 
dlefex of about 16/. per annum ; his right to which, although dif- 1>c ^ t N ^ R * 
. puted, and the arrears of rent withheld for four years before his 
death, was conftantly afferted by him. This mull: therefore be 
taken to be a fubjeft upon which the refiduary claufe might ope- 
rate out of the county of Kent. Thc # qucflion then, and the only 
queftio^in this cafe is, Whether the one third of a moiety of the 
e dates deviled by htyomt/s Farrington to bis right heirs (but which 
. notwithftanding certainly dclccnded upon them), and of which 
right heirs Lord Robert Bertie was one, pafied by the reliduary 
claufe of Lord Robert Bertie’s will ? The principles upon which 
this cafe is to he determined were not difputed. It was admitted 
on the part of the le flora of the Plaintiff, that it was, incumbent 
upon them to prove by neceffary coniequence ariling from the 
ether parts of the will, that the refiduary claufe had not the opera- 
tion which according. to the rules of conftruclion it was allowed to 
have, namely, that of carrying every real intcreft of every kind 
""whatfoever, whether known or unknown to the tellator, provided 
it were not mewiifcllly excluded. It was admitted that it was ne- 
ceffary to Ihew that jt would b*e inconfillcnt witlj the general in- 
tent of the tcflntor and the particular provi liens of the will to im- 
pute to the teftator any intention to convey the one third of a 
moiety ot the eftate of which he was foiled as right heir of Mr. 
Farrington ; and that it w 3 s not neceffary that the teflator’s mind 
iliould be a&ivc in including the fubje-ff matter, but that even if he 
did not know that he hat] it, dill it would pals, provided he did 
not mean to exclude it. Looking therefore at the proviiions of 

1 

this will we are to conlider, not whether the tellator had not tins 
particular eilate in contemplation, but whether he meant that* the 
refiduary claufe Ihould not have that effect which the law attributes 
to it. This is the principle upon which analogous cafes have been 
determined. Of thefe I will prcfently mention two or three. I 
will ftate the governing principlt>qf tljgfc cales, and the grounds 
-Upon which it was held in one cafe that the tellator did not intend 
that the lands fhould*pafs, and in another that they did pals; and by 

6 , comparing 
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i8or. comparing the grounds of thefe cafes with the calc now before the 
J” Court, I will endeavour to {hew how far they are analogous in 

Vs OOO RIGHT 1 

ex dim. the conftrudion of this teftator’ s intent, *ahd whether any one of 

Earl of 

Buckiko- them will enable us to decide ihat the lands in queftion were not 
and Others included in the refiduary claufe. In order to prove that the 
Marquis of lands in queftion were not included, much argument was ufed to 
Down sHi re {hew that the e{fed of this will was to annex the purchaied cflates 
to the 'fettled eftates, not only during the continuance of the 
eftate tail, but alfo when the fettled eftates fliould come into the 
hands of thofe who fliould be entitled to the re verb on in fee. 
For the fake of argument^ l will fuppofe this to have been the 
intent of the teftator, it not being a very improbable intp£t, con- 
fidering that the general objed of the teftatoqf was to lcc u re at all 
events to his wife that part of the fettled eftates over which he 
had no power, by holding out to thofe entitled to the fettled 
eftates that they fliould have the enjoyment of hi» unfettled eftates 
after the death of his wife. Then taking this to.be the cafe, it is 
faid to be a # neceflary confequence of that intent, that thofe perfons 
who claimed the purchafed eftates under him* would alfo be en- 
titled under him to one-third of a riioiety of the reverfton of the 
fettled eftates, of which be "’as feifed as heir at law of Mr. Far- 
rington. But non conjiat that the teftator knew he was feifed of 
this eftate at the time when he made his will, and what he would- 
have done had it been dated to him at that timp that he was fo 
feifed, I will not allow myfelf, fitting as a judge, to fpeculate, be- 
caufe I conflder that to be the mod dangerous mode of conftruc- 
tion which can poflibly be adopted. There is indeed nothing 
abfurd in fuppofing that his object was to annex the two eftates 
together, provided his wife lhould not be molefted : and taking 
it fcr. granted that this was his objed, it has been 'argued, that it 
would be inconfiftentwith that objed to fuppofe that the teftator 
intended any perfon to take this third of a moiety, except thofe 
who fliould be the heirs at law of Mr. Farrington. But this ar- 
gument proceeds upon the fuppofition that the teftator knew that 
he was one of the heirs of Mr. Farrington. Suppofing however that 
the teftator had been the foie heir .of Mr. Farrington , this circum- 
. fiance would not be fufficient to reftcain the operation of the re- 
fiduary claufe. In l that cafe the annexatiorf'of the two eftates 
would have been unneCtffary'to guard his wife from moleftation 
after the expiration of the entail: for if he were entitled to the 
14 reverfion, 
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heverfion, his wife would derive ’the belt fecurity for her quiet i8or. 
enjoyment, by taking the reverfion under the refiduary claufe. g 0 Z^7Zt 
We are therefore of ppinio/i, that if the teftator had been the ^Jj®* 
foie heir of Mr. Farrington , the refiduary words would have been Bucking. 
fufficient to carry the eftate. The cafe then would have amounted andChher* 
to this,* that the teftator at the time when he made his will was MarqJis of 
feifed of an eftate, of which he was not cognizant : and that it D&wNsmut 
is not mconfiftent with the reft of his will to permit that qjftate to 
be included in the refiduary claufe. I will now ftate the cafes 
from which it appears to me that we are not at liberty to exclude 
any real intereftfrom the operation of this refiduary claufe. The 
firft cafe which I (hall mention is that t>f Strong v. Teatt t in which 
it was fleld that the reverfion was not included in the refiduary 
claufe. Lord Mansfield^ in giving his judgment, which was after* 
wards confirmed in the Houfe of Lords, ftates the queftion to be, 

** Whether by this fweeping refiduary claufe the teftator intended 
to devife the reverfion ?” He then fays, “ The generality of the 
exprefiion, * and'alfo all other the lands, tenements, and heredita- 
ments, in the fai<J counties of Tyrone and .. Meath , dr either "of 
them, whereof I am feifed ip fee-fimple, or of which any other 
perfon is feifed in truft for me, together with their and every of 
their appurtenances,* if unreftrained and 'unqualified by any other 
words, would carry all the teftator’s eftate in pofleffion, reverfion 
or remainder. But thefe general words may, by other words and 
expreflions in the will, be reftrained to any or either of thefe : 
and it is. the fame thing whether it be dire&ly eipr^fifed, or clearly 
and plainly to be colle&ed from the will. Now” he obferves, “ here 
are plain expreflions, which are fully fufficient to (hew that the 
teftator did not intend to devife the reverfion of this fettled eftate.*' 

Theh, after ftating the numerous inconfiftencies which would 
arife from fuppofing.that the reverfion was intended to pals, he 
fays, “ The confequence is "too manifeft to bear an argument; if 
it be but attended to what abfurdities muft follow from conftruing 
the reverfion to pafs and after commenting upon the particular 
expreflions of the will, and the defeription of locality in the refidu- 
arv claufe, he adtk, “ But thefe minute and critical obfervations 
ferve only to weaken the argument ; fince there are in this will 
fufficient general words, which exprefsly and clearly fhew that the 
teftator had no intention to incft*|f"the?*everfion af the fettled 
eftate in his will, as muih as if he had ufed particular words and 
Voi,. II. 7 s expreflions 
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i Sot. expreflions to declare it direftly and explicitly;” and concludes, 
Goobrjcht “ it appears clearly upon the very words of the whole will taken 
together, that there can be no doubt of the teftator’s intention, 

K^rl of ° * * 

Bjjckim.- that the reverfion of the fettled eftate fhould not be included in it, 
an<T Others but only the lands which he had in pofleflion.” Mr. Juftice Wxhrnt 
Marquis of wondered how any o»;e could entertain any doubt upon the qfleftion; 

it being as clear* he faid,. upon the whole tenor and complexion 
of the will as the ftrongeft exprefs negative claufe could make it. 
The Court therefore did not proceed upon the argument of pre- 
filmption of an intention to exclude, but upon the inconfiftencies 
and abfurdities which would arife from including the eftate in 
queftion. In the next cafe* which I fhaU ftate, it was held that the 
eftate in queftion was included in the r*fidua»y claufe, and that 
inference and prefumption were not fufficicnt to exclude it. That 
was the cafe of Freeman v. The Duke of Cbandos. As far as infe- 
rence, conjedure, and fuppofition could avail, there was every 
reafon for Wding that the eftate was intended to be included; 
but there was no inconfiftency in holding the contrary. The 
Court certified, “ that though the remote reverfion might not be 
particularly thought ’ of, yet the general words were fufficient to 
include it, and the intention of the parties was to include all. 
Therefore they wer-e of opinion that the reverfion in fee of one 
undivided feventh part of the eftate in queftion -did pafs by the 
ad of Parliament in the pleadings mentioned to the Defendant 
the .Duke of Cbandos .” From this cafe I colled, that the fame 
principle which induced the Court in Strong v. Teatt to hold the 
eftate excluded, here prevailed to induce them to hold it included; 
•there being no inconfiftency in permitting the words to have their 
legal effed, the Court would not by furmife contrad their opera- 
tion. There is another cafe which is not immaterial in the prefent 
confideration, namely, that of Smith d. Davif v. Saunders , in which 
3 principle was laid down upon which we muft deckle this cafe, 
viz. that a refiduary claufe will extend to every latent reverfion 
yfhich the teftator may have in him, unleft it be exprefsly excluded 
by devife to fome other perfon, though indeed if fuch latter deviie 
be to the teftator’s own right heirs, it will equally operate as an 
exelufion of the refiduary devife, tbqjugh the heirs cannot take as 
purchafcrs. The .queftion therefore recurs to this. Whether it 
appears from any partiedar-^aufe of this will, or from the ge- 
neral intent 6f the teftator manifefted in^the will, that it would be 

5 inconfiftent 
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inconfiftent with the other parts of thp will to permit the refiduary 1801. 
claufe to take its legal effed ? We are of opinion, that there is 
not fufficient in this will to (h^w any luch inconfiftency or repug- e ,* dim * 
nancy. The generalintent would not be obftruded, but on the Bucking- 
contrary would rather be promoted, by fufferirig the teftator’s wdOtbe" 
wife to t^Jce this (hare of the reverfion, fmce (he would thereby be Miir ^'i s cf 
enabled to protect herfelf to the extent of fuch (hare aeainft mo- DovVN!, - u '** 

/ & et LL. 

leftation : and yet this is the only circumftance which has been 
materially relied upon for the leffors of the Plaintiff. With refiped 
to the circumftance of the teftator having had an eftate out of the 
county of Kent, which might fatisfy the words of the refiduary 
claufe, it does not follow from thence that the reverfion in queftion 
was to b^xciuded ; for, I have before obferved, that it is not 
■neceffary that the teflhtor’s mind ’fiiould be a&ive in including it. 

The will as it (lands, fpeaks thus, M If Mr. Charles Townjhcnd 
(hall die without iffue, my wife will take my (hare of the reverfion.” 

Whether, if the teftator had been informed that he was entitled to 
difpofe of this revarfion, he would have given it to his wife or 
not, we cannot undertake to decide ; but these qertainly is* nothing* 
in the particular provifions of the will, or the general intent of the 
teftator, to warrant the Court in faying that fuch a difpofitiqn is 
manifeftly repugnant to either. 

Per Curiam , 

Let the Pojlea be delivered to the Defendants. 
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i. Taking out t fummons for a further lime 
to plead is no waver of the Defendant’s 
^ right to move to change the venue, Wilj 
fin v. Harris, M. 41. Get%j. Page 320 
a. It ftems the Court will not change the ve- 
nue in an aflion on an aWard, even though 
the declaration Contain the common counts. 
Whitburn v. Staines , H. 41 Geo. 3. Page 355 
3. Nor will they oblige the Plaintiff to under* 
take to givg.jyidencc fin the count upon 
the award. gP ib. 

VERDICT, 

See Insurance, 7. 

U. 

USAGE, 

See Tirnrs, 1, 2. 

USE AND OCCUPATION. 

See Courts, 2. 

usury! 

1. A. lent B. 500/., and at *he time of the 
loan it was agreed that the latter (hould 
give fomething mo;e than legal intereA as 
a < ompenfation, I'ut no particular fum was 
fpecified. Afcr the execution of the deed 

gave A. 50/. and paid intereft at the 
1 ate ?>f 5 per uni. on the 500/. for five 
years, at the end of which time an a&ion , 
was brought againft A. forufury: Held that 1 
the a£hon was not barred by lapfe of time, 
for t^R the loan was fubftantially for no 
n.ore than 450/., and confcquentiy the i»- 
tereft at the rate of 5 per cent, on the 
5C0 /. received within the laft year wis 
usuiimis. # Starry, q. t. v. Freeman, £.• 41 
(Pee. 3. * 3 s 1 

2. If a draft be given for ufiurious intereft and 

a receipt taken f«-r it in the county of A. 
and the draft be afterwards exchanged for 
money in the county of B. the ufory is com- 
mitted in the county of B,, and the venue 
muft be laid there, id. ih. 

\v. 

WAGES. • 

The 37 Get. r. 73./ 3. having prohibited^ 
pore than double monthly wagps, being 
jlvcn to featnen coming from' th§ Weft In- 


'dies, unlefs the captain be fpecially Itcenfed 
to give a greater rate by thfc chief officer of 
the port j a general licence by fuch chief 
officer to a captain “ to procure open on 
•Tush terms as he qan,” is void. Regers v. 
Lacy, H. 40 Geo. 3. Page 57 

2. A Tailor in addition to the wages contained 
in the {flip's articles, foed for the average 
price of a negro f£ve, for which he had 
agreed with the captain, though no men- 
tion of fuch perquifite was made in the ar- 
ticles: Held that the contra# fur the aver- 
age price of a negro Have was void j fuch 
additional perquifite being in fa£t wages, and 
therefore only to be recovered where in- 
cluded in the articles according to 2 Gee. 2. 
e. 36. IPhste v. U'ijon, H. 40 Gee. 3. 1 16 

WAGER, 

See Bills of Exchange and Promissory 
Notes, 3. 

No adion will lie on a wager, -though above 
50/., that a Tingle horfe (hall run on the 
b'gh road from A. to B. dhd arrive «fooner 
than one of two hoifes placed at any dif- 
tance the owner {hall pleafe; fuch a race 
not being legalized by the 13 Gee . 2. c 19, 
and iblSeo. 2. c. 34. /. 1 1. Whaley v. Pujot, 
M. 40 Geo. 3. 51 

WARRANT, 

See Bills of exchange and promissory 

NOTES, 4. # 

OlFICER, I, 2. 

WARRANTY, 

See Carrier, i. 

WARRANT of ATTORNEY, 
See Evidence, 2. 

Practice, 27. 

WASTE. 

. In an action of wafte,on the ftatute of Gh- 
ctjitr, againftftenant for years for^fconvert- 
ing three clofes of meadow into garden 
ground, if the jury give only one farthing 
damages for each clofe, the Court will per- 
mit the Defendant to enter up judgment for 
# himfelf. Tbf Keepers and Geverntrs,&e. if 
0 TJarAVe§tboth. Aldmten, H 40 Gee. 3. 86 
^ (i 2. And 
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7.. And thU.j]H.nc^e’^<^'’ : «^ifier the wa<lc 
confiii in the al.eratioft of the proptrry, or 
in the bcu rioration of it, id. P«*t .86 

W A V £ R, 

See Practice, 6. 

Vfi'-t’E, i. 

W AYS, 

lNCtOSUR;E ACT. 


WE S T I N D I E S, 
Sit Wages, j. 

WITNESS,- 
-Sif Fv: nEN'cr-', 3. 

W R I 7", 

S r A I> A T (M i , , 1 , 2 . 
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